S
p

ORDINARY, MS.

! \ R
| o ' | M’;‘~DEPARTMEN:I‘-.
- G.O\-:, Datep /2\,_ 47&

| NA"'SM’- -

o L
’ A e
’.Wn‘

® *

e N G b



&- I _ SN

Bacx Parxr, No.

\ . . ) - Tl - . ; ¥ : = 4

. B e —— | Goferment {18933 of &Eladeas.
Jesav sours O o Govases, paten | | SR S \\/ ’ - B | . PUBLIC

18 , No. y stcznmxzovs.'

N
>
&

T S  MISCELLANEOUS,

Cureext No. ) | , : Reed, ‘ ‘  Enclosures -
. o o - L ‘ , 1893, .
. R o o Blegd. } ' - Spare copies
STATEMENT WiTH DITTO.- 4 I o . i . _ . ’ R e oo /,/ - + : i . : . __.
! o ;
| 2\ '
" Oroer ‘;)P GOVERNMENT. : ‘ A A \’ l B R L |
| " APRIL,
Lnn'xn’ oy Gomixunxr. _ E : . . ‘
SrArznxxrwm;n‘m_o. o . v."." ' N 4 - L .’ . |
: - .
PAPEES NOT FILED UP, BEING MEANT FPOR DESPATCH .

IN oR1GINAL (not paged).

. :Combination of appointments.

. Recording proceedings, Pension department, cancelling paragraph 3 of G.0., No. 219, dated
7th March 1893, directing that the retention of the appointment of Malayalam Translator to

-~ . _ " Government by Mr. Garthwaite be cancelled.
N.B— : B ' :
A = Copy in full,
B = Not to be copied.
P == Qopy abetract only. .
Q = Copy heading only.



!

o o ’ ' No. 5:00, 1_5UBL10, 1:2TH Al’_m?_ls_??’- }

A A AN NN NN NN RONS NN NSNS
s

N N

e

,\

GOVERNMENT OF MADRAS.

PUBLIC D_EI’ART_MENT.'

Reap—the following paper :— :
G.0., No. 219, Pension, dated 7th March 1893.

i i i 160-3-7 per mensem to M.R.Ry.
- $ —Granting a superannuation pension of Rs._ o me !
| J. MjA\B’ZIl‘ﬁAgﬁlai, late Ficrst Ass?stant, 'ljeachers.’ tColletge,t hbau]l)a_peg t;o ;ie:flu;zgli:ol?llifxoazg ;I(;
hold the non-pensionable post qf Special Assug ant to the Dire O B e ontion
- ‘ iti he pension now sanctioned ; and stating that necessary orde cance X )
2?dtllgiaogpt;o§n€n?§nt of Malayalam Translator to Government by Mr. Garthwaite will be 1§sued in

the Public department.

Order—No. 304, Pension, dated 5th April 1893.

On .reconsideration His Exéellepcy the Governor in Couneil resolves to canecel
‘paragraph 3 of the Government-Order read above.

(True Extraet.)

T | ' R. H. CAMPBELL,
) Ag. Under Secretary to Govt.

To the Accountant-General. o ’
Chief Secretary to Government (with papers roturned.)

i Director of Public Instruction.

13

OrperR—No. 300, Public, dated 121‘;1i<_Apri_l 1893.
Recorded.
(True Extract.)

) J. F. PRICE,
Chief Secretary.

NOTES CONNECTED WITH G.0., No. 300, PUBLIC, DATED
12ra APRIL 1893,

s

[Sussrcr.— Relention of Mr. Garthuaite in the post of Malayalam Translator.]

Paragraph 3 of G- 0., dated 7th March 1893, No. 219, Pension department, directs that the
neepssary orders cancelling thoe retention of the post of Malayalam Translator by Mr. Garthwaite
be issued in the Public department.

The original of the Government Order in question has been obtained. It was passed as
“from orders’ but it is respectfully submitted that the notes of Honourable Members contain no
express dircetion similar to ti-at contained in paragraph 3 of the Government Order.

‘It was not my iutention. In Mr. Garthwaite’s

cagoe, L think the maxim ¢ factum valet ’ applics.
H. E S| Toxes].
Nor mine. Mr. Garthwaite’s case was nof
under consideration at the time.
J. H. G[arsTIN]
No, but .the phrase “Governor in Council”
does not necessarily imply that His Ex-
- .cellency the Governor shall be a party to all
orders' m which it occurs.
' H.ES.

Certainly. Chief Secretary should not have
counterinitialled the crder.

Granted that it was tho intention of
Honourable Memhers that such steps should be
taken it is submitted that inasmuch as Mr.

~ Garthwaite’s appointment was made by the

then Governor in Council it cannot be cancelled
without the concurrence of the present Governozr
in Council, but the papers were not sabmitted
to His Excellency in the Pension department.

Even had His Excellency approved the

proposed coarse, it is submitted that it would -

have been more in accordance with custom to
have worded the paragraph somewhat like

H.ES.  thisi— .

“s¢The. question as fo whether this principle must be held to apply to the case of Mr.
¢ Garthwaite in respect of his appointment as Malayalam Trauslator to Government will be

% gonsidered in the Public Department, which will be furnished with the original notes recorded
“*on the subject in this department.” N

All questions relating to the appoiatment of Translators to Government are dealt with in the
Publio Department. - Mr. Garthwaite’s appointment was made and gazetted in that department
and if it has now to be cancelled it is submitted that the circumstances under which such a step

“reay be thought necessary should be considered in the same department particularly as such a

course would involve the cancellation of a Government Order issued in.that department.

It is submitted that the papers may now be circulated to His Excelleney the Governor and
Honourable Me.mbers for definite orders on Mr. Garthwaite’s case, with the following remarks.

-Mr. Garthwaite was retired in consequence of the reorganisation of the Edncational servies—
vide paragraph 16 of Mr. Grigg’s letter in G.0.. No. 542, Public, dated 29th September 1887.
11e way not 55 at the time the proposal was made, but had attained that age before he left the
service. | His retiroment was not on account of old age or inefficiency but in order to permit of

‘the reorganisation of the Eduacational department, which involved the reduction of four Inspector-
ships, b-ing carried out. . :

~ Tho papers.in G.0., No. 169, Pension, dated 11th February 1889, show that Mr. Garthwaite
was ab first recommended for a “ retiring ” pension, but on the ground that he had not completed
0 years’ service he was granted a “ superannuation ”’ pension in that' Governmont Order under

.acctions 110, 115 and 113 (b).

Now section 110 says * a superannnation pension is granted to an officer entitled or compelled
L rufe to retire at a particular age ™

- Clause T of that scction explains that * an officer who has attained the age of 55 years may

“Im required to vetire -unless the Liocal Government considers him efficient and permits him to

remain in the service”.  The fact of Mr. Grigg's

* Vide tho Direolor of - Public Instruction’s entry in' the

- npplicationt for pengion: ¢ Mr. Gacthwaite was required

-« ta relire under the- re rganisation scheme of the
¢ Ingpoctorate.”’ .

- menb was abolished +—and it is therefore submitte

1 Ha was retircd from tbe diteof the introduction of the

- 100Tganigation, which abol shed the appointinent he was

- holding, wviz. 20th Decomter 18<8 (wide (1.0., 623,

i Eduoational, 2nd Nuvember 1888, und (:.0., 169, Pcnsion,
11th Fobruary 1888), '

baving first recommended Mr. Garthwaite for a
reliring pension proves that his services were
not dispensed with on account of inefficiency.®
As a matter of fact Mr. Gartbwaite’s appoint-
tl.at instead of a superannuation pensicn he should
have been granted a compensaticn pension under
section 104 of the Civil Pension Code,
The whole of that section points to this conelu-
sion. He bad completed 25 vears’ servico and
the amount would have been the eame—rzide
section 113.



2 KW, 300, Pusug, 1218 Armic 1893,

When the establishments of Translators to Government wero revised in 1889“and a suceessor
to Mr, Dumergue as Malayalam Translator was wanted, Sir Henry~ Stokes wrote as regards ﬂle
persons to be appointed the best are in my opinion for .~ Malayalam Mr Garthwaite .

The Hon'’ble Mr. Garstin noted “I agree to Mr. Garthwaite » and His Exceilency Yiord.

Connemara concurring, a demi-official was despatched offering him the appointment. This is
with G.0., No. 444, Public, dated 22nd May 1889. '

From the note for orders in the Government Order above quoted it appears. that the Under
and Chief Secretaries and all the Members of Government were under the m}p_ressvon.that Mz,
Garthwaite had been granted a relsring pension for. section 186 of @he C_wﬂ Pension CO_de
was referred to. G.0., No. 534, Public, dated 19th June 1889, was passed in accordance with
those notes, but the corresponding article (576) of the new Civil Sérviee Regulations was quoted
instead of section 186 of the Civil Pension Code. :

Had Mr. Garthwaite been granted a compensation pension, as it is submitted would have
] L been the correct course, such a Government

o " Fide article 589 (a). Order would not have been necessary *

Tt is submitted that it would scem that tho second mistake providentially rectified the first

one.

Article 575, Civil Service Regulations, lays down that an officer who has obtained a superannua-
tion pension is excluded from re-cmployment in the general service. This term ** General service ”’
is not defined, but it appears from the context that it is there us-d in_ contradistinetion to service
_pnid from a Local Fund; it may therefore be

taken thut it means service paid from General

Revenues. Under article 421 + service paid from General Revenues qualifies for pevsion, but the

local allowance of a Translator to Government carries no claim to pension, and it is submitied

that it is therefore open to question. whether

the term “the General Service” in atizle 575

H.E.S. sbould not be taken to mean “ any pensionable
" appointment . o o

Further, the essence of employment in the general service of Government is that an officer’s
whole time shall be at the disposal of the State. But the ‘Translatorships to Government are
usually held by officersin the general service in addition to.their regular duties, thus  clearly.
demonstrating “that an officer’s whole time is not nceded for them. So when an officer bas

: . no other employment but a Translatorship it

“follows that it is not a whole time appointment

HES. and 'cm}}lot consequently be classed as * general
serviee .

+ Fide alvo article 420.

I don’t agree. ’

1 don’t think so.

1f so he ought not to be pensioned but should . \n et om a physic . .
. Ty . physical point of view
be transferred to the lighter office. This 'forothe arduous duties of a Distriet Ufficer, but

is sometimes done. , he might still be able to render: good service in
‘ H.ES.  an appointment requiring only an unimpaired

© intellect. : E . oS

If the rule in article 575 is held to apply to appointments such as Translators to Government

< This is Mr. Garthwaite's case for such a G.0. as 534, it is submitted the Government may find itself

loth June 1889, can be pussed only *‘on strung pubiio thereby deprived of the services of individuals’

grounds ’—ride scction 186, Civil Pension Code, or who are best ? qualified to camy out cfficiently
article 576, Civil Service Regulations. the peculiar duties of such appointments.

In conclusion,. attention is respectfully invited to article’ 577, Civil Service Regulations, and
particulary to 877 (ii). , , .

It is quite possible that an officer’s age:

¢ A superannuated pensioner may be re-cmployed in non-pensionable service on the

B 113 3 3 . 3
I don’t think this is in point as T believe subordinare estabhishment of a State Railway.”

the whole of the State Railway service will
eventunlly be non-pensionable. All men’
now appointed” are so. India wanted some-
time ago to apply this principle even to the
Consultivg Engineers’ offices..

is not that a man is totally unfitted for -any

further employment becanse he has been granted

. a enperannuation pension but rather that the

rule ini regard to age having becn once applied

HES. for the purpose of pensionlug him hg cannot
hold another pensionable appointment.

A subordinate on a State Railway has frequently very responsible duties,and deficiency in

his physical ¢r mental condition might lead to a\mistéke_ which would involve the State in consi-
derable loss. ’
I have beard that the Accountant-General has

stopged his Pay-

1t should be added that no ohjection has
been taken by the Account’ Department to Mr.
H.ES, Garthwaitefs holding the {l’ranslatorship.-

i - F.D. Bien—17-3-93.

.

This indicates that the principle of aiticle 575

K.W. 300, Pusric, 12ta Aprit 1893.

o

The Hon'ble Sir H. E. Stokes, X.C.S8.1.—
5 BMr.G. H. Garstin, C.8.1—
His Excellency the Governor—

The Pension department was quite justified in - taking exception to Mr. Garthwaite’s
continuing to hold the appointment of Translator when he had been granted a superannuation
| pension and its declaration that his retention
{ of this appointment is inadmissible is, I think,
HES. I quite in aceordance with rule, but the draft order
) A4-5- v | should have been circulated to His Excellency.
I regret that when I affixed my - counterinitials I omitted to notice that the erder was not marked
for His Excelleney. The notes of the Honourable Member dated the 3rd March agreeing in the

The order necd not necessarily have been so
cireuluted.

view’stated by the Under Secretary were I think sufficient authority for the 3rd paragraph of the

order. Most of the argument in the foregoing note secms to me to be quite beside the question
which Government has ‘to decide, namely whether Mr. Garthwaite’s retention of the post of
Malayalam Translator is permissible or not with reference to the Civil Service Regulations. His
fitness for the post, the fact that the Accountant-General did not object and that Mr. Garthwaite
might have got a compensation pension scem to me to have no bearing on the question. Asa
matter of fact Mr. Garthwaite draws a superannuation pension and is subject to all the
restrictions imposed by the Civil Service Regulations on pensioners of that class.  He is distinetly
barred by article 575 from holding any appointment under Government and its being a non-
pensionable cne does not make any difference I think. The Accountant-General agrees in- this -
view—vide his letter dated 10th February 1893.
‘ g ‘ : ' P - C. A. Garrox—18-2-93.

" 1 think that bad the rules been correctly understood at the time Mr. Garthwaite’s appoin:-
' ' JHG. ment should not have been allowed. Bub there
-9 were speeial circumstances in his case and he

might have had a compensation pension though in fact Iic was admitted to a superannuation one.

Y .~ But however this may be, factum valet and he

es- JH.G " oughtnot to be disturbed. Paragraph 3 of the

. S - Pension department order should be cancelled.

Mr. Garthwaite was 60 years of age on 7th January 1893, aund it is a question how long ke
should bhe permitted to retain the appointment of Translator. I think he might be given two -

. Years more.

o II. E. §[rorEs] —23-3-93.
"~ Very well.

: . J. H. G{arsTin]—24-3-93.
- T have no objection to Mr. Garthwaite continuing to hold the Malayalam Translatorship for
another two years—if there s no account objection. ~But if the Acc.untant-General refusecs to
pass him his pay, I do not see what we can do. He is evidently- drawing it now—and -has been

- ever sinve his appointment—in direet contravention of the Civil Service Regulations. Cannot we

now convert his superannuation pension into a compensation pension ?
‘ ‘ ' o o ; W[ENLOCK]—27—3-93.
_ [In council.] ' ' '
Cancel Peosion department-order regarding Mr. Garthwaite’s removal and leave the matter
alone until the Accountant-General raises the question of Mr. Garthwaite’s retention of the post

of Malayalam Translator.
' ~ C.A.G.—28-3-95..

Office-note from the Chief Secf'e}'arg], fo the Secretary to Government, Revenue Depariment,
i s ‘No. 610, dated 29¢h March 1893. -

It was decided in Council yesterday that paragraph 3 of the Government Order quoted above
chould be cancelled. Will you kindly take the requisite action accordingly ? 1 send the file for
vour perusal. Please return it after removing the original Government Orders belonging to the
Pension department. ' :

[6.0., No. 300, Pablic, dated 12th April 1893.]
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