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Proceedings of the Madras Government, Public Department,
18th Oclober 1870.

No. 110. Read the following letter from the Government Solicitor, Madras
2

to the Under Secretary to Government, Fort Saint George, dated Madras

9th September 1870, No. 495 :— ’

I have the honour to acknowledge the receipt of the Order of Government

noted in th ai ith 1
Dated 26th Aug. 1870, No. 1079, P. D. _ the margin, together with its enclosures,
requesting the Advocate-General’s opinion as to the

validity of the claim preferred by certain fishermen of Madras to fish in the Cooum
river, and to pick up shellfish from the bed of the river. |
9. 1 submitted the papers for the consideration of the Advocate-Gencral, and

have also conferred with him thercon; and
3. I now forward a copy of his opinion, and return, herewith, the enclosures

above noted.

OPINION.

Two rights appear to be claimed : one of fishing, the other of wading to pick
up shell-fish from the bed of the river. The fishermen claim both on the ground
of immemorial custom. The Superintending Engineer of the 4th Division knows
nothing of the origin of tho latter practice, and only speaks from hearsay as to that
of the former, his records showing nothing on the subject. The Government has
issued an order which prohibits fishing within certain limits, but is silent as to

collection and exposure of shell-fish.
9. T could not undertake to advise on the legality of the fishermen’s claim

without more evidence respecting it, on one side and the other, than the pure

statements.
3. But, for the purpose of advising the Government on the prescnt occasion,

conceded, for the sake of argument, that the fishermen have a legal right,
acquired either by actual grant or prescription. I still think that the practice may
be put down as a public nuisance. It may well be that there was nothing dele-
terious to the public health in the practice when it first began, or for many years;
but if, from more buildings having grown up on the banks, or from the bed of the
river having become saturated with sewage, the disturbance of the water and the
mud has now become dangerous to public bealth, the private right must give way
to the public, and may be put down a$ a nuisance.

4. Iassume that the medicaland municipal evidence will fully substantiate the
fact that the gases sct free by fishing and wading, and by the rotting shells and
putrid matter on the banks of the Cooum, are dangerous to the public health, and
likely to breed cholera and fever.

5.1 think the casc clearly falls within
No length of time will sanctify a nuisance.
would be whether the practice was injurious t

6. By Act XXI of 1864 (extended to Madras under Section 6 by Order of
(overnment, June 21st, 1864), offences under Section 268 of the Penal Code may

be disposed of summarily by a Magistrate of Police.

it may be

Section 268 of the Indian Penal Code.
The only question under this section

o the publie.
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| 7. The Order already passed by the Government, prohibiting fishing within

i

\ certain specified limits, is of no effect. Government cannot either destroy private

- rights or abate a nuisance by proclamation; and I would advise that, in replying to
the petitioners, no reference be made to the Order of 21st May 1870, No. 647, but
that they be simply informed that any one fishing or wading for shell-fish, or
exposing them on the banks, will be summarily proceeded against for a nuisance
according to law,

8. It may be that it will not be necessary to interfere with fishing, &c.,
throughout the whole course of the Cooum: the matter may present one aspect
between the Government Ilouse Bridge and that by the Cemeteries, and quite a
different one between the Government House Bridge and the Marine Villa. Inone
locality it may be dangerous, in another harmless; and it is evidently desirable to
interfere with these poor people’s means of livelihood as little as possible. The
question of nuisance or no nuisance is one to be decided by the competent judgment
of Medical and Munieipal Officers.

. \ .
9. The Municipal Commissioners, as such, have no power to prosecute; for

ﬂxe conservaney of the Cooum appears to be vested, not in them, but in the Engineer’s
Department.

10. Ttis not. expedient to amend Acts when it can be avoided ; and I think
that every end will be gained if the course I have defined be pursued; and the
proper person to prosecute is, I think, the Engincer of the 4th District.

i s (Signed) J. B. NORTON,
th September 1870, Advocute-General.

No. 111. OrDER THEREON, 18th October 1870, No. 1311.

The Government have had under their consideration the petition presented by
the persons interested in fishing in the Cooum river, and ia collecting and drying
shell-fish on the banks of the river, and who pray that the prohibiti?m contained
in the G. 0. duted 21st May last may be romoved.

2. The Government have also considered the opinion of the Honourable the
Advocate-General, to the cffect that, if the Municipal Commissioners and the Medical
Advisers of Governnent are satisfied that the practice is injurious to the public
health, it can, under Section 268 of the Indian Penal Code, be prevented as a
nuisance,

~ 3. Before taking further action in this matter, the Government resolve to
appoint a Commission, consisting of the Acting President of the Municipal Commis-
sion, the Sanitary Commissioner, and Dr. Bidie, Sccretary to the Inspector-General,
Indian Medical Department, who will, at an carly date, submit to Governmenta report
on the following points :—

1st.—As to the necessity, on sanitary grounds and for the protection of the
public health, of prohibiting fishing in the Cooum River and the collection and
drying of shell-fish on the river banks.

2ul.—If no absolute prohibition is nccessary, the limits which should be fixed
as those within which no such fishing or shell-gathering and exposure shall be
allowed,

-

e
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3pd.—Whether the prohibition should be for the whole year or only during

tain months of the year.
certain m ¥ (True Extract.)

R. S. ELLIS,
Chief Secretary

To the Government Selicitor. .
Officiating President of the Municipal Commission, Madras.

b4

Sanitary Commissioner.

To Surgeon G. Bidie, ..
To the Acting Commissioner of Police.

£xd. J. II. Durns.

M
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PUBLIC.

To
Ti:z GOVERNMENT SOLICITOR,

&c., &o., &

Dated Oclober, 18th.

Becd. Ensl.

@. 0., 18tk October 1870, No, 1811,

OCTOBER.
Nos. 110-111,

o —-—

Appointirg « Commission to report on cert
pornts conneeted with the subject of fishing in.
oo River.
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