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N THE HIGH COURT OF JUDICATURE AT MADRAS-

Friday, the twenty-third day of November,

T ————y

]

v e T SR AT R
One thousand eight hundrad and nineby-four.

|
¥z g

Appellate Jurisdiction.
s PRESENT :—

' Tae Hovoveanse S ARTHUR J. H. COLLINS, Kniaur, Ohief Justice,
' 7 " AND :
. Tag Howovsasiz M. J vstice PARKER.

———th

Appean No. 17 or 1894,

v Appellant (Plaintiff).
Respondent (Delendanb.

Mahomed Kabeloola Sahib

Mahomed Nuseerudeen Sahib L 2 r

Appeal from the Decree of the High Coarb of J adicatare in the exercise of its Ordinary
Original Civil J urisdiction made in Civil Suit No. 199 of 1892.

‘This Appeal coming on for hearing on Monday, the Ist October 1894, and having stood over
for consideration till this day, the Court delivered the following

JUDGMENT,

The Plaintiff is the sole heir of the late Ghousee Begum Sahiba, widow of the late Prince
Oomdath-ud-Dowlah Bahadur. This lady died on, 4th June 1892, and by an instrament dated
90th December 1886, she endowed cerfain jmmoveable and moveable properties for the upkeep
of her husband’s tomb and for ceremonies connected therewith including ceremouies. to be
performed for herself after her death. The sole_question argued in this appeal is whether an
endowment for s;x_q}x*a‘h urpose is a valid wakf under Mahomedan Law. Other pleas have been

abandoned. 4 AP i i

_ The objects of the endowment ad stated in the deod are « for the daily, monthly, and annual

~ « gxpenses of the aforesaid Mausoleum, such as lighting, frankincense, flowers, and the salaries of

« Haﬁgééé‘(}égéiﬁe‘i‘é of the Koran) aad Daroodies (readers of benediction &c,) as well as for the

« gonual Fatheha (fsrayexisfor the dead) ceremonies of the deceased (may he be in paradise) ; and
« gfter my death for 'iﬁ'y"iﬁﬁ:ﬁ'ﬂ 'l"a’te}x_éﬁ"a’. ‘ceremony.” : '

The learned Judge held that none of the above practices were ill‘egal gnde: Mahomedan
Law. He pointed oub that though there were texts disapproving of such practices there was a
distinction between things sinfal and things merel disapproved ;—that as a matter of fact such
p'mﬁces were not uncommon g§§hgr ‘in_India or in other Mahomedan countries, and that at
. Medina itself the 'beﬁﬁétfi' ‘grave ‘was lighted up with a thousand lights and scented-wood
d that though there were moral precepta against such practices

barnt. ~ On these grounds he hel
they had at the present time become sanctioned by long use and custom. To the objection that
the endowment was 1ot for any charitable object he pointed out that as @ matter of fact alms

we'x'-:‘ given to the poor; and there was an inn for travellers &c.

o do not think the fact that the Muttuvalli has dispensed certain

‘We may at once say W disp
charity in conunection with this tomb can at all affect the case. The object of the trust must be
he instrament, and theve is not a word in Bxhibit A to indicate any

judged from the terms of £ : )
charitable purpose, or purpose for the benefit of mankind. The objects indicated areofa

religious character. See I. L. R, XI11 Mad. 66and VI Bouw. 42,

. 5 A&\nitting that the practices referred to by the loarned Judge are not uncommon, and may
have become to acertain extent canotioned by usage, We mus point out that the evidence on
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record fails to show that the expenses for:sach observances either at Medina or elsewhere

come from endowments of the nature of Wakf. Thereis nothing to show that the etenses .

are not paid for by the contributions of the faithful or by the voluntary offerings of
the families of those who desire to commemorate their deceased ancestors.

It is urged by the learned Counsel that the object of this endowment though in a sense
~¥eligions is not for the advancement of religion, and that unless it is intended to benefit mankind
by the advancement of religion it is not a- valid Wakf. It is pointed out that McNaghten
Chapter X defines an endowment as the appropriation of property to the service of God when
the rightiof the appropriator becomes divested and the profits of the property so appropriated
are devoted to the benefit of manEind. and in the appendix to that work we are referred to two
decisions,—the first of the Bengal Sudr Adawlat of 6th December 1798 in which it was held that
Walf implies the relinquishing the proprietary right in any article of property and consecrating
it to the service of God that it may be of benefit to man (1 8. D, A. Ben. Rep. 17); the other a
decision of 17th February 1857 (Vol. T Sel. Rep. p. 17 S. D. A) in which it was held that
inasmach as Walkf implied consecration {or the above purpose, the provisions for reading the
Koran at and lighting the tomb of g testatordid not create a valid Wakf (McNaghten App. 556).

Ig Buillie’s Mahomedan Law,
find (page 576; 2ud Bdition) tha
tomb is not regarded as valid,
X Bom. H.C. R. 7

L L. R. VI Bom. 42,
i X1 Bom. 441.

Chapter 111, regarding the proper objects of appropriation we
the appropriation of an estate for those who may read at a

A greabmany cases were quoted to show the,nature of Wakf,—
but none of them pear directly upon the present point. They go to
» XIIT Bom. 265,  show the nature and reqdisites of a valid Wakf, and that Wh%!:tevel'
»  XVII Bom. 4. be the interposed interests the appropriation must be for an nltimate
»  VICal 748, charitable trust which will not fail. The question here is whether

» v AX-0al’ 176 the ultimate object is for a charitable purpose at all.
> XVII Cal. 499, :

»" i XX Cal. 116. e
InI, L. R.IX Cal 176 the deed directed that the manager should in the first place pay
“certain debts and afterwards apply the propgrty for the expenses of the Musjid and the tomb' of
the holy personages of the settlor’s family, the servants of a certain Asthana, and for performm.g
urs and fatheha at the tomb, as weil as for the nfaintenance of the settlor’s grandsons and their
- male issue. The Subordinate Judge (a Mahomedan Gentleman) held that the endowment wa:
valid,~but the only question raised in appeal was whether the provisions for the payment o

. debts and maintenauce invalidated the Wakf. The question now in issue was not discussed.

Similarly no question appears to have arisen regarding the validity of a similar endowmen

* in the case reported in XV Bengal L. R, 167,—but in that casethe fathehas to be P°'f°'m:d
_ were those of Mahomed and the twelve Imams, and the expenses of the first ten days of the

Mohurrum &c. The ceremonies there to be performed were at the tomb of the saints and_ !.mt
at the settlor’s own tomb. In that case the decision in S. D. A. 1837 pt. I p, 235 thai_: a pI:OVIS’O“
for the lighting of the testator’s own tomb and reading of the Koran was invalid was

. referred to.

It was urged that in the comstruction of a deed of Wakf the words « chavitable ” and
“ religions” must be taken in the sense in which they are understood in Mahomedan Law,
and we were referred to the judgment of Mr, Justice Ameer Ali in I. L. R., XIX Cal. 4.12. In
that case, however, the question was whether a provision for the settlor’s children and kindred

was a charitable and religious act, and the learned J ndge held that according to the Mahomedan
Law it was, .

The result therefore o:f' a.n invést‘igation of the anthorities .Seems.to' be that end;wmen:sd
urely for purposes like the present seem to be against the principles of _ Mahoquan i

(5]
i

that i: such cases when Walkfnamahs for such purposes have been upheld the dedicatiog has
had relaffon to, the tombs ot saints only and has been intermixed with charitable purposes either
for tie poor or for the settlor’s own kindred.

-~

[n the absence of ahy express anthority shewing that a dedication for cere'rrxoni?s at a private
tomk, and for that purpose only—is valid under Mahomedan Lavof, we do x?ot think we ‘o‘u'gizt.
to uphold the deed. 1t creates a perpetuity of' the most useless descmf.)bxon which woultli cext.unhy
be invalid under English Law. . The observance of these gepeumonios’. may be consnd‘ergd ¥y
the Mahomedans asa pious duty, but it is certainly not one which seems 1.:0 fall within any
definition of a charitable duty or use. These observances can lead to no public advantage, e‘teﬁ
if they can solace the family of the lady herself. The case bears B close analogy fg om;J m‘w]ulcfd
a Roman Catholic has devised property for masses for the defxd,vivhlch has been he t;d ; 1::: i !
in India on grounds of public policy irrespective of any territorial law (I. L R].de'V ad. -1 :.
p. 446). A similar bequest in a Chinese will has also. been held to be inva 1I mPa:P a.pé)ea _(;
the Privy Council from the Supreme Court of the Straits Sethlements.- LRV : rivy 1S;u}xlcl
Appeals, 381, Had it been shown that such perpetuities were recogmzec.l as va.lu}i) under ; a (;; g
medan Law we shonld have felt constrained to uphold the (.leed,-—-but in the absence of suc
proof we think the general rule of publie policy should prevaxl.

We must reverse the decree of the learned Judge and dircct thata decree be passedin
Plaintif’s faver as prayed. Asthe point is a new one we shall make no order as to costs.

v i 2

By the Court,

_;. /%//@%iéa

Dy. Registrar,
Exd. by B. Varada Charlu. Appeliate Suds.
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