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45, Read the following letter from W. GREY, Esq., for Officiating Secretary to the

Gov&nggpt of India; to the Chief Secretary to Government, Fort Saint George, dated
‘ _ Fort William, thgéd October 1861, No. 66. q ¥

B y@ & In ﬁ to your letter, No. 1724, dated 28th Marcﬁ'%, forwarding a Jetter

f:‘om the Magistrate of Malabar, relative to the claim of Monsieur De Bellemare, Consular Agent
for France, 1o exercise Magisterial powers over French Sailors in the British Setiement and
Port of Cochin, I am directed by the Governor General in Council to forward, for the informa-
tion of the Honorable the Governor in Council, a copy of a letter, and of its enclosure, from the
Advocate General, dated 6th June last, on the subject, and to state that His Excellency in

Council concurs in the opinion of the Government of Madras, as expressed in your letter

under acknowledgment.

No.

A)m W. RITCHIE, Esq., Advocate General ; to C. U. AITCHISON, Esq,, Under Secr etn'.;‘y
to the Government of India, Foreign Department, dated the 6th June 1861.
To reply to your letter, No. 2,060, dated the 27th April last, 1 have the honor to state, that

I quite concur with the Advocate General for Madras, that Monsieur A. De Bellemare, as Con-

_ sular Agent of France in the British Settlement of Cochin, has not, by the Municipal Law of Her
- Majesty's Dominions, the right to exercise any of the powers of Criminal jurisdiction over French

~ Sailors which he has assumed to exercise. :
v 2. There is no Treaty with France, and no undetstanding'between tys Driusm and . .2néh
" Governments that French Consular Officers should exercise such powers. The British Magis-
trate of Cochin should in all cases, brought before him on the complaint of the French Consul or
the Master of a French Ship, proceed according to the ordinary course of procedure established

.in his Court, and not otherwise.

3. A somewhat similar claim was made by the French Consul in Caleutta in the course of
last year, which fully confirms Mr. Sydney Smyth’s views on the subject. A French Sailor had
been kept in irons, under the order of the French Consul, for a breach of discipline on board the
Ship which the Consul had judicially investigated. He obtained a writ of Aabeas corpus from
the Supreme Court under which he was discharged. And the Master who has kept the man in
irons, under the order of the French Consul, was, in default of appearance, fined by the Magis-
trate of Calcutta.

4. My opinion was taken by the Government on the whole case, and as I have therein
stated fully my view of the Law applicable to such cases, 1 send a copy of that Opinion. The
Government adopted the course then advised by me, and I have reason to think that the French
Consul, M. Lombard, upon opinion as to the state of the Law being -'rmuni“md to him,
was quite satisfied with the cOlirse adopted. P

I return the original enclosures.

‘ OPINION,

1. The French Consul bases his protest against the decision of the Magistrate upon the
principle which be lays down in the $1d paragraph of his letter, wherein be says he sakes his
stand upon the “fiction of exterritoriality.” The principle, as broadly stated by him, is one
which, in my opinion, neither the Law‘ England nor the Law of Nations, as understood by
English Jurists, recognises, But I am not surprised that M. Lombard asserts the principle b
broadly and clearly as he does, as the Law and practice of the French Municipal Courts, as v;ell
as the interpretation put by French Jorists upon the Law of Nations, fully adopt the p;'inciple.

9. 1In this conflict of the Laws of the two Nations, and in the absence of Treaty, the
British Government can only maintain the Law in force in the Courts, and adoéﬂ;by the Jl,lriﬂs
of Great Britain. . Any inquiry into the question, whether the view taken by th‘a:l"-}ng‘ﬁsh or by

as to the requirements of international Law, be theoretically the more correet
he. mor beneficial would be out of place, unless the matters in discussion were
: .‘”‘*hange of Law, by the one country or by the other for the future. i
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3. According to the view adopted in the French Courts, lcts’of mere discipline of a Mer-

chant Vessel, or even oflences or crimes committed by one of her Offi-
the f the New- ; : :
i the Sally, stated ;” ‘;: (’";w against another of her Officers or Crew on board a Foreign
in Wheaton's Elements (6 erc k i '
<y ;;7’ P:)- ant Vessel ina French.Por.t, are not cogpizable by the French
except in aid and at the request of the Power to

155-156.) Municipal Tribumls,
: and to whom the punishment of

whom the Merchant Vessel belongs,
such offences is left, when the peace of the Port is not disturbed or endangered be the act done
's and offences when committed on

or oftence committed. The French Law deals with such ac

board a Foreign Merchant Ship in the same way as the English Law and the Law of Nations
as generally unders_tood in Europe, deals with similar acts and offences when committed upon .,
public Ship of War of a Foreign State.

4. Butthe English and American Laws, in the absence of any Treaty,

: B do not admit thjs
fiction of exterritoriality as M. Lombard aptly calls it, as applicable &
p.m’wgmd:?“w Foreign Mercht.mt V(ﬁnael, bu.t, hold that such a Vessel admitted into t A
- Portof a Sute is of right, subject to the general Lawsand Police Regula-
169 208 100, 3od Noves e, ons of that Port, thatits Crew ore amenable to the Tribunals of th
Edition, 1854.) country for offences of whatever kind committed on board of it, that jts

Master and Officers are in the same manner amenable to those Tribunals
any offence or injury done to any of their Crew while in Po

A rty and that the ordinary local
jurigliesi s iy all such cases. 2
5. Upon the complaint, therefore, of a Seaman, whether a Fren
had been “illegally and without justifiable cause imprisoned in
and water within the Port,” the Magistrate had, according to the
administer, no option but to summon the Commander of the Vessel
was charged with the imprisonment. The imprisonment is,
an offence over which the Magisirate has jurisdiction un
charge may have been greatly exaggerated:

ch subject or not, that he ’;
irons and kept without bread
Law which he was bound to
(being a Merchantman) who
by the Law of England, primd facie
der the Police Aet for Calcutta, the

it may have been wholly false and vexati or
the imprisonment charged may have been fully justified. In other words the Captain ml:;nl:"e

had a complete defence upon the merits. Bat it is clear that the Magistrate had jurisdiction over
the subject miatter of the charge, and until some answer were given to the primd facie case depo-
sed ;o\:y the complainant, he would not have been justified in dismissing the case. The Captain,
adopting very naturally the view of the Law taken by the Consul, objected wholly to the juris-
diction of the Court, and declined to produce the complainant or to go into the case upon the
merits. Under these circumstances 1 think the Magistrate was perfectly justified in holding
that, in the abw of a Treaty or special Law, the mere authority of the Consul 10 the punish-
ment, hovever val 1. ording to French Law, could nét oust the jurisdiction of the English
gznrb or the right ¢ complainant to have his case heard ; andf¥s the defendant did not meet
case in the merits but admitted the imprisonment, I do not see h i

have abstained from convicting the Captain. : » SRt S
:. edlf ‘:?1 Se:::; bz: b:en allowed to appear, and his story of cruel treatment had been

negatived, while i een shown that the punishment was not i i
o 23y Falan e ool * P _ ;\’,m(.,“- " Alt_ alln'exgemve oue, even if
59, imposed by'the lﬁipg:!ftra‘te;‘ as ) 'éicesﬁve"m, 1d that the Mngiuir‘&e would lia;; exer-
cised a better diseretion in lmposing merely a nominalt$ But if, as seems 10 have been the
case, the seaman was not allowed to Bppear as a witness in support of his charge (probably under
Commander could not assert his objection to the jurisdiction if the

a mistaken notion that the
man was produced), then although it might have been more regular to have insisted on the man
give his evidence, and to have warned the Commander

being produced, in order to enabie him to
t think the Magistrate scted wrongly

of the consequ&xe‘gsg- of not allowing him to attend, 1 do no
in imposing the fine of Rupees 50.

7. 1 am far from thinking, however, th the
put in irous by the Master of a French Vessel
the sanction of the French Consulin a British

mere circumstances that a French &um is
on board that Vessel for a modera time, with

Port, by way of punishment for a breach of

P "”’m dmf appear upon the conviction to have been the case), that portion should not be

e ———————

Proceedings of the Madras Government, Political Department,
16th November 1861.

— — T St = » Sl

—

o pre a or insubordination, without any excessive severity, will expose the
e wch‘ 'ut?e::::o;umhhmnt before a British Court. The Law of England, and the
Mutgr s c?m".: I:" which it adopts, recognise the right of the Captain to inflict moderate

" llarih:‘e his Seaman for the preservation of discipline, on the same !ooﬁng astuter is
Mmm an Apprentice. It is true that while in a British Port such right is generally
"m = in e ug' aence of the remedies before the Magistrates of the Port prescribed by the
""2:3".;5 ;?"‘"i tion of discipline while in Port. But those Regulations of Municipal Law.

i nyhmﬂﬁﬁ‘im“w“ the Magistrates have no m&‘gﬂuﬁug redress
*PPY e breaches of discipline upon a Foreign Ship not amounting to o&neesagaumthe LI-'
gye s r the Port such as desertion, there seems no reason why the power, which exists in

v sut!: at Sea should not be exercised by him while in a Foreign Port. In such cases
Uhe Cedigs .:r ol m;uld always have jurisdiction to enquire into the reasonableness of tl.ze
o ;:t where there is nothing excessive or repugnant to English or general usage in
P.\*hment» { Sea in the nature of such punishment, and were the punishment has been ioflict-
prasa’ “s:;: ce against the discipline of the Ship calling for summary and immediate repression,
sr :sed‘:as an opporturity of defence (which it is not quite clear that the Sailor hgd,
.‘ﬁ:;:he mt case, according to M. Lombard’s statement), and where such punishment has been
!:gwmer the sanction of the Consul of the State to which the Ship and th.e S:_ilor belong,
lIjo not think that the Master could properly be convicted merely for the application of such

punishment to one of his Crew.

8. The order of the Consul will not, indeed of itself, protect the Ga?hin or form any ba.r
to a full investigation of the case. But it will be of importance in showing that the Captain

acted with proper caution and deliberation, and according to the course prescribed by his own Law.

ircumstances of the case, considering that this is the first instance in

whics}:'a [}i::ieg:l‘(l}logl:m:det has been held liable for a punishment awarded according t.o the Law
of his own country by his own Consul, that bo‘th th?. (.‘:ommander and Consl.}l were Jl:-lstlﬁgd by

" the decision of the Courts of their own country in believing that .a.ﬂmllar pnmahme'nt,. if awarded
by a British Consul in a French Port against the Seamen of a British Vessel for a similar offence,

would have been upheld as valid, and that they might themselves reasonably bave believed, as

{ doubt not they did believe, that the punishment was valid in a British Port. That the Fren'eh
Captain, on whom the fine was imposed, can scarcely have been _expect.ed to hnvzcted otherwise
than he did in seeking the protection of his Cc.msul, and following the. course which the Consul
ronounced legal, that the Consul denies the circumstances of aggravation stated by the Seam man,
2 d alleges that the punishment was one justified by French Marine Ordinance. That the failure
an ‘odugce the Seaman hefore the Magistrate was probably caused by an apprehension lbat.' o
¢; him would be to admit the right of the Magistrate to interfere, and that no excessive
2 “:e ws to have been used. I think it will be advisable for the Government to remit the
:':ee :fyR’:;ees 50 and to restore it to the Captain, or, if he has sailed, to the p?ns\ﬂ on his part.
But at the same time the grounds of remission should be stated, and the validity of the convic-

to p

tion upheld. ‘

remitted, but the residue only should be paid back. .
11. A case somewhat similar in which the late French Consul* claimed the delivery up ?f

s a French Sailor who had stabbed another on board a French Ship in

* M. Boilesn. Dock at Howrah, with a view to the offender being tried in French (.:O}In
‘ arose in 1858. 1 then examined the Authorities and gave my opinion
(which was adverse to the claim) at length to the Foreign Office ina lette:: da_te’d the 6th Febru-
ary 1858. I suggested that a communication should be made to Her Majesty’s Home Govern-

_ ment, with a view to ascertain whether, in their opinion, the Rule generally lzid down by English

and American Jurists, as opposed to that of the French Tribunals, should be relaxed in the Ports
of India in favor of the Vessels of France or of those countries which adopt the French Rule.
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A reference was accordingly made to the flome Gwemmant, and the opinion of the Law
. -
R e ‘0ﬁcen of the Crown was taken, They entirely concurred in the view

for the future.
~ (Signed) W. RITCHIE,
I Bl . et teserll,
(True Copy. %, s s S R
(Signed) W. GREY,
For Offciating Secretary
- to the Government of India,

The 215t August 1860,

i

v o ———— ’
Orpzr THEREON, 16th November 1861, No, 518.

Ordered to be communicated 10 the Magistrate of M. : ‘ ors e
Government, dated 28th March last, No. 172, i M.hbu n reference to the ""’“m" of

3 ~ (Signed) T. PYCROFT,
 Chief Secretary,

No. 46.

Exd. F. Cartledge.
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