w

R, 0. 1—85,000—38-10-95

MADRAS RECORD OFFICE.

e

Government of Madras.




% e e et e e et P e S e, e e et i . e e
Proceedings of the Madras Government, Political Department,

Jor the month of December 1859.

e i e e e e e i s

No. 42. Read the following letter from THOMAS SYDNLY SMYTH, Esq., Advocate
General ; to the Chief Secretary to Government, Fort Saint George, dated 25th
November 1859.

. 1 have the honor to submit the fellowing report of particulars connected with the claims of
Mr. Proudfoot, and of Pondicherry Veerapermall Pillay, aguinst the Nabob’s Estate, which it
seems to me it may be desirable that the Honorable the Governor in Council should be made
acquainted with. Both cases were tried by Sir A. Bittleston sitting alone, the unfortunate and
continued indisposition of the Chief Justice depriving Government and the public of the advan-
tage of his greater experience. No more of these cases however are to be tried until the 18th
January 1860, by which time I trust the Chief Justice may be able to take his seat on the bench—
though at present the accounts of his health are not favorable.

2. Mr. Proudfoot’s claim, tried on the 20th September 1839, was for a balance of Rupees
12,150, and interest. This was divided into two parts. Part Ist was for a balance of Rupees
6,004-15-1 for 23 horses sold, carriages and horses hired and money paid (the total was Rupees
10,524-6-6, but credit was given for Rupees 4,519-7) all at the request of one Inayet Oollah,
said to be the Nabolys Agent, but admitted not to be in his pay oremployment, and never to
have had any written authority from him. Part 20d was upon two promissory Notes for Rupees

"6,145-0-11, in respect of which, notwithstanding some unsatisfactory matters connected there-
with, I caused an offer of this sum, with interest, to be made to Mr. Proudfoot.

3. Part 1st was however surrounded with circumstances so very suspicious in appearance,
that I felt it absolutely my duty to have the claim tried before paying it. To set them all out
here would swell this communication to an undue length ; T therefore annex most of them in an
Appendix, No. 1, and mention here only some facts which, in connection with the Court’s
judgment thereon, and the line of conduct which seems to be thereby rendered necessary, with
respect to claims yet undisposed of, it scems to me Government may think they ought to be in-
formed of.

4. The items of part lst consisted of 23 horses purchased by Inayet Oollah (said to be
for the Nabob) on 13 different occasions—of 106 separate hirings of carriages and horses—and
of money paid on six occasions, amounting to Rupees 921, making in all 125 items.

5. Sections X1V and XXII of Act 30 of 1858, say that the Supreme Court is to estimate
the amoant que to each creditor ¢ in respect of goods supplied, and other matters, at the amount
¢ which shall be proved to be the fait and actual value thereof,” &c., &c.,—and therefore, in all
former cases, it has been considered necessary to prove each item separately, and its value. In-
deed I know not in what way the Court could satisfactorily ascertain the fair and actual value
of goods supplied, unless the items and value of these goods were specified and proved.

6. In this case however, neither the delivery nor the value of any one of these 125 items
was proved ; not a single book, account, or voucher was produced. Mr. Proudfoot simply
swore to the sum total. "Inayet Oollah, who had no regular accounts of his own, swore to it
also, and so did a man named Shajee-ool-Moolk, whose only accounts—not produced but said
'to be written by a servant—were, as he said himself, “ made up from whatever Inayet Oollah
' told me.” ’

7. Nevertheless the Judge, Sir A. Bittlesten, the moment I had concluded my address,
without permitting Mr. Proudfoot’s counsel to reply, said he was fully satisfied the whole amount
.was due, and gave judgment for it in full, as claimed but without costs—including in it even a
sum of Rupees 34 for a cow and a calf, which Shajee-ool-Moolk on cross examination had ad-
mitted to be Ais own private purchase, and not the Nabob's at all! It was not till the 23rd
September, when the exact amount of the judgment with interest calculated was to be finally
catered, that the Judge struck out this item.

8. The way in which it happened that none of the items were proved in this case, was as
follows: " To prove them, Mr.  Proudfoot must have produced his books, and filed them in
4 Court, under Act II of 1859, Section 1V ; and, unless he did so, Section VII prohibits his
using them at all at the trial. The fact however was that, though Mr. Proudfoot now sought to
1 .
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charge all these items to the Nuob, yet in his books they were debited solely to Inayet Qollah ;
My, Proudfoot had never made any demand upon, or sent in any account to the Nabob, in his
life; it was Inayet Oollah only whom he had pressed for payment, uatil Inayat becune insolvent ;
and even then, he turned nof to the Nabob but to Shajee-ool-Moolk, Inayet Oullah's master or
patron, got security from kim, and pressed him for payment, until he too becime insolvent, and
vot till Act XXX of 1858 was passed, was any thing heard of these itemns being chargeable to
the Nabob.

9. Under these circumstances My, Proudfoot chose not to file his books as required by the
Act; and the Law Officers therefore had no opportunity of examining them. At the trial how-
ever, Mr. Proudfoot produced them, and tried to use them, first as evidence in proof of the iten:s
of his claim, and afterwards as memoranda, to refresh his recollection.

10. Tfeltit my duty to call the Court's attention to Sections IV and VII of Act IT of 1859,
ard to object to Mr. Proud:oot’s using his books, as by doing so when he had not filed them he
would be violating these sections, and had already dcfeated the objects of Section VI, A great
clamour and outery was raised en the other side on my taking this objection, and though finally
the court allowed the objection, it did so with much appareat reluctance, aud as if it considered
the taking the objection to be a very oppressive act. I submit that it was plainly my duty to
take it, as otherwise I should have consented to making Act II of 1859 a dead letter.

11. The apparent and I think obvious intention of that Act was to put parties to a disadvan-
tage if they declined to file the books or documents from which (and in most cases from which
olone ) they could prove the items of their account ; but in the present case, the Court converted
the exclusion of Mr. Proudfoot’s books into a positive and great advantage for him, and made it
a disadvantage only to Government. 1 was prevented from cross examining him or his two
witnesses on any item in his bocks as they were not in eyidence—but he was relieved altogether
from proof of the items, and allowed to swear to a lump sum as justly due to him, without being
able to give any particulars. This, I submit, cannot be the true construction of Section X1V and
XXIT of Act 30 of 1838.

12, The objection I took to Mr. Proudfoot’s claim on the ground that Lis own accounts
and books, according to what he admitted about them, shewed he bad given credit to Inayet
Osilaic and not to the Nabab, were got rid of by his swearing that, in his own mind, he always
fooked to the Nabob for payment—with which evidence the Court was satisfied.

13.  Appendix No. 2 shews what strong evidence there was in support of another objection
I took, viz., that Inayet Oollah had no authority whatever from the Nabob to contraét any of
these debts on his behalf. He did indeed allege anthority for the purchase of the horses,
and for the hiring of the carriages, —but he did not even allege any authority from the Nabob to
request Mr. Proudfoot to pay auy money from him; nevertheless, the six sums said to have paid
at his request, totalling Rupees 921, were all allowed.’ :

14 As to the authority which he did allege, his own evidence utterly disproves it. He
did not even pretend to have any gencral or written’ authority from the Nahob ; he admitted he
was not in his pay or employment, and the most he ventured to say was that he had spoken to
the Nabob seven or eight times ! Yet he was held by the Court to have been the Nabob's anthor-
1sed agent on 13 several occasions in buying horses, and on 106 occasions of hiring horses and
varriages ! ! —besides the six occasions of asking Mr. Proudfoot to pay money, said to be for the
Nabob !—for the Court allowed all these iteas. a ‘ ‘ e

15. No claim, in my humble judgment;, could be more completely unproved thaun ¥R M
Part 1st of Mr. Proudfoot’s claim; and in the next case, Veerapermall Pillay’s, it will-bes
that even when a false claim for Rupees 50,000 on a Nabob’s Promissory Note is proveesy: 'dw
Law Officers, after a trial of seven days, to be based on fraud and perjury, and is reje “ i
Court as false and fraudulent, the claimant who has thusz dragged Government il‘lto ﬁ' af Acli
allowed to escape without paying any costs ! Thus practically totally nullifying Section "2° Yeask
XVI of 1859 —indeed it seems doubtful whether this Act is considered as really operlﬂ'e’ '.t ¥ r&-

until the opinion of Parliamert is pronounced tespecting it and the petition’ sent -
that it may be rescinded, : : '
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16. Veerapermall Pillay’s claim was tried from the 7th to the 15th of September last,
judgment was given on the 21st October ; a motion for a re-hearing was made and refused on the
4th November.

17.  In the particulars of his claim, filed in Court, Veerapermall stated that he claimed on
two Promissory Notes made in his own name signed by the Naboh Limself, for Rupees 50,000

. each ; that on the 5th February 1847, he, Veerapermall, paid Rupees 50,000 into the hands of

Gholam Mooriooza Khan, who then and.there delivered to him the Nabob’s Promissory Note, of
that date, for that amount : —that on the next day, he, Veerapermgll, paid Gholam Moortooza Khan
Rupees 50,000 more, receiving from him another Nabob’s Promissory Note, dated 6th F ebruary.

18.  These two Notes were produced at the trial and marked respectively B and C. I shall
henceforward mention them as B and C for greater brevity. ‘

19. There never was any question as to the genuineness of thesé Notes, or as to the Nabob's

-having received fair consideration for them ; the question was whether it was Veerapermall, or

the Official Assignee as Assignee of the Estate of Mr. A. Maclean, who was entitled to recover
on them, '

20. My letter of the 19th September contains an explanation of many particulars respecting
_Mr.‘ A. Maclean’s connection with these transactions which I shall therefore not now repeat.

. 21. I was satisfied that in fact neither cf these Notes had ever been given by Ghoolam
Moortooza Khan to Veerapermall ; that Ghoolam Moortooza Khan had given both these notes

" to Mr. Maclean, the name of Veerapermall being used in these (as that of his father Appasawmy,
" Mr. Maclean’s dubash, had been on former occasions, till he became a partner of Messrs,

Amalric and Co.) merely to screen Mr. Maclean ; that Mr. Maclean had kept these Notes, and

_ Taised no money by giving Ghoolam Moortooza Khan his own (Maclean’s) Notes, and that on

these' Ghoolam Moortooza Khan had raised the money—from Appasawmy on Maclean’s Note
given upon receipt of the Nabob's Note B,—and from Girder Doss on. Maclean's Note given
for C; and that Maclean, though compelled by the Insolvent Court to give up other Nabob's
Notes, succeeded at the time in keeping his creditors and the Court in ignorance of the existence
of Notes B and C, and in handing them over to Appasawmy or Veerapermall, either as a col-

+ lateral security for his debt of Rupees 50,000 to Appasawmy, or else in hopes that he could

trust them to recover the amount from the Nabob, and pay it over 1o himself.

- 22. The interests involved in the defence therefore were really only those of the creditors
of Mr. Maclean, and they accordingly uundertook to the Government Solicitor to bear the costs
of the defence, if I would put Veérapermall to the strictest proof of his claim. '

23. At the trial Veerapermall gave evidence considerably at variance with that contained:
in his particulars filed in Court. )

24. He swore that on-the lst February Ghoolam Moortooza Khan came to kis house,
unexpectedly and asked him to lend 1 Lakh to the Nabob; that he agreed and paid Rupees
30,000 down (minus discount Rupees 1,750) receiving mot a ‘Nabob's Note, but Ghoolam
Moortooza Khan's own receipt, and promised to lend the balance on the Gth February : that o,
the 6th he went to Ghoolam Moortooza Khan's house, and thence with him to the Nabob, in
whose presence Veerapermall gave Rupees 50,000 more to Ghoolam Moortooza Khan, who
gave it to the Nabob, who then signed the two Notes B and C, gave them to Ghoolam Moor-
tooza Khan, and he to Veerapermall, "

25.  Gholam Moortooza Khan proved what I have already mentioned in substance ; viz.,
that he never had any transaction whatever with Veerapermall ; never gave him any Nabob's

Note; never saw him at the Nabob's house ; that after giving Mr. Maclean the Nabob’s Note

B, he:Ghoolam Moortooza Khan got Rupees 50,000 from Veerapermall's father Appasawmy,
but Veerapermall was not present, and it was lent on Maclean’s N ote, on Maclean’s credit, and
not to the Nabob, or on the Nabob’s Note ; and that when he gave Maclean the Nabob’s Note
C, the money in respect of that was supplied wholly by Girder Doss. Girder Doss .and the
books of the Bank confirmed this,. ‘ -

N
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96. This evidence the Judge, Sir A. Bittleston, said he entirely believed. There was much

confi ] I hav
more evidence, of an important character too, but at present I confine myself to what e
above mentioned.

.

The Juige therefore wholly disallowed Veerapermall's c]aifn on Note C, but allo.we(;
it, (in respect of Appasawmy as he ¢then said) upon Note B; but as Veerapermall had rt_ec:]:“el
from the Nabob's Istafa Cutcherry a payment of Rupees 20,000 on account (.)f C, he drderec
that to be deducted from the amount to be paid in respect of ‘B; thus striking off Rupel;sr
70,000, with corresponding interest, from the amount clax.med by Veera?ermall.. : e
gave no costs to either side : and hc afterwards, on the mot.lon fo.r a re-hearing, s.zudt at
ie considered this not giving costs to Veerapermall (for this "clann half of .whtch was
admitted to be false and perjured) * no inconsiderab]e~ penalty. 'N ow according to thﬁ
principles that govern Courts of Equity on the question of costs (and it hfzs b.t(alen ;utl:d th.at al
proceedings under Act XXX of 1858, are to be considered as on .the Eqm?yl sxve o e col;:rt) lf
seetns clear that, in cases of gross misconduct, even a succegsful suitor (wlTnc | : eerapc;rma dc;r
tainly was not, as regards his claim for Rupees 50,000'and. Iuten‘est on l\tf;e )dzay Ote caol:‘ 'id:
been ordered to pay the costs of the other side. Whether Sir A. Bittleston di m:dl : } consid
Veerapermall’s proceedings to amount to gross misconduct, or whether' he cousidere e c.r
cessful suitor, and—being himself from the Common Law Bar—rejected the Equity rule o

. ”»
costs in favor of the Common Law general rule that * costs follox_v the event,” I am unable to
say, for he gave no reasons whatever for his decision on this point.

28. I now turn to the fate of Veerapermall’s claim on Note B. Sir A. Bittleston's judg-

‘ment as taken down by Mr..M::yne and tmyself
ine i in the Appendiz (and the accuracy of our Note® was not ques-

| ‘1':.02& o mine v amnesed . & (tioned by Sir yA Bittleston) said distincd,y
) . that he believed Gholam Moortooza Khan.s
evidencet as to who furnished the money paid
to the Nabab in respect of his Note B. Ghoo-
lam Moortooza Khan's statement was that Vee-

rapermall had nothing to do with the transactioc.n,
“ Notes B and C" and again *“ on the whole that Appasawmy furnished ‘ the funds, and did
« I have come to the conclusion that these so solely upon Mr. Maclean's .Note. —
« funds were furnished as’ Ghoolam Moor- 20. It was therefore with no sma

“ tooza Khan has suid—that Appasawmy prise that I heard Sir A. Bittlestot.l towards the
“ found funds for one.” close of his judgment-say, « I think therefore

“ that Veerapermall is entitled on Note B, in
“ respact of Appasawmy” and award him Rupees 35,211-5-11. :

+ ¢ I have come without doubl and clearly to
“ the conclusion that Ghoolam Moortooza
st Khan's evidence is confirmed asto the mode
“ in which the funds were supplied for the

30. Section XX of Act XXX of 1858 enacts that every creditor ghall furn‘xsh :{: S;: Ii‘:
vernment solicitor ¢ full particulars of his claim.” This is obviously meant as .ag.mdle. b .(.
Officers of Government to let them know what case they have to meet, and itis p f"‘l gl
creditor is to be allowed at the hearing to set up a claim different from that sla?ed in 1: o
*“ particulars” (still more if judgmentis to be given in his favor in respect of a claim not advan

. 9 . l ’
by him even at the hearing, and quite opposed to his * particulars”) these particulars can only
mislead Government and their Law Officers,

31.  In his “ particulars” Veerapermall claimed upon K, on the ground he pel’si:;‘g;:i
lent Rupees 50,000 of his own upon it.. At the trial bhe and his Uncle Rungasawmy he money
this story, and swore that it was not Appasawmy who advanced the money, and tha:i fl Mhrmish

advanced was not Appasawmy’s money. Yet the judge says he believes Appasawmy aK vy
the funds, and therefore gives judgrment in Veerapermall'sfavor ¢ in respect of -Appmoﬁcers
a claim which Veerapermall had never made, of which the Government and their Law o
had no notice whatever, and which, if I had bad notice of it, I would have met.by eviden;
which I did not put in as against Veerapermall, but which, had 1 known that the CW’; "::
about to deal with Appasawmy’s claim, I certainly should have put in, and thereby ha.ve sho '
that at least Rupees 17,000 must be deducted from the amount of the judgment. This Rupee

Bittleston, his authority added to that of Sir A.
and entertain seriovs doubts, as to the soundness of m
1s not practicable, it would bave been a
of the Advocate General of Caleutta, to have had his opinion on the several points as
to the points hereinbefore mentioned relative tot
and 16 of 1859. If he should return soon,

favor of their transmitting this report to Caleutta, and requesting the Supreme Government to
obtain his opinion on the points already mentioned.,

tried before the Supreme Court,
has been unsatisfactory.

i one was wholly disallowed ; and in the seven others I think the res
was in acc?rdance with the substantial justice of each case: that is to say,
19 month’s” accounts of the

e A i
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17,000 is the amount of the dividends received by Appasawmy and his son from Maclean’s Estate
in respect of Maclean’s Promissory Note for Rupees 50,000, on which Appasawmy had lent Ru-
pees 50,000 to Ghoolam Moortooza Khan in February 1847.

32.  Onthese and other grounds I filed a Petition for a re-hearing,
* Appendix No. 4. (of the grounds stated in which I annex a copy*) and moved for one—
: supported by a very able argument from Mr. Mayne.

33. The moment Mr. Mayne had concluded, Sir A. Bittleston, - without hearing a word
from Council on the other side, gave judgment against us, refusing the prayer of the petition,
and with costs—though admitting (as I understood) that he had used words whieh would fairly
bear the sense in which we had understood him, though he meant them in a different sense—and
though admitting that he “ had not a word to say for Veerapermall.”

3%. The obvious course would now seem to be to appeal from these two judgments to
Her Majesty in Council, but unfortunately there are circumstances in each case which Preven
my taking that course. I say “ unfortunately,” for it certainly does seem to me, that, whether as

regards the facts or the law, both these Judgments eminently require re-consideration.

35.  In Mr. Proudfoot’s case, the evidence was unfortunately not taken down,
misconception on the part of the Registrar, who supposed - that both sides had agreed that this
should not be done—without this there are no materials for an appeal.

36.

owing to a

In Veerapermall's, case I already mentioned in my letter of the 19th September last
that 1 should advise an appeal in the event of an unfavorable judgment.

explain why I cannot do so. The defence, 4s I have already explained,

I have now to
the cost of Mr. Maclean’s creditors,

has been conducted at

as the interests involved in the case were altogether theirs.
Government really had no pecuniary interest in the case, Rupees

clearly due on the Nabob’s four Notes,

2,50,000 and Interest were
Mr. Maclean’s Assignee,

and the only question was whether the whole was due to
or whether Veerapermall could establish a claim to some part, The
creditors have now decided that they do not wish to be at the expense of an appeal, and had ra

ther

give up for the present* the Rupees 35,000

* They mean to try the question in the Insol- awarded to Veerapermall than be kept any
vent Court. longer out of the balance due to them —the

payment whereof must be dela

peal be decided.

37. Government therefore could gain nothing by an appeal.

yed till the ap-

If it succeeded, the gain
would all go to Mr. Maclean’s creditors; if it failed the expense would all fall upon the Govern-
ment, For these reasons I cannot advise an appeal in either of these ¢

ases.
38. If the Chief Justice had been present, and had concurred in these judgments of Sir A.
Bittleston would certainly have made me hesitate,

¥ own opinion—as it is, and as an appeal

great satisfaction to me bat for the absence in England
Mr. Ritchie,

he construction of Acts 30 ot 1858

, 2 of 1859,
as I beli

eve he will, I would beg of Government the

39. Iam glad however to be able to mention that out of all the claims that have becn
ten in number, these two are the only cases in which the result

40.  Ofthe eight others,

ult

supposing that the
Nabob’s expenditure made out by Salar-ool-Moolk and Gholam
’ 2

,
/
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Mahomed, and lodged in th
Chief Justice and the Puis
to a different conclusion,

e Nabob's Tréasury after
ne Judge both decidegd tha

but chiefly, | admit, on
during my researches at the Chepauk
evidence.

his death, arc really genuine accounts. The
t they were g0, ] should myself have come
grounds of which | came to the knowledge
Palace, apg which were not strictly admissible as

» | submit the following summary, which I
e the Governor in Council.

‘ ) : Awmount claimed. Amount paidl.

In 10 cases tried the result was... . Rupees 7,60,395.14.7 4,70,267-11-11
In 190 cases settled withoyt going to tria] »  21,30,536-12-] i 16,07,085. 6. 2
Total 200 cases settled 98.90.950. o1

......................

» 28,90,932-!0-8} 20,97,353- 2. |
I must here ex

e e

clasmed” is always less than the amount
many of the claims the Inteiest was
859, and, Interest at G per cent. down to

113

plain that the amoup kere entered as
claimed at the time of going to tria}
calculated only to 24¢} November 1858, or 1t Jaouary |

the day cf giving judgment, wag alvaysadded to these claims,
Of the remaining 213 caghg, there are totally inadmissible 7
Groundless claims, not likel

_ ¥.to come to tria)
Tunkhee Cutcherry ang

and Regency 'claims whose success depends on the
chance of Act XV of 1859 being set aside

3 for instance, iq

ther accepted or rejected......... 14
dence is required, or where the
claimants ¢o furnish the Government Solicitor with °
further particulars, which they have not yet been able to do..................... 53
Cases which have not yet been entered in Cause List, and where particulars

have therefore not yet been furnisheq (o the Government Solicitor............ 28

213
R Y Y Ty I P 2(” :

Total.. 413
—

able the Governor in Council a detailed list of
€ amount claimed and paid in each case respectively,
» I request you will return it to me when no longer

Add 10 Cases tried, and 190 settled, as above

42. 1 forward for the inspection of the Honor
these 200 cases, shewing th

it for purposes of reference

43. In conclusion I beg to mention, that, in respect of Veerapermall's claim upon Note C,
which was rejected by the Court, and the money for which Ghoolam Moortooza Khan proved
was furnished by Girder Doss, there is a clear case agaivst Veerapermall Pillay and his Uncle
Rungasawmy for Cons‘pifacy to defraud Government, and for Perjury, and (subject of course to

the orders of Government,) F ghall feel it my duty to have lnformationy sworn against them, and
to prosecute them at the ensuing Sessions,

but as I require
required.

.'--—u-._..?‘

Arrenprx No. 1.

Suspicious circumstances ¢conce

raing Part |
Nabob's Estate, undsy

f Mr. Proudfoot's claim, preferred ugaimt the
et 30 of 1858,

Inayet Qollah, is an Insolvent, 3 person of very indifferent character, a man (as he ad-

; , Pay or employment, of the Nabab, but a mere ‘hanger, on of one Shaje-
ool-Moolk, who commandeq the Nabob's Body Guard, and was one of his Nadeem-i-Kbase,
but an Iasolvent and a person of no sort of credit, and whomn no one would trust.
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On the 12th April 1859, Mr. Ritchie, Mr. Proudfoot’s Solic_it((;r,1 f;;e ltixe I;asv; lt?yﬂj:;:: |
> he & P i ting the Rupees 6,145-0-11, w
i in Part 2 of the claim respecting as a .
motice e sttstef?r:?ts::n zf Rupees 3,000 was in fact adva'nced ona Promxssorztt‘;o‘tle ezs
Saeegol ] thaltk -ethat the money paid to Inayet Oollah on different da;]te;,b_wa:, naid- u :)ake
Sala,l'jool'i\lI l(;?;t o.nl Rupees 145-0-11, and that the other Ru?ees 3,0(2;) ;1 ] : ce};ds o take
3,145,:?;:6 ’of the chimant’s, discounted with P. Apl;;a,lslawmy P::ga}t'n lellciles (()I.‘,le fn}))m e ereo!
o i ‘ i Inayet Ocllah to payi o
to have been applied by y lah 101

We"eJ :r?:k:l(}{:m :vsoucar, and to Mr. Langford a Livery stable keeper.
one

hi lete change of statement seemed rfxther suspiciqu_s, espt;‘cilai.‘l?é ass‘ :ft:0:1€;?-
f ti. d :‘evl:rcf(i)l[:g his account Books in Court, asI reql;irt(ald byrﬁcélletl (;n Cou;t' otton Imﬂ;
das n e Mr. Langford were ;
i Janakee Ram or :
e reci;pzzfr:r:l(::h;/;r ;nanaford’s accouats, in the possession of Messrs. Arbuthnot and
of them were dead ; ‘ . g :
Co., shewed no trace of any payment of the kind.

i dfoot
' ici i that Part 2 disclosed that Mr. Prou
: d also a suspicious circumstance, . b roudoot
4. .It ls e'eme :ns.Order of the Nabob for the monthly payment of Ru;;e;:;ol ,;)r(])d ‘:hiCh Jwas
rested his ¢ alﬁ_‘ ;n Order the claim stated to be for the sum of Rupees 12, : ,f el
001<-1M0(;11k’ wbhlcn del!i‘vered by Shajee-ool-Moolk to Mr. Proudfoot as a security for his debt,
said to have bee .

i i ect ; that the
3 thi tement was materially incorrect; t
Officers were aware that this sta : . bt b

5. ;'I thhee I(‘)a:;ex.‘ was for Rupees 12,746, not for Rupees 12,150 ; t:la:; :L h(:le bIe{e:‘ el:slé od b Z
amou_"tbob s a security not for Proudfoot, but for a debt'due by the Na oP oo Zn " Caseim
thle'l\ﬁ ; e:;)ectable Shawl m'erchant; that it was never intended for Mr. Pro ;
a ngh y res ) ' ! ‘
never gave any consideration for it.

' ; he sum of Rupees 12,150 was the exacf.
aw Officers were further aware that t - Ruy e the

N {'?l:s Na:ob'sv Order, but of five Promissory Notes given b?' S/aa.;?edool {H:f)l/a t(;

;’;‘OUI’)“: "(;’: (c))t and it looked very suspicious, (especially after tl;e5 ig(ir;utteti .m;ls ;st(}:)nti ;otr; :;1
o itoms of P 's claim, lling Rupees 6,145-0-11, whic

i art 2, in Mr. Proudfoot’s claim; totalling ? the t
‘he.,lte:i“:‘ of It))j):is s:lpplied, viz., Rupees 6,004-15-1, made up ea:z_zctly the “Rupee§ f,Z;io}(l);l;l.]e
claime ‘;rtf se 5 Promissory Notes) that there should be such a charge as ”one pz5e; or hl as
am(:;l _“t 0for egoods: delivered!! but still more suspicious that ¢ eleven Pie” or 5} fa g

hin
{:Zuld %’e charged as lent in cash to Inayet Oollah!!

Isof.viveeeiinninne Rupees 6,004-15. {

It was impossible not fo suspect that the two tofals of. ..o 6145 0-11

Py Y DT PPN ‘ » o
12,150- 0- O

ly concocted in order to square with the amount of Shajee-ool-Moolk’s five Promissory
were merely co :
Notes held by Mr. Proudfoot.

i dfoot’s Solicitor replied, “ I hereby
to, and on the 30th April, Mr. Pr.ou . ‘ -
. 8. I“nrsglcjé tt};]?teloam unable on behalf of these claimants fo furnish you. wztIh furttl;er 1}‘"
(4 u : )
t% lc:tela);z stating the dates and items composing the sum of Rupees 145, &c., &c., I am thergfor
“ ¢ : : :
“ directed by my Clients to abandon this sum which I hereby do.

9. This, I need hardly observe, looked more suspicious still. Am]l l;ere FD‘I;? rz:::ilz;,atshz::

h .t ial, Mr. Proudfoot’s counsel never ventured to ask Inayet Oo.l ah a si hg (}11 i 2o 10

at't . ‘:‘ ’ f this fabulous Rupees 145-0-11, but Mr. Proudfoot himself—t 031g o 0t

his Tecelpt,é ted his Solicitor to admit that he could give no particulars a.baut it, a ) l:'etp:then
AP"I e e ef ‘ards to the Government Solicitor—undertook at tl'le trial to swear d: he

this statement ii:f,:: for entering that sum in bis claim, he did so partly from ?enfzralr:is 'bl:,k,’j

:'zria::c:;ls::‘:i;n, and ('as I think, but will not be positive) partly from entries i ;

. ; ums, and that
but he swore he wus positive he had lent the money to Inayet Oollah in various sums, .
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he perfectly recollected the transactions.
not have directed his Solicitor to state this
eleven, Pie in cash, is I confess altogether

If this were true, it seems extraordinary he should

beyond my powers of belief,
10. The Law Officers however were extremel i i i is "clai
. .. . an , if . this "claim
without litigation, and they accordin y exious, if possible, to seule thie

gly pressed him and his Solicitor for some evidence to enable

;l;em to do.so: They were therefore informed, that, before the Nabob's death, Shajee-ool-

.o.olk had delivered to‘hun an account which was in fact a copy of Mr. Proudfoot's claim, and
w'hlch the Nabob had virtually acknowledged to be correct.

Il. We inquired for this, and léarned that the Dewan had found such an account in
' the Nabob’s box, and had delivered

. N
N. B.—On this being shown to Shajee-ool-Moolk at the it to Dr. Balfour.® We had it trans-

L":g, f;ea;lmztttecfl;t was in the hand writing of Nundoo lated and examined it, and found that
but " xid lha:otmth y(’) who "”f“”y "”'0“. his_accounts, the items in it which related to deal-
b ol t},; 0 the best of his recollection, he had put ings with Mr. Proudfoot amounted to,
as the om, m“c’:-‘ount h.e gave to the Nabob ; and that, nos Rupees 10,524-6-6, but only to
it was th shewn ’“m. ’la'd no seal, he had doubts if Rupees 5,765-12-0, thus leaviug Rs.

s the same. On this it was suggested by the 4,758-10-6 of Mr. Proudfoot’s demand

ther si
:oxf;:!‘de that the Law Officers had changed the ac- wholly incorroborated.

12. With Dr. Balfoar's assi '
. . r's assistance we w i ice. wi h
in Mr. Proudfoot's presenc ent over this account twice, with Inayet Oollah,

; : e, and upon their pointin i tine to Rupees
269-9-0 : c P g out two items, amounting to Rupe
paid on s‘;;_::‘ :hll\dfit. l;'?“df?Ot had credited the Nabob, but which they said were really

Jee-00i-Moolk’s private account, we allowed this amount to Mr. Proudfoot.

Boys::, wﬁ:lfl]])e: h]d;;'lfm‘,‘dfobt. however, nor Inayet Oollah, nor Shajee-gol-Moolk, (whom Mr.
oo, it ‘easr: = ours assistance, twice examined at his, Shajee's residence) could or
claim.’ Thes oo ,-g;;e us any f‘.n'ther evidence in support of any part of Mr. Proudfoot’s
Rupees 17 6{) ol tre:}o t;::t no particulars. Mr. Proudfoot laid particular stress on a sum of
e m;e t}: dx g 0 be the price of 8 horses sold to the Nubob, but when we asked him who
cired vlv)ho . € de l‘)"e"y of t}iem to the Nabob, offering to produce for him any persons he de-
o ere in t e.Nabobs service at the time, he admitted his inability to name any who

ew anything about it, or to give us any further evidence whatever.

lt r-rhere“p““’ Linstructed the Government Solicitor to write to-Mr. Proudfoot's Solici-
tor, shewing what we had done, what evidence was wanting and offering to give our best atten-

ﬁOllIw any farther evid?nce Mr. Proudfoot could produce ; but stating that, unless he could do
s0, { could anly offer him Rupees 6,000, upon the two Pro. Notes named in Part 2, with Inter-

est, and Rupees 1,615-13-7, on the 1t Part, being the amount in Shajee’s account, less the

amount admitted by Mr, Proudfoot to have been received by him on the Nabob's account. By

leri i :
1“5;2‘;‘8‘.;:"0‘3 1 “}faﬂ, offered Rupees 100 too much; it ought to have been only Rupees

the ;fm%mﬂ:' :"! the .GOVel‘l-lment Solicitor was served with notice of a claim against
to be &n Tnsbjvent ﬁcihre Oﬂi.cml'Aaslgnee of Shajee-ool-Moolk (whom I have lalready stated
on Prondfte: et : );l‘fmhg'nﬂ?ees ﬁ,lff-‘.’o-lﬁ-Ofor'money due to kim, by the Nabob,
which hé hsd o couts 7 D ab?p_t the nme At‘xme, we learned that Proudfoot’s own books,
L % coutiously abstained from flling #m Cours, shewed that all the horse biring,

2 ¥ in the name of Inayet Ollah only, never.men-

| ‘? ) N!er  rospedt ofthese transactions.

o ".ﬁ:ﬂ <l Af‘: :

under & well known decision of Lord Tenterden's,® that Mr.

-

* Thompson and Dam;m-: 0B and roudfoot baviug chesen to enter Inayet QOollah as his

Cresswell78. - - debtor (as every Madras tradesman used to imsist OB

they could sue—not the Nabob who could neves’

in his letter of the 30th April :—but the lending of -

en he became Insolvent, had entered pmdfébt '

having some of the Nabob's people to deal with, ‘whoin =

j;;;)cee(lings of the Madras Government, Political Department,
for the month of December 1859). ' '

sued) though knowing, as he said that the articles supplied ‘were for the Nabob, had in fact
. : gwwen credit to Incyet Oollah ;+ and
+N. B.— This objection was, got rid of at the trial by could not now turn round, and say he
swearing away the fact. Mr. Proudfoot swore he had had given credit to the Nabob.
not given credit to Inayet Oollak, but always looked to 17. Thus there was not only
_the Nabob for payment. He admitted he had mever the objection in fact that we had no
sent in any bill or uccount to the Nabob, and had never evidence of goods, &c., supplied ; be-
cntered his name in his books, that he had charged yond the valueof (the balance I mean)
every thing to Inayet Oolloh in his books, but, he in- Rupees 1,615-13-7, but there was also
sisted, it was fo the Nabob he gave credit, and Sir A. the objection in luw irrespective of
Bittleston was satisfied by this cvidence. the amount, against Mr. Proudfoot’s
claiming any thing from the Nabob's
state, in respect of that for which he had chosen to give credit to Inayet Oollah; and which,
if the Law Officers should now pay to the wrong party, Government might have to pay over
again, either to Inayet Oollah or-to Shajee-ool-Moolk. We were morcover, assured ‘by all “the
Cutcherry servanss that Inayet Oollah never had any authority whatever from the Nabob, to en-
ter into any such transactions ; and that in fact, the transactions were aliogether Inayet Oollah’s
own. . .
18. 1 therefore withdrew the offer already made, and offered instead Rupees 7,332-5-3 be-
ing thre amount of only the two Promissory Notes in Part 2, with Interest at 6 per cent. This
was not accepted and the casc eame on for trial.

ArpeEnDiXx No. 2.
Admissions by Inayet Oollah and Shajec-ool-Moolk. _
As fegards Inayet Oollah’s having any authority from the Nabob, he and Shajee-
ool-mootk made the following admissions on their cross cux-

Inayet Qollal’s admissions. amination by Mr. Mayne. Inayet Oollah : *¢ I had no employ-
« ment under the Nabob. I got no pay from him. I have

“ spoken to him 7 or 8 times, I spoke about these dealings; also when the mother

« of Auzeem-oon-Nissa was ill. Two or three times I spoke about that lady ; 5 or 6 times about
“ these dealings. He did not tell me to buy a

* N. B.— The account charges for 23 horses * horse each* time. 1'hree or four times he told
bought on 13 diff erent occasions by Inayet * me to buy. .He never told me .to hirc carriages
Oollah, value Rupees 6,245, besides a Pa- “at 2} Rupees a day.f The Circar business of
lankeen carriage for Rupees 250, and an  “ these carriages was to go to Soucars, pay money,
old Palankeen for Rupees 111, §c., §c. “and for purchase of teak timber, and goods

‘ ““ from shops. I used the carriages myself; some=~

+ The claim charges 106 hirings of carriages “ times the Circar people used them. [ don't
and horses.. - ¢ know what people used them, but I used to send

“ down carriages. Shajce-vol-Moolk told me to

« do-so. That was very rarely done; generally the carriages were for my own use.”} Again,
_ “ Shajee-ool-Moolk had the sole management of

+ Yet the Judge allowed the whole fo be ¢ the Nabob's horses, except the Circus. Al the

charged against the Nabob's estate. “ Nabob’s orders about horses were given to
“ Shajee-ool-Moolk ; also to buy for the Circus

Shajee-o00l-Moolk's admission. “t00.”  Shutjee-ool-Moolk, on his cross examina-
tion admitted as follows: ¢ ZTwo ov three times

“ I saw Inayet Oollah with the Nabob; one day at the Circus; another time, 1 am fold, when

¢ Proudfoot's horses were brought to Nabob.§ I

§ N. B.—Mr. Proudfoot admits no horse was * had the sole management of the Nabob’s horses :

bought on this occasisn. E “ all purchases were made through me, and all

. “gales.”” * ® * *x «[did not see the Nabob

“ give any order to Inavet Oollah, except once he told him to buy a horse for Gizeh Khan, 5 or 6

“ months before the Nabob's death; 1 was present then. It was Wednesday, and he told the
3
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““ Nabub the sale was to be that dav

» and so he told him to wo i . ing the
accounts he had given to the Nabob, #o and buy it. Respecting

Shajee-ool-Moolk admitted that he “did nat keep accounts

“ from day to day,” that he j k down
B.— Shai ) 3y, that he “‘ sometlimes 100
hajee cennot read or understand en small bits of paper, but that was of little use.”

English, and there was no proof as to cor- Also that bis accounts were mad om trhat-
reciuese of this translution ; and Shajec’s ¢ erer Inayet told me.*  + 1le bro: 'l’x}: x[x:e a [rans-
actcormt, eren where the articles correspond ¥ lation]| of an I"n"‘Iish account : 1 1 tuld my
with Prowlfool's account, generally charges < servque to e”’”‘ilrin' my 1ccou.nln:“

about L or Yrd more then the price charged Notwithstanding (\\'i-de;wo th; Judge gave
by Proudfoot : thus showing the untrust- My, Proudfuot a j?xdun»(-nt ﬁ:r every t?ming ke
worthu general character of the man and of claimed ''—for these ”H)(i charges f())r l&iring of

s account. and horses—for money paid at Inayet
Oallalt’s request and for these 233 horses, priced at
the value of any one single item was proved.
Wherl l{r;,;ed Fhat the Act 30 of 1&)8 required that each item and its value should be proved,
cas here nol one was proved ; that though the Nahob himself might admit any charge or any
account he pleased, and so bind himself, yet the Act showed that ke gould put bind the Govemn-
:Teon:f: ::;':r:dﬂ‘i;: 52_:/ Z?Iz, « th'e f:a‘lrland acfual value ?fgot)(ls supplied,” whereas here the only
“article, but i "‘y particutar articles supplied or of any particular value of any one
e s du‘ merely a get)eml a'dn.ussmn that an account said to have been furnished, but not
:n sﬁ:l “Ss correct, this adrr‘nss.mn too being by Inayet Oollah, who had no authority to make
y 1 admission, and by Shajee-00l-Moolk, who kept no accounts himself, but who told his
servant to write down, what Inayet Oullah told him; and who ulso had no auth:)rilv to mahe any

such admission, and, as was saip, b .

» by the pEap Nabob who v . . { the
; : . . : vas noto guorant o
details of his domestic expenditur! . torivusly iguno

It N,

carriages

0~ . -
Rupees 6,245, though neither the delivery nor

—————

ArpExpix No. 3,

Judgment of Sir A. Bittieston, in the claim of Pundic/zerry Feerapermall Dlillay and the Esiale

of thelate Nabob.

. - . October 21st, 18350.
[he claimant claims in respect of two Promis

sory Notes of the late N s 50,000
cach, duted the 5th and 6th of February 1817, Tio oo thelate Nabob, for Rupees

) ! His casc rests almost entirely upon his own
evidence, and that of his uncle, P, Rung;xsawmy P; :

) illay.
They say that Veerapermall paid the Rupees 50,000 on the Ist of February 1847, partly

by a cheque for Rupces 37,000 on the Oriental Bauk, which bears that date, and which was no
doubt duly paid. ’

. The claimant also relies much on the fact that both the Notes are in his own name, both i
his own possession, and that no one but hiself could

Also he relies on the fict that the Istafa Cutcherr
holder of these Notes,
he has actually receiv

give them up to the Government.
y of the late Nabob dealt with him as the
and the person entitled to receive payment of them ; and on the fact that
' ed from the Istafa Cutcherry Rupees 20,000 on each of these Notes.
. If. the question here, as in other cases, was merely whetier any mouey had been lent to the
Nabob; these acts of the Istafa Cutcherry would be very eogent evidence; but in the present
case, those circumstances have not the same weight, for the only question here is who is the
party entitled to be paid: the receipt of the money by the Nabob has never been questioned-
The circumstance too of the Notes being in the name of Veerapermall Pillay, which would,
otherwise possesa so much weight, loses all its force, or very mnch of it, when it is found dmtu
other Notes of the Nabob are in existence, also in Veerapermall’s name, but upon which Yeera-:
permall has no claim whatever. 1 mean the Promissory Notes marked i\los. 5and 6. '
The evidence of Veerapermall moreover js not confirmed, as to the transaction W!“Ch he.
sets up, by such evidence as has been produced in other cases; no books are forthcownng, no,_,
accounts. He says they are destroyed. However that may be, the fact is that no .b°°ksl°:
paj ers made at the time are forthcoming 1o confirm his statements as to his having paid one 186,
of Rupers. : .

Proceedings of the Madras Government, Political Department,
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He offered’in evidence a certain paper, which was rejected, but he looked at the paper as
his Memorandum, while giving his evidence. The paper professed to give an account as to
where, from whom, he got the funds for the second Loan of Rupees 50,000, so me:h from
Streenavassa, so much from others, but that paper not having been made at the. time it stands
only on the same foo'ting as Veerapermall's own oral evidence, and can add no weight to it.

Veerapermall is obliged to call as a witness Gholam Moortooza Khan, but he merely asks
him was the money advanced to the Nabob on these Notes, and never asks who advanced it.
Gholam Moortocza Khan however says that there were only four Promissory Notes signed by
the Nabob, in the name of Veerapermall. Of these one, No. 5, was for one lac of Rupees, and
Mr. Arathoon gave the money for that, nct indeed on that Note, but on a Note of Mr. Maclean's
for that-amount. In February 1847 Mr. Arathoon gave Rupees 50,000 more, on another Note
of Mr. Maclean’s. This was the money given to the Nabob for Notes Nos. 5 and 6.

Gholam Moortooza Khan is coufirmed by Mr. Arathoon, the dates do not tally precisely
but Mr. Arathoon says that on the 8th he gave Rupees 50,000, and Gholam Moortooza Khan
says it was on the 6th. This discrepancy is easily accounted for by a lapse of memery, after so
many years, and in no way affccts the substance of the transaction. |

As to the two Notes on which Vecerapermall claims, marked B and C, Gholam Moortooza
Khan says that the money for C was furnished by Girder Doss: that Mr. Maclean shewed him
Girder Doss’s cheque, as the cheque that was to produce the money for C the cheque was pro-
duced and marked No. 9; it is dated 1st February, and was paid on the 4th, and the proceeds
may very well have been paid for a Note dated the 6th.

Girder Doss confirms Gholam Moortooza Khan ; he says that about this time he paid Rupees
£0,000 partly by a cheque, for I think Rupees 39,000, and partly in Kincob ; and Gholam Moor-
tooza Khan had said that the payment to the Nabob was made exactly in this way.

Therefore, if this be tiue, there remains but one more Note of the Nabob in Veerapermali's
name ; and for this Gholam Moortoeza Khan says that Appasawmy Pillay, Veerapermall’s father,
furnished the money, upon a Promissory Note of Mr. Maclean’s. On this point there is no direct
cvidence, but locking at Mr. Maclean's Schedule, Appasawmy is entered as his creditor, on two
Promissory Notes, one of which is for Rupees 50,000. True it is that this is entered as of a date
viz., November 1847, which does not tally with the date of the loan, February ; but still itisa Note
for Rupees 50,000, and the only one of that account, and on the Debtor’s side we find Gholam
Moortooza Khan, who says it was to himself Mr. Maclean gave the Note which Appasawmy
cashed, entered as Mr. Maclean’s debtor for that very Note; and it may have been renewed.

There is no reason to suppose that there were any more than those four Promissory Notes
in Veerapermall's name. Veerapermall knows of no more; he knows nothing of Nos. 5 and......
he refused to endorse them; when he was examined before the Insolvent Court, it Mr. Maclean’s
case, he was asked if he had ever had any such transactions, and he answered with the greatest
reluctance ; and taking it most favorably for him, his answer may be taken to mean that he

declined to answer. But why not answer? If he had advanced it out of his own money, why

decline to say so ? :

Again, when the Istafa Cutcherry was established in January 1848, he does send in a claim
and in 7 days is directed to send in particulars, but he gives no answer. Why ? If the case is as
he now represents it.  This is not satisfactorily accounted for. - A

In 1858, 5 years afterwards, the Istafa Cutcherry apply to him; again he does not answer ;
nevertheless they go on to inform him “ we have compared your Notes, and are willing to pay you
““ on the same terms that Mr. Ritchie has accepted,” and they actually paid him some money to
agree to those terms. It is however in evidence that the Istafa Cutcberry looked only to the
holder, and never inquired (and indeed 'tis not easy to see what means they had of doing so with
any effect) as to his right or title. .

In document, No. 8, the account sentin by Gholam Moortooza Khan to the Istafa Cutcherry,
there is written by Tirazish Khan against the first of these four Notes, * Vecrapermalll on ac-
count of Mr. Ritchie,” four Notes against two others, and ¢ Veerapermall on account of Mr.
Ritchie” against the fourth. Tirazish Khan says he meant the same thing by all these entries
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ot e ( ‘ll nl e“ed ol lle l

v i ‘ om the Istafy Cutcherry ; that must be deducted.
2000, T don't think they ouahy to b
g e

ronissor q .
Y Note of Mr. Maclean to his father for

]
educted. think I sha]l leave that point to be

solvent Court ; the div:
and I don't (h; e dividends at 4] ¢y
: ; K ev : ;
ink the Note was clearly identified | .:'l"'ﬂ were not paid out of the Nabob's money,
) *d wi

50,000 to Gl ;
Interce, ataGm MoOl‘tOOZa Khan. 1 that on which Appasawmy paid the Rupees
Cuteherry, per cent. deducting interest at alike rate on th
» ¢ On the paymeuts made by the Istafa

No costs,

d filed by the claimant in this Honorable Court in

claim fi] 3 . C ai

) ed of Record in this Court nor even ‘;:f"ant had not only never made, in his

hich conseque €N by his Counsel or wit he heari
eque .. itnesses at the hearing
nt bad exp?_essr;u)zﬂ'o.ur Petitioner never had any notice, but was
2ndly.—That if 7Y denied, and hag sworn to have no foundation or

- W your Petition
er . .

had hag Notice of a clajm by cluiniant in respect of his father

P. Appasawmy p;
¥y Pillay for
Not o money lent b

ote B, your Petitioner, addition toytlf:; Appasawmy Pillay to the Nabob upon

whlc)h th‘s‘HODOI‘able Court in : evidence given by him at the hearing, (and
my Pillay in February 1847, hag o; said it believed) shewing that . Appasaw-
dlsc?unt) n0¢ upon B, byt u’ ad glVen Gholam Moortooza Khan Ru;ees 50,000 (minus
put in evidence Pp, Appas Pon M_"- A. Maclean’s note for Ru pees 50,000, would have

awmy Plllay’s CXamination before the Insol,vem Court, under

B TP .

PRI §

Proceedings of the Madras. Government, Political Department,
Sfor the month of Decémber 1859,

~—

e

Mr. A. Maclean’s Insolvency, which (your Petitioner is advised) would have proved that
the Promissory Note of Mr. A. Maclean for Rupees 50,000, in respect of which P.
Appasawmy Pillay is entered in Mr. A. Maclean'’s Schedule as a creditor, under a
judgment obtained upon such Note and. another Note for 14,000 Rupees, (and in re-
spect of which said judgment, claimant has received dividends amounting to Rupees
22,220 Annas 9 and Pice 4) was the renewal of the Promissory Note on which P. Ap-
pasawmy Pillay bad paid the said 50,000 Rupees to Gholam Moortvoza Khan in Feb-
ruary 1847 ; and that, therefore, even if the representative of P. Appasawmy Pillay
was entitled to recover at all against the Nabob's Estate; a proportionate part of the
said dividends (amounting to the sum of 17,000 Rupees) ought to have been deducted
from the amount adjudged in respect of the said Note B. .
3rdly.—That if claimant’s claim had been made by bim as th
Appasawmy Pillay deceased, for money lent by P. Appasawmy Pillay to.the Nubob, no
judgment could have been given in favor of such claim till the Nabob’s jewels, which
were clearly traced to P. Appasawmy Pillay’s possession, (with full knowledge that
they were the Nabob's) had been accounted for. :
4thly.—That if the claimant at the hearing had claimed as the representative of P.
Appasawmy Pillay, such claim would have been barred, as not filed within the time re-
quired by the provisions of Act II of 1859; and that the judgment given in clamaint’s
favor as the representative of P. Appasawmy Pillay, though no such claim was filed,
nor could have been filed inasmuch as the same was and is barred by the Statute,—
was, as if, in a suit by A for a sum due to himself, which he failed to prove, the Court
should give judgment in his favor as Executor of B, upon a debt to B, though moreover
such debt were barred by the Statute of Limitation. . -
5thly.—That though your Petitioner from motives of liberality and from unwillingness to
avail himself of any advantage arising from claimant’s not having preferred any claim
as the representative of P, Appasawmy Pillay and being now barred from doing so,
and also from a wish to purchase peace and to avoid litigation, might well offer to the
claimant the sum of Rupees 12,735 Annas 12 and Pice 2 which your Petitioner then
(not having fall knowledge of P. Appasawmy Pillay's havh}g received the Nabob’s
jewels) erroneously (as your Petitioner is now advised) believed to be due to P.
Appasawmy, yet that such offer, rejected by the claimant, fomfs no legal ground for a
judgment in his favor in respect of a claim not preferred by him at all, and moreover

e representative of P.

. barred by Statute. o
6thly.—That the Nabob's letter, dated the 20th of April 1853 tendered in evidence by your

Petitioner, but refused by this Honorable Court, was, as your Petitioner is advised,
improperly rejected.

7Tthly.—That though costs are always in the Court’s discretion, yet that such discretion is
exercised according to certain well known usage and rules; and that according thereto,
when a Plaintiff compels a Defendant to come into Court to meet an unfounded claim,
and the Defendant succeeds in disproving, to the satisfaction of the Court, the whole of
the Plaintiff's claim as stated by himself, and no demerit is shown to exist on the
Defendant’s part, the Court always in such cases award a Defendaut his costs, and
that to refuse them, without such demerit, where the Court has entirely disbelieved the
oath and the witnesses of the Plaintiff, and disallowed his whole claim as filed of Record,
is to hold out a premium to vexatious and unfounded litigation, and to perjury.

°

No. 43. OrpER THEREON, 10th December 1859, No. 717.
The Government quite appreciate the exertions of the Advocate General in the two cases
referred to in the above letter, but they think it unnecessary to refer to the Advocate General of
Bengal upon the points in question. They wi}} {eave it , to their Law Oilicers to proceed against
Veeraperoomal Pillay and Rungaswamy for conspisacy and perjury s proposed by them.
. o #3000 (Signed) T. PYCROFT,
IR (S\gned, T-F Chief Secretary.

Exd. S, T,'Augustin. U .
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