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Fort Saint George, Political Consultation 29th October 1858.

PO

No. 24. From CLEMENT DALE, Esq., Govemment- Pleader, Sudr Udalut; to~
THOMAS PYCROFT, Esq., Chief Secretary to Government, Fort Saint George,
dated 11th October 1858, No. 120.

Sir,

‘With reference fo the order of Government,
Order of Government, 18th September 1858, noted in the margin, I have the honor to state as

No. . On letter from Commissioner of my opinion, that the points given by the Subor-

Tanjore, to Chief Secretary, 14¢h Septem- dinate Judge do not embrace all the material

per 1858, No. 318. » ' Issues of Law and fact raised by the Plead-
ings.

2, I am of opinion that the following issues are raised by the Pleadings, and should have
been fixed by the Subordinate Judge, and points given on them,

Istly. Whether the Land claimed by the Plaintiff was Survamaniem.

2ndly. Whether Seevajee was such a Monarch, &c., exercising the rights, &c., alleged in
the answer. (See 1st and 2nd paras :) ,

Srdly. Whether on the death of Seevajee, and consequent on the Acts of the British Go-
vernmeat, the State of Tanjore had lapsed, and become part of the British Territories, &c., as alleged.

4thly. Whether the Rajah was possessed of property as is alleged in the answer. (See para : 4.)

5thly. Whether on the lapse of the State, the East India Company, acting in Trust for
the British Crown, had the power to resume Grants made by former Rajahs of Tanjore as ab-
solute Sovereigns.

6thly. Whether the property taken possession of by Mr. Forbes and the Defendants, did

form part of the property which belonged to Seevajee as such absolute Sovereign at the time of

his death, and whether the same had devolved upon the East India Company as alleged in the
answer. ' '

7thly. Whether the Act complained of, was an Act done by the Defendants in furtherance
of Orders of the East India Company, In Trust for the British Crown, and under the Authority
and directions, or with the sanction, of the Governor General of India or of the Governor of
Madras in Council. :

8thly. Whether the Acts, &c., of the Governor General of India in Council, and of the
‘Governor of Madras in Council, in the answer mentioned were Acts done in their Public capacity,
and in Exercise of the General Powers, &c., vested in the East India Company for the Govern-
ment of India, and were Acts and matters of State, and '

9thly. Whether the question of the right asserted by the East India Company to take
possession, &c., is a.question of State as alleged in the answer, (para: 13,) and whether for the
reasons submitted in the answer the matters under which the Defendants justify can be enquired
into by the Subordinate Court. :

3. The first issue would lie on the Plaintiff, probably the Subordinate Judge intended in
the proof given for the Plaintiff that he should prove the nature of his Tenure.

4. The remaining issues would lie upon the Defendants.

5. Unless these Issues are fixed by the Subordinate Judge, or points ' given to the same
effect, much of the evidence which in my opinion should be put in so as to form part of the Re-
cord to be sent to a Court of Appeal, will be liable to be excluded if objection be taken, and there-
fore 1 advise that the attenticn of the Subordinate Judge be solicited to these points; If he de-
clines to notice the application, I believe nothing further can be done in that Court for remedy-
ing th«; defect ; but that the Defendants must wait until the case is brought before a Court of
Appeal. ‘
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6. Whether the Subordinate Judge amends his points, orR Nort
following evidence be tendered. ' ’ ’

Istly. The 3 Treaties of 10th of April 1787; the 11
- H th of J X v
vember 1799, or 1 believe the correct date is the 25th Octobet(') 179‘;)“3 1793 and the 26ih No-

2ndly. The Despatches of the 16th April 1856, No. 17
y & . H th
the 10th July 1856, No. 200; and the 8th September 1836 NC,e ;Lt;; t)'urz:s 18156, tifo.ﬁ%r?;
’ - 5 also the Minute

of Consultation of the 25th September 1856, No. 311, Political Department

I should advise, that the

N. B.—TI have not a copy of the Despatch from this
ment, dated the 22nd August 1856, No. 26
September 1856, but I conclude it is of no
matchee Boye's case.

Government to the Supreme Govern-
}, acknowledged in Despatch of §th
lmportance, as it was not put in, in Ka-

3rdly. T‘he Proclamation issued by Mr. Forbes, authorising the resumpt;
&c.', and sFlew in what manner the same was made public ; and if it we ';’Ptlon of the Lands,
notice of the Plaintiff, it would be as well to prove that fact ; I should l:e rought to the direct
seen this Proclamation; and that I assume reference was r;lade to i oserve that I have never
as suggested by me. 1tin para: 9 of the answer,

4thly. The orders from Mr. Forbes to Mr. Cherry under which the latter acted

Sthly. It is important that (if any such are in existence)
Mr. Cherry to Government, reporting the attachment of the lan,ds in . )
fr'om (?rovax:nmeut or Minute of Consultation thereon, approving of su::l:eztt]ton,h vith the replics
g};ven in evidence. From Mr. Forbes’ letter of the 6th December 1856, 1 &"CN “;em, should e
that hxs.letter of the 18th October 1856, reported the attachment havin , b vas led to conclude
proceedings had been approved of by the Minute of Consultation of 2g| een made, and that his
from the' copy of Mr. Forbes’ letter put in in Kamatchee Boye’s Suit, I dSt October 1856. But
ference is there made by Mr. Forbes to the attachment ; indeed it is,scaro ?Ot ee. that any re-
have done so, as Mr. Phillips reports that the lands were not attachedc:-l}; };]oss:ble he could
1856 ; he may however have issued the order previously to the 21st ofOl :) T paovember
ed carefully through all the papers in my possession, but from thern T ctober. T have look-
attachment was reported to Government ; I should imagine that Mr F: a‘:)mOt i such
would do so, and in all probability his Act was approved of by GOVern'me rt 'eSI’ or Mr. Cherry,
recommend that a careful scearch be made with the view of ascertaj ing Mipuld therefore
Mr. Cherry, made any such report to Government, wning if Mr. Forbes, or

all letters from Mr. Forbes or

6thly. I have enumerated all the Documents beari
aring on the poj in i
have any knowledge of them ; If there be any others, they sc},xould be g?;::lsj ,:De:,izl:’c so far as I
e.

7thly. 1 am of opinion it would be desirable to give evidence of Mr. Kin
ings ; as I assume he acted under orders of the late Rajah - K
that should be proved. jah, or at any rate with

dersley’s proceed-
his sanction, and

8thly. General Evidence of the Acts of the Rajah in Exercise of his Sovere; i
His having Courts, and maintaining Troops, and any other Acts of that qualit e e
tion by the Government of India, and the tendering to him of the H(;norsy
friend and Ally of the British Nation ; and that these continued to his death

s also his recogni-
due to a Sovereign

9thly. That the village in question belonged to the Rajah; and that t}
common with his other property, was used and applied for supportin e rents,
formed part of the property taken possession of by Mr. Forbes an
Orders of Government as alleged in para: 7 of answer.

. &e., in
g his State and Dignity, and
d the Defendants, under the

7. With regard to the allegation, that the Rajah, as absolute Sovereign
that the British Government on the Raj lapsing to them inherited such ri ght’ t
that is an Issue of Law, and no evidence in the sense in which that termg;s ::o:,resvlme Grants,
be adduced ; The Vakeel may however submit that such position is Supporterimk),n y;hused can
Campbell versus Hall reported in the 1st Vol : of Cowper's Reports, page 205 AZ a0 e cls:se of
case, where the Honorable Company Appealed to the Privy Council, against .a dec;siso );‘ t:e
Supreme Court at Madras, in favor of Syed Ally and others. This case has never been : n o tt de
but the Judgment sent out by the Privy Council was printed last year at the Govemmenetl')(;r:s;

had the right, and

" Despatches referred to b
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and I would recommend that you sent one copy of that Judgment to be filed as an Exhibit in this
case. In that case, the Government shortly after the Treaty with the Nabob of the Carnatic,
had taken possession of a Jaghire in Arcot, which had been granted by the then late Nabob to
Assim Khan in Altumgah Enam to him and his posterity for ever ; but the Privy Council held
(see last page of Judgment) that as the Government had, in exercise of the Sovereign Authority
acquired by the East India Company, resumed the Jaghire, the Supreme Court had no Jurisdic-
tion to question the propriety of such resumption. .

8. The Vakeel should argue to the Court that the Act complained of, was an Act done
under the orders of Government; That such orders were issued by the Governor General and
the Governor of Madras in Council in their pubiic Capacity, and in the exercise of the General
poévers, &c., vested in the East India Company for the Government of India as alleged in the
answer ; and that as such they were matters of State, and were not cognizable by any Court; In
support of this the Vakeel may refer the Subordinate Court to the case before cited of the Hono-
rable Company versus Syed Ally ; To the case of Dufton versus Howell reported in Showers’ Par-
Jiamentary Cases, page 24 ; also to the case of the Nabob of the Carnatic versus The East India
Company reported in the 2nd Vol. of Reports by Mr. Vesey, Junior, page 56 ; Also to the case of
Elphinstone versus Beder Chund reported in the st Vol. of Knapp’s Reports of Cases in the Privy
Council, page 816 ; and to the case of Buron versus Captain Denman reported in the 2nd Vol. of
Cases in the Exchequer, page 167.

9. 1 fear these works may not be accessible to the Subordinate Judge ; but I think it desir-
able they should be mentioned to him ; for (even it he did not inform himself respecting them)
it would prevent an objection, that in Appeal (if the case goes so far) matter was used not before
the lower Court. )

10. I presume that a portion of this evidence must be taken at Madras ; when the issues
are finally settled, if there be time, I think it would be desirable that I should prepare the In-
terrogatories ; for that purpose I should require to see the Documents that are to be proved, as
also the Witnesses who are to be examined under the Interrogatories.

[

No. 25, ORrDER THEREON, No. 703; dated 28th October 1858.

Referring to Extract Minutes of Consultation, No. 646, dated 18th- September last, Mr. Dale
advises as to the course to be taken now that the Suit 0. S., No. 29 of 1856, brought by
Ramakistnyen against the late Acting Collector of Tanjore and othersin the Sub Court of Comba-
conum, has been remitted to that Court by the Appellate Court for revision. ,

@, Mr. Daleis of opinion that the points for proof assigned by the Sub Court are not
sufficient, and that nine others, which he specifies, are necessary, in order that the issues raised
by the pleadings may be fixed. He advises that the attention of the Sub Judge be solicited to
these points, and that, whether that authority, amends his order or not, certain evidence in support
of them be at least tendered. Mr. Phillips, the Collector, will accordingly make the required
application to the Court.

8. Inrespect of the evidence to be tendered, it is observed that the original Treaties and
y Mr. Dale, were filed as Exhibits in the Suit of Kamatchee Bhoye versus
the East India Company, and are now retained in the Register's Office of the Supreme Court,
pending the disposal of the Appeal instituted in the Privy Council, copies, however, can be sent
from this Office. The late Commissioner’s Proclamation and his orders to the Defendant, Mr.
Cherry, the late Acting Collector, can be put in evidence by the present Commissioner.

4. It does not appear that the Cemmissioner reported the attachment of the Raj Enam lands

to the Government. The Acting Collector reported? it,

* Dated 25th November 1856, declaring himself under great difficulties in the matter, and
: : Gevernment referred his report to the Commissioner, but

without any expressi-on of ‘app.roval as to the course which the latter functionary had taken in at- - -
- taching the lands, (Extract Minutes of Consultation, 1st December 1856, No. 473.) The Commis-

sioner, however, previous to this correspondence, had, on the 18th October 1856, laid before Go-
vernment the copy of a communication which on the 17th. Idem he had addressed to the Sirkele,
and in which he had announced his ¢ intention to assume possession in the name of the British
Government of all the late Rajah’s Villages and Gardens,” and had ‘apprized that Officer that he
had * requested the Collector to resume for the time all the Villages and Gardens, to give no-
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ice to the Village Servants to produce their Accounts before him, and to warn the Meerassadars
e a; their Kisis only to the Government Officers.” the Commissioner as
to p .

thus reported were “ quite approved” by Govemment, (Extract Minutes of Consultatlon, 215t Oc-

A

From Acting Collector, 23rd March 1857. 1857

, resumption was subsequ
October 1856, (as it proved to be, for the lands were attached on the 7¢

order would be sufficient authority.”

ent to that date, 2jst
November 1856,) that

5. ** Mr. Kindersley's proceedings” can be proved by the Commissioner, likewise the « acts
of the Rajah in exercise of his Sovereign Rights.” .That_the “ V.illagc'e in question belonged to
the Rajah and that the rents, &c., were Psed and appl}ed for supplying his State and Dignity, &ec.,”
cannot be proved at all. The Village, in common with other lands, was granted by Rajah Tolja-

jee in 1770 to his Purohit, and by him conveyed in Gift, not long afte'rwards, to certain Brahmins,
‘L'nder the representative of one of whom the present Plaintiff holds,

The Village is helq by 23
Meerassadars. It was attached by the Tahsildar under Mr. .Forbes’ "Proclamgtion, and the Car
crop was thrashe out by that Official in the presence of: t'he Village Authorities; 22 Meerassadars
agreed, in carrying off their shares, to abide by any decisjon Governm
nr:ain. The 22nd and Plaintiff, who is the Paracoody of the 22rd, refy
:o them. Tt was accordingly left in the charge of the Monegar,
value of his proportion, which he estimates a Rupees 22 and 11 annas.  The facts of the case
are fully stated in Mr. Phillips’ letters, dateq Sth February ang 3trd March 1857, copies of which
were duly communicated to the Government Pleader., The Village was
been in the enjoyment of the Rajah but 2s claiming to
Rajah’s Predecessor and in view to the validity of such claim being tested. ¢ was enquired into,

the validity of the title established, and the.Village releaseq from attachment, The Plaintiff is a
Paracoody of the Village and his grain, which forms the syb;

been given up to him, but he had intermediately brought

sed to take what belonged
and Plaintig sues to recover the

up to that time incurred by the Defen-
dant, and the Collector therefore declined his
From Commissioner, 5th November 1857, offer. The actyal Position and tenure of the

Village and the grounds why it wag attached,
might be explained to the Sub J udge in reference to the first point that he has Propounded for
D

proof.

6. Paras: 7,8, 9. The Collector will instruct the Government V
of the Court to the cases cited by Mr. Dale. A copy of the Decree

7. Mr. Dale states in conclusion that, .when the issues are £
(as a portion of the evidence must be taken in Madras) t(? prepare
purpose he must see all the D'ocuments, and all the witnesses th
Collector will report when the issues are finally settled and what the
cation will be made to Mr. Dale.

nally settled, he shoulq wish
the Interrogatories, for which

y are, when further communj-

(Signed) T, PYCROFT,
Chief Secrez’ary.

Exd. J. A, Wilson.
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Exd. J. A. Wilson.
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