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Fort Saint George, Political Consultation, 4th May 1858.

PR

No. I8. From THOMAS SYDNEY SMYTIH, Esq., Advocate General; to T. PYCROI'T,
Esq., Chief Secretary to Government, Fort Saint George, dated 27th April 1858.

Sir,

On the 25th of March last I had the honor to forward through the Honorable Company’s
Solicitor 2 Memorandum in reply to the inquiry made by Government whether any of the
privileged Members of the late Nabob's family had preferred any Appeal to Her Majesty in Council,
against the decision of the Supreme Court that Act I of 1844 was merely a personal Act. and as
such expired with the late Nabob.

2, 1 therein promised to bring to the notice of Government anything that might take place
in the Supreme Court with reference to this subject.

3. Ihave now the honor to report, for the information of His Lordship the Right Honorable
the Governor in Council, that on the 8th Instant cause was shown by Messrs: Ritchie and
Branson against a Rule previously obtained by Mr. Norton, on behalf of the Prince Azcem Jah
Bahadoor, (in the case of Teckum Doss Soucar versus Prince Azeem Jah Bahadoor, Administrator
of Syud Oon Nissa Begum,) calling on the Plaintiff to shew cause why all the proceedings in the
Suit against the Defendant should not be set aside for irregularity, on the grounds, Istly, that the
Defendant was privileged from being sued by Act I of 1844 ; and, 2ndly, that the Summons issued
against the Defendant was process against the person, and therefore prohibited by Act T of 18t4,
Section 2.

4. Mr. Ritchie contended that the Defendant having voluntarily come in ax Administrator
and collected the assets of the deceased under the authority and by means of the powers granted
by the Court, had voluatarily submitted himself to the jurisdiction of the Court, and cited a Case
where an Ambassador having submitted to the jurisdiction by voluntarily appearing, was held to
be precluded from afterwards applying to have the proceedings against him set aside on the ground
of privilege,”so long as no steps were taken against bis person or goods. That as to Summons
being process against the person, the contrary had been frequently ruled, it was merely a Notice,
which the Defendant might attend to or not as he pleased, without his goods or person being in
any way affected if he neglected it. It was only process against the goods or person that was
prohibited by Section 2; the preamble, it is true, was more general,but the well known Rule was
that the Court could only look at the enacting part of a Statute, so long as its meaning was clear,
and it was only where its meaning was doubtful, or there was a conflict between two enacling
¢lauses, that the Precamble could be let in to explain. That as to Act I of 1811 being in force
now, the question could not now be re-argued; it was “res judicata,” by a solemmn and final
decision of the Court, until that decision was reversed by a higher tribunal.

5. Mr. Branson observed that in addition to the objections urged by Mr. Ritclie, the
Defendant had come too late. The Summons was served on him on the 15th December; a party
complaining of irregularity is bound to come to the Court promptly, in fact within § days, but tll;r
Defendant did nothing till the 6th of February : and then he made no complaint ; qui't(- the con-
trary, he entered an appearance, and so waived the trregularity if there had been one. I'rue he
entered his appearance under protest, but such a protest was unknown to the law : it was a nallity.
It was only known to the Ecclesiastical Court.

6. Mr. Norton in reply said that when an irvegularity amounted to a nullity, no delay
condd waive it.  The issue of a Summons forbidden by the kv was so irvegular a5 to be alto-
gether null. There was no proot before the Court that the letter uckm»wi(-d‘_:ing the receipi of the
Summons was written or signed by the Defendant.  Thie assertion that the Defendant by taking
out Letters of Administration had made himself liable to the jurisdiction in all matters concerning
the deceesed’s Estate was incorrect. It was true thata Forveign Soverieon was subject to a Conrt's
jurisdiction i any Suit where he appeared voluntarily, bat not so thevetore in any  other Suii
Ihmxgh concerning the same matter. The ease cited by My FUtehic went woon a different poim
from that now hefore the Court. The exemption by Hhel Statate of M was rom process where-
by heomight be imprisoned. I 18T this Court halset asides as iversdar, 2 Subpeena for costs
tiaued agatust Shuartool Moolk, one of the exempte D pessonss "Fhis supporied s view that
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clearly that the Act was meaj
and claims ;" and Section I spoke

S against the goods and person, but used
the general and comprehensive words ‘“entitled under this Act to privilege from Civil and Crimi-
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““ cess against the person,

f <« Writ or pro-
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» such a conflict of
the matter was clear. No
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of Appeal,
7. Rawlinson, C. J., said that the Rule

Nisi had been granted on the fipst point somewhat
against the expressed opinion of the Court which $aW no grounds for do
its former decision, and until it wag Questioneq o reversed by a com
quite unusual to give a second decision op the point, Several point
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any of the proceedings taken against the Present Defendant came under the denomination of
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contrary, and nothing had beey adduced to sh gy that thog wrong, he therefore

ubting the correctness of
petent Court it would be
s had been taken on both

e decisions were
saw no reason for departing from them,

Davison, J., was of the same opinijon,

8. The result is that no A
Court of Appeal to decide or ent

Ppeal can he preferred from this decision that woulg enable the
I of 1844, being merely a pers

ertain the poing whether the Supreme Court’s decision as to Act
onal Act, ig correct or not,

No. 19.  To the Secretary to the Government of India, dated Fort Saint George, the 4(h
May 1858, No. 297,

Srr,

In continuation of my letter of the 27},

Ultimo, No. 281
norable the Governor in Council to forwarg,

for submission ¢
Communication from the Advocate General Teporting certain recent
proceedings in the Supreme Court, in reference to the enquiry mage
by this Government, whether any of the privileged  Members of the
late Nawaub'y family had preferred any Appeal to Her Majesty in Council against the decision of
the Court that Act [ of 1811 was merely 2 personal Act, and as sych expired with the Jate
Nawaub,

s Tam directeq by the Right Ho-
o the Government of India, copy of a
Dated 27¢h April 1858.

2. It will be seen that the

from the decision noy reporte
point in question,

result of the procee

dings is that ne
d that would enable the

Appeal can be treferred
Coart of Appeal t

o decide or entertain the

(Signed) . PYCROFT,

Chicef Secretn ry.

Exd. J. A, Wilson.
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