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- Nd. I Trom THOMAS Si”DNEY S\'IYTII qu., Advocate Geneml to Lhe C]nef‘ Emcro-
o t'uy to Governmenl I*o:t Samt Geomc, dated 5th Apul 1859, -

Sm,

With zefe‘rence o the subject of the nterview’ wlnch I had on Frldny ]ast with Hlv I‘;xc'el«‘
lency the- Govemor in’ Couneil, ¥ have much pleasme in farwardmg for ‘the . information of His
Fxcellency in Conneil a copy of my notes of various intimations of the Judges opinions, deliver-
ed yestmda} at my request by the Chief Justice and the Puisne Judge, réspecting. the grounds
“upon which, generally speaking, they ‘thought that costs, where given atall, ought to be given ;

_and the grounds which they considéred would disentitle. clajniants to costs:. They: also favored-
e with an intimation of their present oplmon—a-subg,ect ‘of cativse. to be alfected by s any new -
' ev1dence that may by . discovered or adduced on the . sub;ect——}tespt&ctmg the 'mutmnts put for-
watd. by Gholam Mahomed, (alms Shurfood. Dowlah) anid’ Salarool Moolk, the: son” and son-in-*-
]aw of ‘the Dewan) as . the true accounl: of the 1‘60?1pt&. and dlsbmsements of. thelast 19 months,- -
_ of .the- late Nabob's' l]fe thé amount of - wlnch ‘exeeeds W7 Takhs of Rupces, (EXCIU.:IVE of'the :
o Pun_]um IIISSd) and wluch pmfeas to be bu]anced all to.a sun of Rupees 7 6 D1 S

5»3. As o thcse wccﬁunts 1t W 111 bo obsewed the b udg,er, coneur’ in saym« tlmt, at p\'esent, S
they see no reason to consider thcm other than com‘cct aucounts of the txans&ctlom to which
thiey ‘relate, nor, at present, do they seﬂ auy reason to say Lhat these ucwunts wele. not raquial Iy -
kept (menmnrt, as T understuod theuw, wiitten-or, mndc up. at the. dntes to ""‘Pcctlve]y
:clalc) and ﬂumrded to tlle Nubob's Taeaqmy m lns ]1fe time e T e £

: f 1e;,ret that tIu. Tur]gcs have ta,ken thls v1ew o£‘ these accounts, {'01 my own sty ong con- >
: -vsctwn s thag the facts ave just the \eve;se, vin, thclt tha ‘whole of Lhese 19 month ﬂCCOUI\tb were -
52 written after the Nabol’s. deceass (\Tunncbhan Latlak- packed 0uti' _‘months, of them ‘which he
= ,-‘old the” Court he “wrole; by m'der “after the Nabob’ death)-—«ware written. upon the Dowan's:
'demandmg tlccounts of thesc 19 months ‘receipts am‘l d[sbul'semenrs in conscqucncc;" f‘ﬁndmg
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fl Upon thcse grounds amonvst others, :mcludmg the notouous character of Gholam
Mahomed it is my tlehbelate and - deched opinion that these accounts are not to be. relied on,
and that they were all written- after the Nabob's death, and not at the time of the dates they
Lear—though 1'am aware that in some respects, ex. gr. so far as they relate to payments and

arrears of servants wages, they are in f'actc:ouect, and coxrespond with the accoums of the various .

Cuteherries,

5. Yet I must admit that not only have the Judges good grounds for their opinion. Iookmg )
only to the evidence before them in each case, but that the weight of that evidence'is so strongly
i favor of that view and that T have so litile evidence to oppose to it, that [ could not advise'an -

appea] as the ev1dence now stands with-any. hope of success,

_ 6 Gholam Mahnmeds chalactel is not. Lnown to the Judﬂes a8 1t was to the Commlssmn- )
ers for the Nabob's affairs, and i to the Government Agent and the Law Oﬁ)cms of Governn. .~
ment. . He $wore-that he wrote thesé accounts from montlr-to month,, and p:oduced the .writers,

now-in:the pay of. Government, who swore, they wrote them. He: ‘swore he lodged them in the

Treasury month: by month, and pr oduced the Head of the. ’lxcasmy, his brother Kismoyth Khau,' L
who coufirmed him. - Both swore. that Seenavassa. Row was only o Nead writer at the '1 reasury, ‘
and could not tell what accouilts were put in or taken out : that Kismuth Khan acted in these PREET
matters mespectwe of the Dewan’s orders :  that it was’ ‘true the accounts were not in-the Trep. <
sury at the time of the Naboh’s (death, because beforé receipt of the Nabob’s letter of 4th Sep- '
tember 1855, Gho]am \fluhomed had got these acconnts out of the. Treasury tp prepare what
the \Iabob hac[ qalied f01, and ‘had- not returned them wheu the Dewan culled for them—an ex.
'pla.ndtlon very ingenious and: plausﬂble ce1 tamly, but- I am s.ttlsﬁed quite untr ue. - The Nabob's”
letter too, and its demand for: accounts, Was- explamed away. . Jin an equcﬂly mgenlous and plausi- -

ble manner, which:I am- equally satlsﬁed was quite umirue, but which- gertaiply tallied ‘with the

words hoth, of the; Nabob's' lLtte1, and of: Ghol'lm Mahomed's answer. The acconnts, he said, -
'-Much the, ‘\’aboh s Tetter: called’ fm‘ were. not the montlily ‘accounts st all, but. some: othm ag.’
:cuunts as to wluch he explmned ﬂt o eat length. Sa: fay,. Government Will pewelve, there W ab,:‘ L
f'testlmony——but, in thc secnn& tual my tlnce \Vltnesses, the Dewml, Sec-

a complete conﬂict o

1t]10ut hls, Seenava5$a Rows knowledge*whlch
foruuax ev:dence entively WON—]IlC“S. Nuislngbhan too,
ote. hese 8 months accounts after the Nabholy's death, got

"t'on xespect‘ng the tlansactmns of ]8.344-05 to. such an
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8. As regards these accounts therefore, I‘must take it at‘present, and subject .to‘thc disco-
very of any fresh evidence, that the Couxt have found the fact. against- me.

9, ‘As 1ega1ds the intimations (they were only - mtlmatlons, not decisions} given by the
J udges of their views respecting costs I hope 'in ‘some respeets to’ be ‘able to induce them upon
further argument and reference to authorities, to modify their opinions still further in favor of Geo-
vernment, but T think that upon the whole theiv intimations were very satisfactory and enforced

- as they were by the refusal of the J udges to-allow costs in the case then before thcm, added fo

the very searching cross examination to which I “have subJecLed every c]'unmut and all his
witnesses, I-have reason to belleve that a salutary effect has been already prodiced. -

10. Tn two cases whele the offers whlch 1.divected.to be made liad been plevmus]y refused - .

‘T have every reason to believe they will be accepted ; and as I shall eontinue to pursue the same

searching investigation into all the affairs and transactions and accounts of ever y ‘chaimant who .
declines such offers as T may consider it advisable to make, I ‘hope they will "ere long bagin. to

see the prudence of accepting those ofhns especially when the costs of a tual are ]ikely to fal] L

tipon themselves,

- 11, In conclusion T must mquest pelmlssmn to observe that, I was very - fur from bemg‘ '
prepared when the Nabol’s Debts Act was passed, . for the:amonnt or-severity of the labouy that
I find in practice it has imposed, and will long continue to.impose,: upon myself dnd the: Govern-
ment Solicitor, Every day, and all day, and often-till- -unusually late hourssocenpied in Comt by

~ these cases, we are ongaged many additional hours every. day befora Court and after itin Cons -

sultations, searching:Tor evidence, and digesting -it, from the ‘volnminons ‘Musses of Papers at
Chepauk, and the informations” of witnesses—work -which.not only severely tries my: ‘health; but
entirely excludes the possibility -of atfending to any -other. professional busmess——though, as
Government is well aware, private practice was always considered the ehief part. of the income .

- of their Law Officers—the salaries being never calculated ds an equwalent f'or the whole or even

the chief part of their time or pmfesamllal ]uboas.

12, - -Aware however 4. I am of the present state of‘ the Treasury, I have cheel Fully [anti -

" withont aven. aalling for-the assistance: of a " Junior 'Counsel in any case whet‘e Ican, possmly:" '

.avoid it} undextaken this-extrd, and - wiforeseen’ labor, e ‘the’ lmpc thatva stnenuous oppnsltmn in

- the outset to:every. thing likeiexor btt‘mt claims, may dnnlm sh'the’ dbain-on ithe ‘Public I‘mances,_j "
“and - lead to- the- acceptance . of fair and reasonzble tennss but howe\fer successful T may Bein
. this xespect, and 'so.saving: Government from costs (a very. serigus item’ indeed; ﬂmouutmg gven: .
in the case of comparatively, small elaims, to nemly Rupees 1,000 a. mse—-—much more - of course
in- the lalgel ‘cases) - these- cases must necess.mly cont,lnue F01 many months to come to. 1mpose'
L heavy labom upon, and: to occupy “the excluswe tlme and attentmn of the: Law Ofﬁcers.

, 13 'I-'obsowe' hat ths “ Athenaaum Newspaper professes to! report thepl Dceedmgs of't‘rrese T

is 50 mcoucct “and lmperfenh that it; can h&rd]y be rehed upon for any thmg L
beyond shewmg the number of days occupled by them. R PR o L

= ..upon the sub‘]e.ct ot costs _Wlll tell ynu w_ha.l: i
& .the Act of' any 1ntentwn of tlw Leglslat.me t ‘
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own merits, aml not on the ground of any demerits on the part of Government, I think the claim- -

“ant should have the eosts of proving his claim. Insuch casé we think the claimant onght to have
his costs, although the Government did. not, knuw, and could ok have known, that the elaim -
“which he ‘has proved, bef’o: e us was 2 good one.

The Court cannot go further at present th-m this. - The case of the Richardsons was no
~ doubt opposad. to the rule 1 have now cuunciated, but there the ruling ef the Court went upon
the particular merits of that case, which: was peciliar and exceptional, A similay cise may again
avise; and the Couvt will then have to decide on thie p'umcuhu' umumstanceq of the case, therefore
we cannot be tied down to any positive rule to be npphed in every case. I must also add that in
giving costs to. a successful claimaut it was never mteuded ta cist’ any ‘slur whatever wpon the
Govemment 01' the conduct of then legal advnsms. :

o BI’I"I’LV ESTON J.. - . _ )
I reco]lect d stmctly in the case ‘of the Rwhmdsons, the reason “why thy the. costs were: not
: _‘a]lowed was becanse the whole: proceedmgs were exceptional, and out of the usual course of their

' busmess, smd they had kept. uo books ot entries of them. * The. Government may in any case re . -

‘quire proof. If they make on offor, and it is accepted the Legislature has not provided for al

. lowing costs'in such a case.:- The:costs for which it has provided ave the “f'costs - of proving the -

- debg,” whmh cannot be incwred where no proof is g:vcn ov- required. “But though the Court

may gwe eosts in-ather’ -eases” - when thie ¢laimast proves his clain, no mf’elencc ean be drawn,
", wheré no oﬁ'ex iy made of any’ ‘condenination of the tonduet of - (;ravelnment or’ thoir advisers,

' - costs may be gwen m Cases in w]nch 1t is proper to wqmre Lhe clmm to be pw\red

(BITTL]:M oN J ——~on fmatker accaswn.) b .

As Iread the act, 1& lntends (:he c]mmant to Tave the FuII sum whu,h the Com't colmders

' “was “Justly and- flurly due ta’ Inm from the Tstate of the ‘Nabob a the time of his dcnth," and

six-per eent 1nte1est, w1thoubauy deductlon, but ifwe: were to 1'31’ use !um the costs of proving his :

claipi; whore we think. he lias fan]y proved it, this wouId bein many cases a very large deduction. e

o Whre: there i3 no fault on elt'hei*-,' ide tlie usua,l mle is-that the costs follow the eyenti’

DA?ISON,'C T [Respectmg the_'a,ccounts put forward by Gholam Mahomed and Salarbol ‘M oolk
AR, the Nabob’s Dufters]

as‘ 'guiae; or' yours
to beheve th' Dufters pmduced to be other than correct: acccuntq of the |
(though we' do not’ consider this- of so much: _unpm' -
"‘notlegulmly;»ept, and deposzted . the Treqs

dvo a.tc Genmal f‘or anme mt'.mmon of mxr opmmn on Lhe geneml i
Sllmlal CcASes, we S0 Do objechon to saymg that at’ pre«

i
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Birrreston J.

1 quite concur.  We ought to see claims made ovt with strict acouracy, Where the claim-
ant has the means of making out his account, he ought to be accurate. “Where there are those

‘means, and they are not followed, with intent to deceive, that of course is a clenr case for not
giving costs ; but.even in a case of mere inaccuracy (wid here there are several) where the

clalmant has the means of accuracy, I think that is a case for no costs.

e e

"No. 2. o ORDER THERLON, No. 234 dated 18th Apnl 1859.

The. Government concur in the views expressed by the Advocate General in - the

~above letter, and they remark with much satisfaction. the exer tions which ave being made by their

Law Officers for the protection of their interests in claims brought under Act XXX of 1858,

(Slgned) T. PYCROI‘T
Ckzef Seoremry.







	00001
	00002
	00003
	00004
	00005

