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No. 15. From the Honorable Company’s Solicitor ; to the Chief Secretary to Government,
dated 18th December 1857, No. 748.

Sir,
- I have the honor to forward herewith a copy of the
Kamachee Boye Sahiba, Judgment of the Supreme Court delivered by the Lord
Versus Chief Justice on the 11th Instant, in the Suit noted in the

The East India Company and others. margin, and to suggest that copies of this Judgment be
‘ transmitted to the Honorable Court of Directors and the

Government of India.

The Advocate General having this day addressed Government regarding the Appeal to the
Queen in Council, I do not trouble Government with any remarks on this point.

(Signed) J. R. BOYSON,
Honorable Company’s Soliciter.

KAMACHEE BOYE SAHIBA
Versus

THE EAST INDIA COMPANY.

This Suit was heard before a full Court towards the end of the last Term. The various points
arising in it were fully and very ably argued by the learned Counsel on both sides. Its impor-
tance was much pressed upon us. We have therefore, I trust, given to our judgment that full con.
sideration which such a case calls for at our hands ; but, however that may be, it is satisfactory to
reflect that our decision need not be final or conclusive on the parties, and that it can be brought
under the revision of a higher Tribunal, by which any doubtful or wrong conclusions at which we
may be considered to have arrived can be corrected.

The case having been so recently before the Court, it will not be necessary for me on the
present occasion to do more than to give shortly an outline of it on each side.

The Plaintiff by her Bill prays that she may be declared as senior or first married Widow of
Seevajee, the late Rajah of Tanjore, who died without Male issue, to be entitled to the private and
particular Estate and Effects of her deceased husband, subject to the payment of his debts, &c.
She also prays that the Defendants may be declared to be Trustees for her of such of the property
as may have been taken possession of by them or their servants, also.for an account and a receiver.

The Defendants in their answer set up two lines of defence: Ist, that the Plaintiff has no
sase on the merits, and 2ndly, that the Court has not any jurisdiction to try the Suit.

As regards the first, they submit that the late Rajah Seevajee, was an independent and abso-
lute Sovereign, and as such was not possessed of any private Estate as distinguished from the
public or State property, and they further allege that according to Hindoo Law all the widows and
not the senior widow alone are entitled to succeed to the Estate of a Mahratta man dying without
Male issue either natural or adopted.

In support of their 2nd line of defence, viz., that the Court has no jurisdiction, they submit
that they took and detained the property of the late Rajah in their public and political capacity,
that their taking of the property was an Act of State and that the question of what portion is private
and what public property involves the construction of a Treaty and that consequently neither this
or any other Municipal Court in Iler Majesty’s Dominions has any jurisdiction to entertain the
question,
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It was also argued that the Court had no jurisdiction because the Suit has reference « to 5
matter concerning the Revenue under the management of the Governor and Council.”

I will now state what I consider to have been established on the one side and on the other,

and how much of the several defences relied on by the Defendants have been made out. ‘

I think that all the material facts set out in the Plaintiff’s Bill have been clearly proved. [
am of opinion also that the Plaintiff; according to Hindoo Law, is as the senior and first married
Widow of the late Rajah Seevajee entitled to her late husband’s private and particular Estate and
Effects, and that the Defendants have wholly failed to prove, or point out to us any Law or
Custom such as is alleged in their answer, under which all the Widows succeed to their deceased
husband’s Estate, under circumstances such as have been established in this Suit. This ground of
defence, it may be observed, goes only to the quantum, and not to the root of the Plaintiff's claim.

I am also satisfied on the evidence that the late Rajah Seevajee, a Hindoo of the Sudra
Caste, was not a Member of an undivided family, and that he was possessed of private and self-
acquired property both real and personal, and that a distinction was observed during his life
between his State and Crown Jewels and those which he either purchased himself or caused to be
purchased, made for the use of his numerous wives and their families. An inspection of the
Schedule attached to the answer, as well as the answer itself, confirms me in my opinion that mych
of the property detained by the Defendants is of such a hature as cannot allow of jts being con-
sidered State property ; take, for instance, Schedule (R) the contents of which have been sold by
the Defendants, can it be believed that all the Carriages including numerous Poney Carriages and
Children's Carriages and Palanqueens, or the Cows, and Horses, Ponies, &c., were State or Public
pbroperty, or ever treated as such, or that all the contents of Schedule (M), including numerous
Female jewels and Trinkets, or that all the Female apparel, Clothes, Shawls, Silks, Laces, &c., in
Schedule (O) are State property. It is true that as regards some of these Schedules (G) (H) (0)(P)
and (Q), the Defendants in their very cautiously drawn answer (and which were it not that of a
corporation, whose personal knowledge in most instances is necessarily small
unsatisfactory) admit that the property in the last named Shedule « is not essentially public, a
somewhat ambiguous phrase, and that as regarded it and some other property both real and person-
al, they do not intend treating it in the same way or on trust, as the property in the other Schedules,
but are willing to give it up as if it had been private property. I will only observe this, that |
do not exactly see, unless the property referred to is private, how the Defendants can Jjustify,

treating in any other way than as public, Property really public, and which as such has come to
their hands on tryst,

But the learned Counsel for the Defendants contend that the contents of the Schedules and
the nature of the property are immaterial, as no distinction, they say, can be allowed between the
public and private property of an absolute Sovereign as he can dispose of the whole of it as he
may think fit, citing as an authority for this principle the case of the Advocate General v : Ameer-
chund, 1 Knapp 329z, and the Lord Advocate o - Lord Douglas 94/, and Fin 173-211.

This last case was referred to for the following dictum of Lord Brougham, viz., it is only
within the last half Century, that any private property “ has been acknowledged to exist in the
Crown at all; prior to that all lands descending on the Crown even from Ancestors or Collateral
relatives, were held, Jure Coronee.  All the property of the Crown is held for public purposes and js
Crown property except that which the individual Sovereign has retained a right to deal with in
his private and personal capacity.” This dictum appears to be confined to landed property, and
whether strictly correct as regards all landed property, is, I think, with every respect to the noble
and learned Lord, fairly open to doubt, for though it is true that according to the common Law
of England the King being a corporation, purchases of rea} Property made by him after the
assumption of the Crown vest in him in his Sovereign capacity and descends to his Successors,
“still purchases made before the accession to the Crown or descent from Collateral Ancestors after
the Aceession of the Crown, vests in a natural capacity.”  See Co., Litt. 156, note 4, shewing
that even in England the Monarch could take real as well as personal property in his own right,
as was however ohserved by the Bench during the argument, the Statutes of 1 Ann. C. 7, and 39
and 40 Geu. 8, C. ¢8, regulate questions regarding the private property of the British Scvereign,
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it i by the English Statute or Common Law, that the questions i'n thisr Suit ;l(')egto‘ .l:e
o, bt L h Hi:doo and even the statement in the case referred to in 1 Knapp 329, viz.,
e ((;' tinction, between the public and private property of an absolute Sovereign,
that there Tk, be llsg in connection with the facts of that case and the point then }mder the con-
g thu}kt,hbe(;tu:: In that case as well as in Elphinstone v : Beehechund, 1 l'\:&pp ?16, th(;
S e s he sei k rty, and it was held that on the seizure o
duestion arose oo (})f :}tli(;esgzjerreeiogfna?i 2?}3«123‘1?;‘3 sz; non cessanti bello, no distinction ?ou]d
the property of a1 (;;is ublic and private pr(;perty. Here there is no question' as to the seizure
be allowed Pem’ee“ t o}:' as to peace or war, but whether the late Rajah Seevajee possessed. any
e pmpe(; 1}; so, whether the detention of such property now belonging to an Inhabitant
P;iva';‘e pl'.:i;rt);)’e::eably l’)ecome part of the British Territories in India, can be Justified, and on
of a Territory,

the grounds set up by the Defendants.

But admitting that in the case of an absolute Sovereign, smfch as was contlemplated mhtth
case, o di C; ction can be made between his public and private property (and few suc , l
ab'ove can b four (;n'n the present age) can I assume on the facts before us that the ]a.te Rz?_]a X
—— :)‘0“;‘ t; Sove:;ian as t;)at he could have disposed of his Fort, or other public Build-
g el a‘“ aJso uls as he z-:iid of his other property, both real and personal ? Th'ere was no
Hl'ii’f(:efs'ot::euseowfehi; ever having disposed of any of the State pr(f)‘pert?y, aTnhd as :10 hcxs l;zu;agr a::
P i i it of that fact ? e evidence,
?bs°1“‘e Soverilg}]}, vl:h{:(t) Z;,lled;nt(}::; }}1:(: ;}:;:i‘:;gr:t‘;e\?:: little more than nominal, thzlit he exe.rcis_
A te“ds_’ : mex"s over the Kingdom of Tanjore, that he resided within the circumscribed
;d llt: jf(') :}C;Zellrg;tp:: Tanjore, (where : Resident, an Officer of the East I(rildia I()”{ompany, w:is #Zﬁi:
res i e i f the East India Directors, a i
Prese"tj) ehjgy-mg 1lt:'ltZirrﬁoren:)l:ar:x’lot:eutsl:ag,let: x:)(;z;s:lotr}‘x: words of the Defendant’s answer, ¢ the
ot and‘zfrrnit yof the Reigning Monarch.” To whatever that amounted was not very
oy e anW lt,hadyevidence h;wev:r that the late Rajah never did any of the Acts that r.n'ark
o S}'mvm.ower ef'or instance, he did not send or receive Ambassadors or keep up pOlltlc:.l
:elsa(:;’:r::li?t}? any ’foreign States ; he did not coin money, he did not colle‘ct c:ir in a:r};ntzly Sn::::;:
f the Kingdom of Tanjore, but it was shewn that he received an !
o R(}Exve%‘;esi (;ndia Com;any, some of his Receipts for which were put in, for what purposz:l i
f]r:r[:;l; lt:now, unless perhaps for the last few words, by Wth}T th: Reiel([:)t()?fs ::;e;)t::; ds;;n; :(;1 2
t of the East India Company was acknowledged “ as part of my a2 ! ,b s and
‘f:i(f)'tlilnpart of the net Revenue of my Country for the year, not of my kingdom, be it obse

Upon the whole of the evidence before us I am satisfied that thehla(;e R'a.]::: f:e:i;ebv;:;

e and porsonl, s 1 ene abens st 1o oo svenpthncd i e e
ted. 1 am g )

;ea: atr}ll(:tpzzsc(:):?lli,nis vtloh:l:: ;;(r)l‘:leocsytaLaw and Customs, a Hindoo Sovereign 'm?;ghav}:a pr;::::
ii) erty. See St:ange’s Hindoo Law, Vol. 1, page 209 and 2nd Vol. Appx. 329, w}rz et:tee frer
pt,atP ythat a kingdom is not divisible, it is added ¢ that the Effects am.:l pl"lvatebl s fa
govl:liian like thosae of an ordinary individual (Hindoo) are in common and distributable among
his Son:.” See also 2 Colebrooke’s Hindoo Law, C. 4, S. 1, et seq.

My Judgment on the above part of the case has. been formed wnthouft any ::tf;enrfr;(:etzfillxlz
Treaty of 1799, put in evidence by the Defendants possibly for 'th? pur];c;;e (é usil:}}))icaus jit e o/ he
points raised by them, viz., that the Court could not take cognlzancio e]l 1t because 1t invo ved
the construction of a Treaty. Upon this point I would here r]ema.r daz ::nse] fm.pthe some ohers
equally beyond dispute, but which were much dwelt on by. the learne oounsel for the Delendants
that the Court has never entertained any doubt respecting thefn, t ou;,hat op Wbl to see their
applicability to the facts of the present case. [ refex: to such ‘pou.xts tz.xs elating to o ot
‘I'reaties, or the public Acts of State between Sovei'?lgn puwers, or ac sb e ! t}:n ) peace or e
could not be tried by any Municipal Courts. ;'\s little matter of do;tt lfhlem i e et Tndia
opany dhough Daect h?'ve ;ertai'; Sot\:ere\lsgi?h ::):r‘;:ns 0‘:“;::35 a\EZLivz l’ower's in Asia, and that

in nd of making Treaties wit A ‘ ' tha
:)anlz:;iiﬁ;agsc;nixa:sacan be inclu?ied under the above heads, neither this, nor any other Muni-

cipal Court has any jurisdiction to enquire.
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But in the way in which the Plaintiff shapes her case before the Court, I thirk that these
p oints do not fairly arise. The Plaintiff sues as a private individual and as the Subject of a
Country forming part of the British Territories in India. Of the annexation of the Raj, of the
Defendants taking possession of its Revenues, or of the State property of the Kingdom, whet}:ir
consisting of Lands, Forts, Jewels, or Munitions of War, she makes no complaint. She sues enly
for what she alleges to be her property according to Hindoo Law, viz., the private Estate and
Effects of her deceased husband Seevajee, the whole of which she alleges the Defendants detain
from her without any justification.

Let us proceed now to the Defendant’s second line of defence, viz., that of the Jurisdiction of
the Court. They say, assuming that there was private property, its seizure and detention cannot
be enquired into by this Court. Ist, because its seizure was an Act of State, and 2ndly, because
the property seized, or a portion of it at least, is Revenue.

First then as to the seizure being “ an Act of State” (though many of my arguments will bear on
both lines of defence) what is an Act of State ? It is not every Act by a Government, or by those
representing the Sovereign in a Foreign Country, which will be exempted from the jurisdiction of
the Municipal Courts. See Cameron v : Ryte, 3 Knapp 332. But assuming an Act of State to be
an Act of the Sovereign Power in relation to Peace or War, or an Act done by it as being absolutely
necessary for the public safety, or “ nequid detrimenti respublice capiat” (and under this head a
benefit or increase to the Revenue can hardly be included or acts of a similar description. Thus
the Defendants brought the acts of seizure and detention of the Plaintiff’s property within the

principle of the protection they set up ? and, farther, was in fact the seizure of the private property
an Act ordered by any Government at all ?

Now what are the facts proved which bear on this portion of the case, after the death of the
late Rajah Seevajee which took place in October 1855, it was determined by the East India
Directors thzt the Raj of Tanjore had lapsed to the East India Company for want of Male heirs
to Seevujee. Though this lapse was not immediately publicly announced, the East India Company
must, I think, be considered to have become the Sovereign Power throughout the Kingdom of
Tanjore from the death of Seevajee. No very perceptible change in the Government of the
Country zt large would be made, as the Territories of Tanjore had long been under the manage-
ment and control of the East India Company. Such then being the state of things, it is only after
a correspondence between the East India Directors and the Governments of India and of Madras,

that in September 1856 Mr. Forbes is appointed under the direction of the Government of India

for the purpose “ of enquiring into and reporting upon the various questions demanding settlement -

in connection with the extinetion of the Raj of Tanjore.” In the letter of the Government of India
of 8th September 1856, authorizing the appointment of an Officer on this special duty, I-find the
following passage. “ But the mode in which it may be proposed to deal with the Rajah’s debts
and with the State Jewels, Library and Armoury should be reported to the Government of India
before any measures are taken.” It might be contended from the concluding words of the above
Extract that no authority was given or intended to be given for the taking possession of even the
State Jewels, &c., till some further report had been made to the Government of India, such how-
ever does not appear to have been the construction put upon it by the Government of Madras, who
on receipt of the above letter instructed Mr. Forbes in a letter of the 25th September 1856, * to

take lists of the Jewels belonging to the Raj and passing with it to the Honorable Cumpany, as
also of the State Armoury and Weapons.”

Neither of the above letters appear to contemplate,
detention of other than State property or in other words of
to the East India Company.

much less to authorize, the seizure or
the property of the Raj passing with it

It was proved, however, [ may here remark, that previous to this authority being given, the
rents and profits of the Villages and Lands bought by Seevajee had been received by Mr. Forbes,
" since the Rajah's death, the evidence of Ramachundra Row, uncontradicted, is that Mr. Forbes had

been receiving the rents and profits of (% 0sc Villages since Seevajee’s death. The sale also of the

«criminate seizure both of public and private property,

-above pointed ou
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i r 1856, it is that
ts of Schedule (R) had taken place early in 1856. .On the 18thk-00t:}:: Seizur,e s
;‘;ﬂte}? bes having received his new authority hwich is relied on for making B e,
- J 1 ‘anj It appears to have
ion of in the Fort of Tanjore. ppe '
Sute, took possess o < e e the orders of the two Governments, as I have
i that the
t, having been expressly confined to the State property. AAAssu;nS.x:agt :ht;xs\ that 1
king possession ’6f the Public and State property can be considered ar}n1 Act of e o of
N i i ‘essary consequence perhaps o
t of India, and as being a necessary ; LN
By e e ¢ i v ty (and especially of such po
] izur tention of private property
how can the seizure and de : pec P e
the I'{?’ f rents and the produce of Sales made previous to October 11?:1.)6) Eon;e under t1e s
e i I think, be held to be broug
izur ; rty can, 1 think, (
The seizure of the private prope ' v C e
ion of the Act of State plea only on proof either that the property was bond ﬁde iy of
I)rme'cnortl be all public or that its seizure was rendered unavoidable from ’che;1 1mp1()> iy <
o . . ee
t}'le 'nmei‘“-x'mcr the one from the other, or because the public coul.d not possxb]y}; aved on s nz
dlstlng\fo"; ofdwithout also seizing the private. This last ground, it should. b.e observed, e
POSSGSS} the detention. But we had not any evidence of such a state ({f circumstance o
exclu;e 01.above sugaested, no State property was shewn to have been in dat;lger, r}:f)rh e
ve g ‘ . o .
- aidence that th:;re existed any difliculty in separating the one from the otf er,tv}: o o
o d vatience even afier the seizure might not have overcome. I say even after N e - '1; o
“ . . 0] - o 0
f:an;nmldp;)le borne in mind that the gravamen of the Plaintifi’s complaint before kt) e e jen:
u . -
:lt i r‘l)tion of her private property, not the seizure, which of course would have fe::}rll che e

y :t r of an action of trespass on the Plea side of the Court, nor had we any pt'-ooh. z;etter Co
m:y Zond fide belief that all was public property, on the contrary, glr.hFo;bes 13 e:se e private
| i { t he knew th a

5 ) before the seizure, shews tha .

0 ctober 1836, written the day . private
e Oty amongst [’h'it about to be seized, for he expressly states that I]a“ i‘)ropelktxy tc;):vc L
P : i » It appears then from the a a

i ablisi be restored to its owner. PP
im shall be established shall 1 ' : . above e
Claox der having been issued to take passession of public property, pr1vatehproper;1ydwtas e C;mmt
i~ inicn that such deten
i i - bove set out. 1 am of opinicn

i detained under the circumstances a . . h conno!
" ;: Con idered an Aet of State, nor can I consider that the subsequent adoption by the Defe E
‘be cons £ _ ¢
can make that an Act of State which originally was not so.

protection.

T D jurisdicti he Court, 1x
he remaining ground relied on by the Defendants to bar the _]unsdlctl(én of t. { ) 1
. 1 m R inquiry i ‘hich the Court is expressly
i roin  Imquiry 1nto whic T A
i o a matter of Revenue fromn : :
that the seizuve related t n ) ‘ out s axpres
ccluded by the 23rd Clause of the Charter establishing the Court. lI)n sulp.p;nt. of thi 1{9(1 e
b 7, Victoria, C. 93, Sec. £7, by which it 1s enac :
i » Statute 16 and 17, Victoria, C. U5, L2, ' thas
learned Counsel cited the St oria, ) S D e
) vithi said Territories escheating or lapsing al
“ | Estate within the said Terri . : o az '
all real and persona rito e ¢or lapsing or it of 80 Bt
ithi id ritories devolving as Lond vacantia and
. , P - rty within the said Territor g e : S
or successor and all prope itories d Lond pacantia and Tor Wi
R S a i v to tive Liast India Connuary
i ‘ svenues of India belong to L 1
htful owner, shall as-part of the Reven . : Hny b
o Maienty ta.” < he words used I the
for ?wr Majesty for the Service of the Government of India. Lookm;;; to ltnc o ‘; pedin e
i arded agains inclined to think that:
Charter and the inconvenience intended to be guarded against, I am inc m}( ‘ et ver
) - ] o . W I Tap } res {Atule coinies
fair doubt may be entertzined as to whether an escheat or lepse under tle1 an{o‘\c tatuite ¢ e
. b Char s % Reve mder the marnagement of the Govarner (o Fort
"1thi -ords of the Charter as ¢ Revenue under o : L o
within the words of t} ment ¢ Gove -
Saint 2‘ ¢) and Council or as Revenue collected under reguiations made by Lin.” | tl‘. IS
oo o y 3 + Jie ¢ TOn rCSOL LNy
1so that the same reasons do not exist for preventing the subjects of the Queen fwf . ny
o Cou ‘ i relati 1 ¢t { the ordinar
to Her Courts in the case of such escheats as in cases relating to the CO-“(CLMZI 0 y h;);
l i i 11 sums r gulations and usages which !
Revenue made as it is to a great extent in small sums and under :eTu e e
1 ; Lierati he Queen's Courts,
micht be exceedingly incoavenient to submit to the consideration of the Quee
o

I think however tist this line of defe.ice, viz., that the ;:rf)perty seized was R(;v‘c'rnuje‘, guty t}l)lc(el
disposed of on the same ground as I have considered a s'uf}iczent e:nswer' to th'e ( TX.I:X,“;LI i::\l the
sei;ure was an Act of State, for supposing that the seizure of the public p.xop-u’ )‘ ]vll.tf mtof
lapsed to the East India Company under the Statute to have been an Act. done 1r;ttt::i:;l(: Zt;:. o
the Revenue within the meaning of the Charter, can we extend the same .};r eGovernment he
wilful seizurc and detention of private prolferty, ar(} fzﬁkctl txmt ord::j;li:i'blzlt ,::e e
justi regulation or necessitated by any difficulty or u . ity
Ja\::vie:lrl;);:;ihein. I think we should not be j}lstif‘ied in dom? S0, 1betmg of (())}niltl‘.‘i:stl;):itv;lzz
property was seized and has since been deta'm.ed W}th‘tne l‘cnowle(:ge. t}.a,] 150.[:.]8,1, \p s private
property. This fact I think digtinguishesx this case trom Spooner v Juddow, 4 M
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as they have possessed themselves of, &c.

Read MEe:to0. by H. FORBES, Esq., late Commissioner of Tanjore,

Forbes since the Rajah’s death.

proceeds had been seized, :

3.
pubiic.
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Appeals 353, w

hich was relied on in support of the Revenue defence a
of State.

In that case a slip has been made and there can

e might make the distress for the whole
arrears of Quit rent due from the Premises withou

mentioned in the Warrants, [ fully subscribe to the authority of that case as well
Class of cases establishing the rule, that if parties bond fide believing that they are acting in
pursuance of a Statute and according to Law, they are entitled to the special protection which the
Legislature may have afforded them, though they have been guilty of an illegal Act. But I do not
think the principles there laid down

applicable to the present case which js distinguishable not
only on account of the want of bond fides,

but also on the ground that this is not an action of

trespass for the seizure, but a Suit for the detention of the property of the Plaintiff,
I must here observe that though I am now
Davison who owing to his absence has not ha
consequently is not answerable for the reasons

me in the facts of the Case and in the conclusi

delivering the Judgment of the Court, Mr. Justice
d any opportunity of reading this Judgment and
or observations contained in it, fully concurs with
on at which I have arrived, viz., that the Plaintiff is
entitled to a Decree on the ground that as to part at least of what they have done the defence set
ap by the Defendants cannot avaj] them, because they are unnecessarily and wilfully detaining
private property of the late Rajah Seevajee

with full knowledge that it is such private property
and that they have not any title to it whatever.

The Defendants havin

g then failed to establish any of their grounds of defence, it remains for
me only to declare the Plaintiff entitled to the Decree of the Court as prayed.

Ist. That as senior or 1st marri

ed widow she is entitled to the
and Effects of her deceased husband

private and particular Estate
the late Rajah Seevajee,

subject &c.

2ndly. That the Defendants may be declared Trustees for her for so much of such property

3rdly. For an account of all property.

Other points including Costs reserved until after the Master's Report.

(True Copy.)

(Signed) J. R. BOYSON,

Honorable Company’s Solicitor.

dated 17th December 1857 .

Passing over the legal arguments of the Judgment, which will be met by the Law Officers o

GGovernment, the judgment appear to be based on the following supposed facts.

1. That the rents and profits of the Lands bou

ght by Seevajee had been received by Mr.

R. That certain property in Schedule R, had been sold early in 1856, and that the sale

That at the time the Rajah’s property was taken it was not bond fide believed to be

s well as of that of the Act
be little doubt after reading the facts
of that case but that the Defendants bond fide believed that h

t regard to the question of whose name was 4

as to the large -
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i f the seizure of
i essary accompaniment o
i f private property was no nec
4. 'That the seizure o
public property.

inti i that he
That Mr. Forbes, in a letter addressed to the Plaintiff, admitted that he knew
5. a . ’
was taking private property.

a v int i intiff’ operty was
6 d that, after all, the gravamen of the complamt is, not that the Plaintiff’s property

) An t a E) i . .

ken, but that it ,wa.s and is detained and not given up to her.

taken,

ime
i fact that Mr. Forbes received the rents and profits of the Lalr:ds ﬁ:::. t:;ey trent
b ls’mt " The Rajah died in October 1853, and no land was ta en, mo oy ren
of the Rajable ot rb i]\is order, until, after being appointed Commlssxonerfm t hce g
collected by M Fork')es, ) ndydirected the Collector to assume the land(?d property after he Ral
1856, he e ’flanj‘;re(’loa not know to what evidence the Chief Justice refers as proving
had been annexed.

’ g B en al € tl]al, I was not
: CO“eCthn 0‘ I‘ents and pt O{its by me. I (l() not l‘e]ne]nl)er an beln oV t th 3

dsked a questlon upo!l the Sublect, alld l am Illl(ler ”le ]n’]presslon that the ‘ o"rt has mlsappl‘e
€ l 1 g : C

i 1d, not by
2. The Chief Justice was told on the trial that the property mt?‘chit.l::yRS‘::bSl:O koover 1o
) i ; i to write to the Lt
iah’s Sirkele. I aided himso far as ' Taniore, and
me, jDUt b}zithillz;iaHsorses and Carriages, because the erkelfa had never been o}lit (;frina::riljz o
recewve aﬁ s © rant how to proceed, but what I did was at his request, he was t . z prnc }f)e Dolace
Wa: w}}io K leg:t0 Further, the sale proceeds were not seized, thel); .Were pa.;r;m o e
ony the Aeert , Seal, I did not think it necessary s
t Treasury I never put my Seal, L bl
TTeaS“"Y»l a“i (::r(l)\jrlxs kept of a}lrl Receipts and Disbursements, and fraud was not more Kﬁ;‘:ﬁe,e
were .regu ar Ac Treasury as Collector, but it was different with the other property,t;) oroperty
than tn r;y (t)sw :r Accounts, and had I not sealed the Doors, Jewels, Clothes, or any other prope
were no Lis ; :
micht have been abstracted without fear of detection.
-]

i f to be
3. This assumption is incorrect. I did believe all the property 1 to?k pots}sleistlﬁz g o be
blic. propelrty as far as I knew what that property consisted of, and I believe tha
pu ’ : )
ment are under the same impression.

. 0 0 y W y () t b n Iect OPPOSlUOH to What was
4‘ Th]s‘ aSSumptlon 18 n t nl hOll mcorrec 3 ut 181 dl
Iepeate(“y l) € 0 tt l. I" y or (lels were to secure t}le State pl Opﬂty .
I‘essed on th C u!'t a he trial
SCCuI “lg lt, COuld nOt pOSSlbly mean that I was to leave it in the cha!ge Of the late Ilalall S {a"‘ll,
d S vaﬂts as they € the Only pe Ple I as lntended to secure ltf . 1
an er y were O w T rom f thelefOIe I was to

secure it at all I COuld do SO Oll]y by mklng it 1into my own keeplng. Ihe pIOpEIty CO“blstEd Oi
4

a y W y V- O ll()t '"l one day examine an d
man thousand items, it aS, I think, manifestl Ob 10us that l C uld. ’ . 13

. 1 S ]
Classify Such a mass Of property, and Oﬂ hand declde what was publlc and W at was p!lvate anc

i iri he close of
yet, if I did not perform this sheer impossibility, and if, on retiring from the Palace at the clos

i the ver
the first day, I «secured” the property by placing my Seal upon it, I thereby made the very
seizure which this Judgment declares to be illegal.

i i together,

I was ordered to take all public property. All the property of all kinds »;'a?t x:lllxeldclg:d ((l)gneOt o0

I could not separate it in a day, I cannot therefore have taken all or ha:ved e ; th,e oouid mot 2
the latter without disobeying my orders, and I maintain therefore that, in doing ,

s0ie a“d ()nly means Of Obeylng m, Orders, I aCLed under the author]ty f er nlent, and that
3 l [4) (;09 n
the Act was an Act Of State.

. . intedl
But besides this, the Judgment is silent upon a very important fact,G which w::t;;(;:;x ‘:erz
pressed by Mr. Mayne at the trial, my proceedings were all reported to the Governm

\ by their
formally approved, even if therefore they were not Acts of State before, they were made so by
adoption and ratification by Government.

' i i laid
5. This also is an assumption by the Chief Justice, the contrary 'Of which was pollln}:?sdl.}t,fa‘rls
before. him at the trial, knowing the confusion in which the Rajah delighted to keep a irs,
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I thought it very possible that property which really belonged to some Member of hi
h ave been mixed up and kept with his, I therefore wrote to the Plaintiff, as the h
and said that if any such property was found, it would be immediately restored t
only does the whole tenor of my letter shew that this was my meaning,
the trial that such had really been my meaning,

should now assume that in the use of the words
of the Rajah, and should argue that I thereby ad
property among that which I had taken.

‘ I did not know that there was private property of any body’s there,
ble, and I considered that to alla

it was right to assure the famil
rightful Owner,

6. In this part of the J udgment, the Court entirely ignores its own Act, it is no fault of the
Defendants that Plaintiff has been, and is kept out of any property the Government might assign
to her, an enquiry was proceeding, as rapidly as circumstances would allow, with the view of ascer-
taining what was strictly State property, and what could peoperly be left to the family, when an
injunction issued from the Supreme Court prohibiting further proceedings ; it is this that has caused
delay, and without this the whole matter would have been arranged many months ago,

(Signed) H. FORBES.

Read letter from the Advaocate General; tot

he Chief Secretary to Government, Fort Saint Geor
dated 17th December 1857.

8e,

On the 11th Instant the Chief Justice delivered in a w
Court in the case of K

ritten judgment, the decision of the
amatchee Boye v : the East India Com

Pany, known as the Tanjore case.

2. I applied to the Chief J

ustice for a copy of the Judgment, which he said his Clerk should
furnish, and I only w

alted to address you officially on the subject until I received the copy.

3. I only heard yesterday evening that it was furnished on the 14th Instant,
Solicitor, that he had forwarded two copi

be ready either to-day or to-morrow.

to the Company's
es of it, demi-oﬁﬁcially, ard that an official copy of it will

4. I need therefore say but little about the judgment, which will speak for itself. 1 shall
merely notice the leading points.

5. It decides that the Plaintiff hag established her case and that the points relied upon for -
the defence have not Leen made out.

6. It says that the deceased Raj
of fact ke did possess, private,
he held as Rajah of Tanjore,
his eldest Widow.

ah by Hindoo Law was competent to have, and that as matter
separate, self-acquired property, as distinguished from that which
and that this private property on his death passed to the Plaintiff, as

7. That while fully admitting that the
matters depending on the construction of Treati
Powers were delegated to the E

Court has no jurisdiction over Acts of State, or
€S, nor in matters of Revenue, and that Sovereign
ast Irdia Company in respect of its transactions with Native

WMN\M\MWVW

s family might
ead of the family,
o its Owners, not
but the Court was to}d at
It is remarkable therefore that the Chief Justice
private property,” I meant the private property
mitted that I kuew that there was such private
The very reverse is the fact, and the Court was told so.

I only thought it proba-
y any fear of a general confiscation, and as a matter of courtesy,

y that if any such property were found, it would be given to its

WMMM . . . ! 8.
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e Couts juisdiction va i because the
’s jurisdicti t therefore barred in the present case, be

i the Court’s jurisdiction was no 1 )
Prxr.lce'& yet(;h‘;tl as a private person and in respect of the private Estate of her @ecea?ed hus:::()}
Plainifl ohe (J:r)oernment of India had never authorized the seizure or fletentlon olanyfpre o
and thﬁ_‘t treE tate, its orders specifying only what belonged to the Ra_a and that ttleredo ° nOt.
e B the prive i the Supreme Government, and s
s'eizuI;e of the private Estate was in excess of the orders of P

. . uld not b
"an Act of State; that, moreover, if private property was scized by Government, Ico y
‘an Act o ’

e cor : and
i f its jurisdiction in the matter; an
i e an Act of State, bar the Court o i : and
merely calllmg t:ZIZel;l:rsery Toys and Utensils, and even Lands which the Rajah ha(‘ltalvsa;;': ;
ot P;lema iiw;):te pr’operty could not possibly be seriously alleged to be State property, or to co
treated as p s

under the head of Revenue.

8. The question of the Court’s jurisdiction is obviously the most important o(rlle.h Itis C]f:‘?tl)l"
. ’ istinguishi i blic property, and the necessi
i i distinguishing private from pu prop s
in the difficulty of at first 8 : “ cessity
that her?’g the whole to prevent the latter from being plundered, possessmr'l was taken of{; tlrlx ;;
of‘ Se.c‘.“i“b d some valuable Articles, which neither Government nor any of its Ofﬁcelz(rb coulc :h
ot v, ini S d it is useless to remark now on the
imi tate property, and 1 .
ted claiming or detaining as ; ' . R the
contemp}:at icht then have been adopted respecting such Artlcles‘. Itis also.truf, lt)hfn 13 w .
o drir; t-}uted private property of a private individual, a Subject, we.re seized ]y (-n 'el;l o
e t t};le merely calling such seizure an Act of State could not possibly oust the Jturxs t]:
. . o .
qovermﬁenéueen's Courts when appealed to by such Subject. Otherw 1se.G0vcmfr‘ne}x; ‘ or the
fon ot eld never figurc in any Civil Suit, because whenever morally cor%vmc.ed oA tt c;‘rs :)m
C'r(l):mtflou could seiz: them, and preclude all question of their Act by calling it an Act of State.
rights they

9. The present however appears to me a widely diﬂerentfr,:}ilse.Sei’lz‘::3 11 f{wt ;ZSSD(; :;) :l):::;
. i is ase one of the ,

e o thefACt 'lsaiiansﬁlf'te;)t{.‘ St;tei’s I.;O;L:lb)lit:h:;ucestion regarding the property of a deceased
private'property Cate oo heatedJ to the Company, according to the construction of a Treaty, a.n(l
e Smt((a} o nment had bond fide and not as a mere colorable Act ordered possession
where e S overr ublic property, and where its Officers were bond fide endea@rmg to
to be taken ofall State 0 al;dﬁdes or mere colorable assertion of an Act of State being: cven
O e e " h a’case the Supreme Court can discuss the seizure of cach sepa.rate
o) ofthe. Suc1 being one simultaneous Act) and say that one was properly seized
Artcle ('the seizure:fttgg ;‘:::ee blin%hat the next was not, seems to me so to firitter away the
a'_‘d dett'amea(ililslotledcged to be]:)ng to Acts of State, as nearly to annihilate it for any purposes of
exemption

practical utility.

10. It will be seen that the Court, not deciding that any partlcularo x}ﬂ;tlcles‘t‘arelpxlxv:he
pert i s 1 which the
i the property in the Master's Office, witt .
ted the taking an account of . f ol
PYIOPetljtf;',’ f:ixl:ow proceed asgsoon as she pleases, but after concluding the ddwer}fd()flthe'“'l 1:]teonf
y i 2 10
.P:m ! t, the Chief Justice suggested, very earnestly, that looking to the very (%(.Cl e;‘ (;]pmag .
n | i 3 ! « »
{1“ gmli' al’md Mr. Justice Davison, who, he thought, had considered the case as 1rlnp;fx‘1dn })fm o
vom en could, that the Rajah might have and had private property and that m;xc 10 ) 1er1' itp wa};
tw.o n ,learl rivate property that no one could seriously contend the contrary, e
selzheld(;m? S(l))lc thatyi:)shou]d be referred to two intelligent persons on the spot to agree on wha
i esirable ) |
:fs az;d what was not private, and so save the expence of the reference to the Master

11. This would certainly be very desirable, for the expense woulfl be. em:'mlt:luvse ::Otr;soﬁie‘;

The fi .t tep would be for the Honorable Company’s So]ncxtor: to brmg in a fory o th

role, and fo he Master to furnish copies thereof to the other side, and it wou!d be quite u ,

f"v hotif’ ?[:lx(\lrei::o:'yewoslsd be only a copy of the long and numerous Schedules with the correctness
or the

of which the Plaintiff, I believe, is quite satisfied.

12. The objection would be the admitting that the .C(.)urt had any lJlfrls‘(fllftctx(;gexntht:tenr:astlt]ec:
but if tl.lis can be got over by an express and formal admission on the Plainti ;Sd ]‘,constmed ch
f the East India Company shall be, or operate, or be regarded or cos ,.r
o 0:11 t}'le 'I::lr:)i? the Court’s jurisdiction, the course suggested would be, in my opinion, a very
any admissi

desirable one.
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13. The Chief Justice was much pressed by Plaintiffs Counsel to appoint a Receiver at once . ) .. ﬁvﬁ// ;
over the private property of the late Rajah, but after some suggestions from me refused to do sc . R L/‘z {; < ‘ ] |
at present. , ] )

14.  The Judgment should in my opinion be at once appealed against. ¢

N . z 3 / "
(Signed) T. S. SMYTH, e

Adrocate General,

' —- (ew s Geeeenes =

No. 16. - OrDER THEREON, No. 1076; dated 24th December 1857. . L - - v
The Right Honorable the Govc:vor in Council, directs that immediate measures be taken by /;_" L Cle-<: !
the Law Officers of Government for appealing to Her Majesty’s Privy Council against the ) \ - a . DS
Judgment given by the Supreme Court in the Suit, Kamatchee Boye Sahibah versus the East . A Z 4} a//‘%t/“ ‘e 2
India Company. : ) . 7 * .
. . . / R -
2. Copy of Mr. Forbes’ Memo. will be furnished to the Law Officers for their consideration ' . C S AT * A cet «e 4442(
in connection with the appeal now ordered. | Cocen—in et % )
: . ) 7 ¢ -
3. The Government are not at present prepared to express any opinion upon the suggestion e e € (/\/ Yy JL Al
contained in paras: 10, 11 and 12 of the Advocate General's letter. Should such a reference as : / MJ‘ v
is therein alluded to be proposed by the opposite party, they will give it their consideration on « ‘ s
the proposal been laid before them by their Law Officers with such remarks as they may then ’ ,.Z‘ ‘ A~
see occasion to make on it, '

4. Resolved that copy of the Judgment and of the other papers recorded at the head of this

Extract, and of these orders upon them be forwarded to the Honorable the Court of Directors and . _/1 . Mﬁ /‘{¢ & )

to the Supreme Government by the next Steamers.

. . ,
- ) "// .
— g i Tus e
No. 1G. A. From T. PYCROFT, Esa., Chief Secretary to Goverriment at Fort Saint George ; : -

to the Secretary to the Governmeut of India, Foreign Department, dated Fort Saint *
George, the 21th December 1857, No. 1077.

recently delivered in the Supreme Court in the Suit Kamatchee Boye Sahibah, elder widow of
the late Rajah of Tanjore, versus the East India Company, of other papers connected therewith
and of the orders which have.been passed by this Government.

2. It will be seen that the decision has been adverse to the Defendants, the East India _

Company, and that the Law Officers of Government have been directed to take immediate measures
for preferring an Appeal to Her Majesty’s Privy Council. The Government have declined to
express any opinion on the suggestion contained in Mr. T. Syduey Smyth's letter, paras: 10, 11
and 12, relative to the appointment of Referees to determine what was and what was not the private
property of the late Rajah, but have informed him that they would consider any proposzl of the
kind alluded to which might emanate from the oppesite party on its being laid before them by their
Law Officers with any remarks which they might then see cause to offer on it,

3. Copies of these papers will be forwarded to the Honorable the Court of Directors by the
out-going Mail, and the Court and the Supreme Government will be kept duly informed of the
further proceedings of this Government jn the case.

(Signed) T. PYCROFT, -

Chief Secretary.
Exd. J. A. Wilson.
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