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GOVERNMENT OF MADRAS.

PUBLIC WORKS DEPARTMENT.

Railway.

Read again the following paper :—

“.Read the following Resolution of the Government of India, Finance and Commerce

Department (Statistics and Commerce—Statistics), dated Simla, 12th May
1890, No. 2341,

Read— .
Office memoranda from the Legislative Department, Nos. 551 and 625, dated the 19th and
98th March 1890, respectively, transferring for disposal—
(1) @ letter from the Bombay Chamber of Commerce, dated the 11th February 1890,
urging legislative action on 1ts proposal that railway receipts should be recognised

as negotiable and transferable instruments : 3 tv in th
way 4 billa o $ladng carrying a title tg property in the same
(2) aletter from thie Madras Chamber of Commerce, dated the 25th TFebruary 1890,

and a memorial from the leading native merchants and commission agents in
Bombay supporting the proposal.

p—

Resolution—Considering the strong expressions of opinion in support of ‘the
proposal contained in the communications cited above and the equally strong opinions
adverse to it which have been received by Government, it seems desirable that the
question should be again fully considered by the mercantile community generally.
Yor this purpose the papers on the subject have been printed in convenient form, and
copies of the collection should be transmitted to all Local Governments and published
in view to eliciting as wide an expression of public opinion as possible on the question
at issue. The Government of India also wishes to obtain the opinion of Tocal Govern-
ments and Administrations.

—

Order—-Orde?ed, that copy of the foregoing Resolution and of the collection of
papers be transmitted to all Logal Governments and Administrations and to the
Public Works and Legislative Departments. ;

' (Signed)  J. E. O’CONOR,
Asst. Secy. to the Govt. of India.

i

ENCLOSURE.

Proposal thatyrailway receipts should be declared 10 be transferable and negotiable instruments
/ carrying a title to property like bills of lading.

This proposal was first made by the Bombay Chamber of Commerce in a letter addressed to
the Legislatwe Dcpartment of the Government of India. The Chamber’s pl'OpOB&]. was after=
wards supported by the Chambers of Madras and Bengal, ‘I'he letters of the Chambers are

Bombay Chamber, dated the 10tk November 1886.

No.1.] Tam directed by the Committee of the Chamber to represent to Government the
unsatisfactory condition of the existing law relatit8 to xailway receipts in India with the hope
that His Escellency the Governor-General in Council may see fit to initiate such legislative
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rights and lia} ilities of the not only ¢, e Wonxs, (3) that it may be endorsed either specially or in blank ; ; : °
ments, but also te rend public and thml‘ late mope $ o (4) that the holder of a bill of lading may by negotiating, endorsing, or tranferring the
O e e s il ious Rail deﬂmw’ a same to a bond fid ¢ transferee Jdefeat the vendor’s right to stop in transitu. s

Bt i, ini The above special characteristics were not conferred upon bills of lading by any legislative

lat :
L A e L e R A R
gox]‘;: 'u.ldfOrthntpetomemhu;eMp‘.h“b“nw b

transacti ttaching hag 0 which tq nded that they have b

enactment, but were brought into use by merchants and continued in use until they become of
"

established custom, and so acquired the force of law.

In England this custom of merchants in regar

d to bills of lading was recognised by the
arly period, although such recoguition was not perhaps a matter of clear

uS £0 finan them t, grow nance - Ay come .
1::?:8 well ; but o f:;dmwnhn“ﬂ lolv‘:;‘tf ' ay ooll:lt:&]o' vilising lh?:: i;ﬂll';bomo du:f : zzgi‘?rﬁizﬁrz :chr‘@rde?x;t?l the year 1793, when, by the decision of the leading case of Liekbarrow
prodlele u Bombay ayq th:ll!;ha 820 the %nd adhere {4 t.,:mnt’ > lon e‘lmo -‘m"m:- = v. Mason, the existence of the custom of merchants in T€ ard to bills of lading was placed beyond
of it, ::;nlll; fransit on the u:,zﬁt""r ‘ho“d 0 of & numbey :; léu'it of ‘heirso::tn“l p‘m”hr . the Limits of contention, and the principle that a \z;m‘ior sright of stoppage in transitu is defeated
the holder :)fxn tﬁ’:e nstance g¢ I-V Of the py; the danger 1nyg)y, e‘délleu en in the ";ﬁ - by the bond fide aCIssfiigptxgleng s::b?is;)l;]é of lading by & consignee to a third person for valuable
. - 8l‘m = 1 1 1 - & ]
: i i gy Izercgants in regard to bills of lading also received the rejognition of the

The risks agr. Pt Was holn s d Ragly. Teo¢ipts found § Mercharits who had paid for
att ld e 0% Lompuny wh, it lmp:i?nm., to obtain P
way mip“ha consignor io:-emd a consignment 10
distant date b(: there ig little angel‘in tly been in soma: !;.? rying a litlee'.:;::l:w having g
when their pow restored to thejy tfbut that | merchants fing iet'm}n!‘e restricted ; but e{an DOW,
dia over whi ers of 80CUTity gog: ormey in the keen ot A impassible to entirel dispense
in transit jg s:ignmert‘iﬁandi“ hi:u:oog:u ﬁ:u: ﬁieff"ly to 1};3“:)“ f f business tbefywiu ot b0 i
all but the largest 3. 2t With ested. “The gip 0 FTe8h troubl i 43
‘ argest firms, wiep ot the usported - 16 simple fuob ic o and disaster
I olhen o 3 1 e o e i et S v oS
A T ime oocuﬁ:'d

The custom ol
Legislature by the

il '1)‘he reamble of that Act recognises that by the custom of*merchants, the endorsement of

i . may pass the property in the goods to the endorsee, and the Act then provides
:hglglegig; dc?ﬁgsigngepnamed inpa. Il))ill gf lading, and every endorsee thereof to whom the Froperty
in the goods therein mentioned shall pass by reason. of the endorsement, shall have trans erred to
and vested in him all rights of suit, and be S}lhle‘j‘t to the same liabilities as if the contract
contained in the bill of lading had been made with lnlpself_ : :

The Act also provides that nothing therein contained shall affect any right of stoppage i
ight to claim freight against the original shipper, owner, or any liability of the

Act XVIII and XIX Vie, Cap. 3 (commonly called ** the Bills of Lading

YUY unsound ek netar ; wa, i ]

pertain : _conditio » B3 'Y resour receipts or any Ti

M;n Béot:lbxpg of luding l!::{hwhﬂ“ b?aoz‘s““ lies betw:::' : g be fgclu?:dn;;.ge t;:é‘ iz%ﬁ;e or efxdogsee by reason or in consequence of his being such consignee or endorsee, or of

change’ in thmlttee are so sty d.rawml nferring o railw restricted trade, or mbamdmg- his receipt of the goods by reason or in consequence of such consignment or endorsement.

should be e law ag they hangly: %ﬁnmuld be entirely :g Feceipts the p:owm:no : l;m And the Act, Jastly, provides that every bﬂl_ of lading in the hands of a consignee or

are able to -l:’&”ed to stand in thev ¢ ind; ced of the ‘quntavmted' snd rights endorsee for valuable consideration shall be conclusive evidence of the shipment'of the gopds

u;“‘i‘Tl'Bti.bleJt,o &9 do. not exist i';ay of iy th'“ they L'Onsidse. to be derived fro oh therein mentioned as against the master or other person signing the bill of lading, notwith-
ey desire dcquaint themgely clorg o medmf‘e legislative e only very sgrio ’}l,l et standing that such gocds, or some part thereof, may not have been shipped, unless the holder

e g e greehin action, and th R of the bill of lading shall have had notice at the time of receiving the same that the goods had

- e Soli 3 t; fo 1 4 . ov ese,
el i, o G M o, it o i 2, %

the Committee essrs
» & €OpY of the of the question, and

: y 80 ¢} B 3T
In asking thyt G early tzemonstrgtes ‘h’:lglx)e, Lynch and ()

and either by OVernment mgy },,

in fact laden on board. L he only exception or reservation is that of the master or other
not been 1 the bill of lading being able to show that the goods, or part thereof, had not been
default on his part, and that their non-shipment was due to fraud on
holder of the bill of lading.

erson signing

Wen of this m't;?in,im' expressed by aden on board owing to

of 1856), or HINg an amendp, ple“‘d: : legal difi This, it the pazt of the shipper or
defect u; 1 Passing g Railwg ent gg o ' g1ve the mattey t eu.lty that the 1t seems to paz e idered, as we presume, that this Aect did not extend to India, its provisions
he law “from Y or Inly he earlia Lhey feel justified It being conemeicable 2 Ind?ia DRt IX of b o word T anchs o

e Indian (} st 3

genoral community, "o ® COmmercia] o OArriors Receipis g o ¢ 15800 of Tagnsiderntios,
Poing of yiew d ¢ Temedy whyt, ; ng Aot (IX

| sud dotrimental to (he supioubtedly 8.

ests of the

have been mad&; tg)pl_ i
lish Bills of Lading Act. : 55
Eng 1?: will be noticed That in the preamble to the Bills of Lading Act, it is affirmed that the
endorsement of a bill of lading may pass the property in the goods ; and as to this it remains %
be stated that such endorsement does not of necessity Operate in every single case without excep-
ty,” and will not pass the property within the mesning of the Actin

tion to * pass the proper and_will ! ‘
cla(.)ses whefe it is the actual or implied intention of the parties that the property cball not pass.

Cham{z.r’%gddye:i:;g Gto state, ag ,
the law s to render fovernment « . du8sted by yon, our

3 rail . Wit . s : ok
Property_m the same Wa; :’-Z ,;'Ptaelpta hv& view to obtainip Opinion opn the advisabili . As, for instance, where the shipper of goods 'havmg endorsed the bill of Jading 1n blank,
t expr 1 1!]8 Of la - ble and ‘8 suoh alte}' t‘ 84 lhty Of tha i s - - b of secty Lt!/ for d =
pressing our opini ding » negotiable ; ation or modifinat; deposits the same with his bankers by way 01 lor money advanced. ; »
ist in 1o i onts ot it 1'he law in such case has been clearly ]aid down in a recent decision of the Court in Eng-

out the distineti ; in 4o

causes for the exoi':tseximl; exast in la':nb:thﬁ matfer, we un
invoking the interferen. such distip o Ween bills of ladj
footi : .mtel'ferenoe of th netl% s of ladin an ‘s

ooting as bills of lading. e i1 and the reasons whicl railway reeeipts, as

As regards the distinetions ey;

¢ ;

AITying a title to land (Busdick v. Sewell. 10 Q. B. D., 865 ; 13 Q. B. D., 159 ; and 10 4p. Ca., 74.) ?

. As regards right of stoppage in transitu, seetion 102 of the Indian Contract Aet provides
os if the buyer, hayilg obtained a Lill of lading or other document

that the right of stoppage ceas 1 ; : 4 umer
shzwl.nq (lt%b’ lo 900(};, us&igns lt, Whl].e they are 1D tl'&nmt,'to a second buyer who 18 actmg in

Obvio‘m that both docu exmin Wuy race- Bgainst d . { t
is t F e ; ments in the; bet g T pts on th - faith, and who gives valuable consideration 0T them.
:;el(;m ?g,cgﬁaa:e Hying e gi"enhﬁu" ngg.i"n ore:rl;x}l)aﬂ:; ;;f ulf'ﬁdms and rajlys : AT e Aﬂ;d gection 103gof the same Act further p1‘0V1de£8 that where a bill of lading or other instru-
Further b§th°§ transport, in ﬂ{e (:lmm swknowledgg1 e are of Bin{il::.e?'m- it seems ment of title to any goods is assigned by the _buY"’l;o such goods by way of pledge to secure an
the goods for eam'iag(:amfl:(m)l::l ke usually i:ofa‘;e by laud, andgin t‘:.te 3;’,‘:" ¥ ll:"e beenu::,l:on ; that advance made specifically upon it indgood fm:llll, t s :ﬁ}ler cannot, except on payment or tender
th 1 one - ude (together wi other trusted t the advance so made, stop the n (ransitu.
9 ggg dfz:r:hfg_ge carried _'and‘d?lie:ggphoe go gnothe:)v 1tt!]xlcg ?w acknow ed“g';t;:;t § : ke - thflylr?tge%: fremea:k:(f nparenthetiru,lly that 1 thq words * other document showing title to
As to Eheir 8 ot lading an‘ ' ' SR el mnditiongo SXEpt of oods »’ and *¢ other instrument of title” iuclude_d railway receipts, these would, of course, secure
respective special or dig d o railway receipt resem pon which the benefits or immunities conferred by the secho?;tsa}fove referred to. We shall state further
' railway recel are neither ¢ documents ”” nor * instru-

separately, and, first, as to— ble ocach otﬂer.

sties, we will on our reasons for considering that **

ments ”* of title within the meaning of those sections:) . :
Lastly, section 108 of the Indian Contract Act Provides that no seller can give to the buyer

of goods a better title than he has himself, ex_cePf' n certain cases ; and one of those cases i8 that
when any person is, by consent of the owner, in possession of a bill of lading, he may transfer the
" ownership of the goods to which such bill of 1ading relates to any other person, and give such
person a good title thereto notwithstanding 8nY instructions of the owner to the contrary,

provided that the buyer acts in good faith, &e. ‘ -
It will be scen from what we bave above stated that the position of 1ills of lading as to their

negotiahility and in other respects is clearly ascertained and defined by law both in England
and in India; but turning now to

ive characteri
B now t&kg mb d

| Tu .
Its most valuable features iz, E Biir oF Lavine.,
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St p Ratwway Recriprs,
it o 1 at the cage i
‘.,etwlf;ﬂg with reference to n‘: lllt_n
iy : léolder or endorsee ﬁ‘:‘;ut
In 18t place, 1 .
India, in relation}:o th’e l:e;:gnﬁlill?;

ether d; : :

iz diferent, their position and effeet bein ill-defined and

olxl: :’;ﬂ'ier a;ld mnsigm;lrt.'c to the right which they coufer 48

. merchants : J 1

eve, been established in v or Utherwisel(l,; bf'ls grown up, whether in England or in
a court railway receipts, such custom has never, we

ext, there is of law
recognises an not any Act of th "
otherwise ¥ status or effect e Legislature, either } ; {
' o A Al sither e o L Rl SR o

Bpeakin
g genemlly, and 4
(1) neither nPgotJab;nh!m to what is hereafter gtut d v e
: Ei; uor capable, whe: L,l::ithe legal senge of the wo : it SRR T
« nor is it h P "M, of . 3 {1 S :
ot 5 i S ameciereh e Pyt paging Alis property.ini goeds Fios
1gnor’s right fide endorsee for valuable consideration of

it wa.Ist l'iletdmﬁ that so far back as th:o' B = et
the ¢ e i enr 1833 (i ;
Edvas y e wourt sittin 33 (in the cas b .
gﬂ if t?eogfogg;nﬁid ‘p“ as;l 'gmbgli:_;l ':::;ft lmtf tt}}le "“‘i"”;of)ff"x:{ﬁ;ﬁ'ﬁf’rifeﬂ"i,’m?ﬁk
DL a8s er o ¢ . 3
¥ the plﬂllltlﬁ noa suit brug,';/’l]‘ 1::“113 to ]lﬂ.]ld H n a::dpaxli):?a’;a a\l:f]d !'!nght 25 00'_‘51d9r9d th“ rony
Eagleton v. the East Indi @leutta against the East | d’ma - Haie Ryt gt i
581 ¢ Tadias Rajlwes Domia Bl ndian Railway Company. It was
NEBLR, guth argued on the plaintifi’s be alf, upon the
and that although it ma l’l ority of the case of Hall v. Griffin, that 8
Which: soilen waoh ly; not have the fy) railway receipt is customary evidence of title,
The Const Lf Ap;ee aln}tézr t%:ereof H ﬁgﬁ?vzgrd(;fxlav}r)iltli ot{! ladiug, yet that it is an instrument
court ” uch, C. e >
Pl )1‘:5:(“; to have approved the ruljf" and Macpherson, F., régx?:rs?ng the decision of the lower
to the holdzr l:fee:l‘;t’ and it was helg ‘:}f) Hall v, ?"ffﬁ'", and to have considered it applicable
poiprantess e receipt notwithst at the Company was bound to deliver the goods
}i’;\ anding & request to the contrary on the part of the

ut in that case
§ not only h 2
d:xii:g:. I(’ln:pose of enablin g,)hi,zdtioher' receipt been rent by the consignor or himself to the holder
Tointif ac:dand accepted by, the R aﬂet"elve the goods, but it also appears that the goods were
Eolder s therefore the court held Way Company for the express pul pose of being sent to the
e s e receipt, and that the on ,.that the ulproperty and right fo possession passed to the
e i(:xrtt]gemewefthe goods. signoy could not revoke the authority which he had given
case of Hall v, ;
g::z;l:; the gouds were to be ‘d‘glrtiﬁ;; not only was the receipt of the wharfingers at Stockton
bt vgi‘;or also addressed and ord ed to T,ondon) handed to the claimant of the goods, but
ek hin};on &mya; to'the l‘eoeipte}?d to his agents (al-o wharfingers) in London to de’livpr
i wgn i;r?“l' oldey, and further those ageuts promised to deliver the
ey s ur apinion, { ; '
"gﬁrd :opaw by Avddister o aha:’ lf: r{;u as this case and the Calcutta case decided that propert
hrgriiiat specia l circumstandes which ), Niger’s OF reilway receipt, they only so decided ham'ny
de%ivt-ry orp:::c,gle that the passing o'-fd happened i cach case, and not that they decided ag
i tl:are; ;f a wlll,arﬁnger’g o rg;le ropecl;fy twas a matter inherent in all cases to the
piveis ! can be re ilway recetpt.
- B:gt to a third party for val E:;;ied as ay guihority to show that the endorsement of il
P. @ in asstls e consi . will i a rauway
5 N e e, i sidepation will protect the holder from consignor’s right
. n of the ¢
rlilg upon the effect of the trc:w 8 above yeferred to, We are not aware of any reported decisi
n a case lately disposed ofnﬂger or endorsement of a railway receipt e {gpact
‘ the Bembay High Court (Guaesh Shundiram and others

v. the Bombay, Barod,
nokifled to thisnib @ and Central Indj 5
! y the consi ndia Raincay) the Company had, notwithstandi £
;];:8!;2?;1:8 fhtad not been eft;}::egeiw the g:)ods to the holder of the ;ailwz;drlgé‘o?e-dmn
of them by fraud, and o the holder, end the Court found that he had lg&;-bu;
ine

goods delivered by them to ordered the C

. by th . the Company to refund to the :

:ﬁn;ptli;md a condition (printedet}?:: €1pt holder. It appeared that the ref:?i’sig};f rﬂtll-m value of

h at the goods would not be delive}:g n) thet the same should be produced bp th 18 instance
e must endorse a request for delive , and that  if he did not atten d himsejlrf t9 consignee, or

?liatpd, the receipt had not been endry to the person to whom he wished it mad V(’)’mke delivery,
uring a pericd of 21 years deliONed’ but it was proved that the Com ade.” As alread

court held in effect that this ,pract'vered %oods to holders of such recei %)uny o frequently

even if it were a recognised oustOmme conld mot exonerate the Railwa pg unendorsed. The

bound by it. » Consignors at a distance from Boml))’ay Og)lpmxy » and that

’ uld not be helti

Whether the court would h

1 ave held the Company justi i

the receipt had been endorsed by the ifn:igno: (%:!;.oo](:;it;ﬁed us .dﬁlive
¥y ce with th

ring the goods i
e condition) issx?g)tpgls;:rg

_ we are not aware of any repor
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We apprehend not, a8 the holder of the redeipts had obtained {he sante by fraud, and notice of

the fraud had been given to the Company. |
estion whether the words * document of title” used

"There remains to be considered the qu e
t Act, the words ** instrument of title » used in section 103,

in section 102 of the Indian Contract _ 1
or the words * document showing title” used in section 108 incdude within their aneaning
tespectively & railway receipt..

We do not think that this questio
ted decision on th

that there can be

2 has ever been decided by a court of laws at all events
e subject. ]

We apprehend, however, .but”llttle doubt that a rmlway réceipt is neither
a ¢ document of title,” noran “ instrument of title,” nor a * document showing title

Such a receipt is, of course, evidence (though not necessarily conclusive evidence) that the
Railway Company who have granted the receipt hive uctually received the goods for carriage.
But what evidente is such receipt that the .goods belong to the person who produces 1t ¥ And
if the receipt in no way evidences ownership, then how can it be said to be a.* document showlng

title to the goods ?
We have exan

find that a very large numbe
roduce the receipt, oF the go

sined the forms of receipt used by all the prineipal railways in India, and we
r of them contain & clause to the effect that the ** consignee » must
ods will not be delivered 5 if he does not himself attend, he must
ondorse a request tor delivery to the person to Wh(_)m' he wishes it made. A receipt 80
framed is doubtless & document evidenecing .the ng'ht of the person therein named as consignee
_to receice delivery of the goods from the R?ﬂ“'“')’ Company, But there is a very wide distinction
between & decument which shows “a right to receive ¥ goods from {he carriers thereof and
a document which shows title (€0, 8 right.of oyuers\uP and of disposal) to the goods themselves.
1t may be said that, judged from this point of view, a bill of lnding should be no better
than a railway recelpt. ; 2
But the answer is that the established custom. of merchants recognised by the courts of law
and. by the Legislature has .mvested a bill of lading with the character of Jocument. showing
title, whereas Do such established and recognised custom exists as regards railway receipts.
Further, it is noticeable that section 108 of the Indian Contract Act, 10 which we have
before referred, expressly includes not only bills of lading, but also * dock-warants,” & * ware
house-keoper’s wertificates,” and a wharfinger’s certificate or warrant or order for delivery,”
-but ¢ railway ot carrier’s receipts ” are not mentioned.
We have nOW shown that there is a very material distinction bet

commercial purposes of a bill of lading and a railway receipt, the lafter enjoyin
the special advantages and privileges which attach 10 the former. ¢

The reasons for this are not far to seek. :

TPhe Western trade of former days was a}most entirely carried on by water. Railways are

comparatively of modern date, and distances in the United Kingdom <0 short that goods may

arrive at their destination as soon as the railway receipt granted at the place of their desputch

possibly for this reason not VEry much would be gained by making railway receipts pegotiable
%mve not acquired the same

go far as the United Kingdom is concerned. That such receipts

advantages as bills of lading is probably due to the circumstance that it may not have been

hitherto worth the merchants’ while to cecure those advantages for railway receifts.
Pupin [ndia the case is different : gaods travel long distances by rail, and are often several

. days on the road, It seems obvious {hat commercial transactions must be greatly sacilitated if,

under such cirenmstances, & railway receipt can be made to afford the same OF 88 good security as

a bill of lading. e -

As a matter of fact, considerable transaetions 110 the way of negotiation of
take place in India, and especially in Bombay ; 3‘_‘(1 such’ transactions facilitate,
we believe, often necessitated by the lawful operations of trade.

As matters stand at present, & merchant Who buys a railway receipt, say, for 100, bales of
cotton is exposed to the risk of the goods being stopped in transit, or claimed in the ease of an
insolvency by the Official Assignee, Or claimed on the ground that the consignor was not the true
owner of the go)ds. ; 5,

Why should the negotiator of railway receipts be compelled to incur these risks ?

It appears to us to be & hardship and an a'{lOT_n“'ly that risks of the kind should attend the
negotiation of railway receipts whilst the negotiation of bills of lading is practically ffee from
them ; and the very fact that such risks exist in connection with railway receipts seems calou-

lated to operate in restraint of trade. ,
It may well be that a meroantile custom i even now growing up, if it be not already in

existence, to treat railway receipts on the same footing as bills of lading.

If_ this be the cuse, then it is ©
recognised and established by law.
" The application by the Legislature to railway Treceipts of the law which governs bills of
ludmg v(ould. not, we think, be a matter of any difficulty. : :
. This object could, we *ubmit, be effected by 8%, amendment of the Indian Clontract Act or
of the Bills of Tading Act (IX of 1856), ot hy passing a Railway or Inland Carriers Receipts

Act)” -
2]
. -

ween the value for
g few, if any, of

railway rcoeipts
and indeed are,

{ all the more importance that such custom should be
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f State that the question should be disoussed 14

alead
20TH

ested fo the Secretary 0

20t Ny ' " |
| e o
“URE 1890, No. 185 R., Posiic Woks.

Such
epei o endment e ——— Boards. It was also’su ; est |
R :::g}"hﬂ'hﬂ“‘h: law ; T I . with the Boards of Direft%rs of Indian Railway Companies. The opinions received are repro- i
" d?imb]o, moznlw.t b"’ﬁﬁ:&;" ld"u.. be iade '?PB"N. also 10 . duced in substance below i— b y : l |
.tm yi‘(h" ll.“ 8. Y > 3 -’ R _ o
.',‘,l““'t‘“ th::;h?nafon, “':‘"i:ﬂu.f "':Tiph upost an equal footing with bill - = Bexcar-NaGPUR Ratnway. . ¥
“’q’i;':e“imd “l'ln‘}" b m'm: the "ln::!?:u." the community generally. 4 : From the Manager, dated the 8th June 1887. . s .
« ati ( | FEN . : < :
to-"“lny umu:!“’l Propert ’“i:ﬂl Tendey the u""mm!::: ::ll‘:.; :“':'::so'buin uel No 7.]. Tn my opinion the custom on the subject requires alteration, and that a railway I
the same t‘-h fanq Milway receipts transforn b pe d - iable instri should be justified in Landing over goods at any tin.e to any one producing their receipts for the '
o W i‘:{ as bills of lading," unt: ::o :::'“:dﬂ) as will 8 same, and that, having done so, they are free of all respousibility in the matter. : .
No. 3 , ""ﬂ . 1 rerpects us bills :;[ hdiia' enju;. A 2. It is not univegsally admitted by legal authorities that a special legislation is necessary.
«  ber .b“l lr'hluth . M : Macpherson on Law of Indian Railways and Common Carriers, page 37, would lead to the
on th favoreq by h'h' S5, datedt the Bth December 1886 -~ A opinion that all that is required is a receipt 10 the form of a special contract approved by the : \
the © 10tk yle; Mﬂ. the inf A RVFRA o P Governor-General in Council, as has been doneé with risk notes, and that such a’ contract could ’ s
ormation of the Government, that B8 not be altered by the Civil Courts. ‘

Brnasprr-Erawas STATE Rarnway.
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% om‘l.u":hu this (it From the Manager, d{ll?l e Sth June 1887.

of the difficulties attended on the non-negotiabiiity of railway-
1, however, am fully aware of the truth of what the Secretary

ro shared by the mercantile &

Suslerising the Vepe W3 bt No: 8.] Officially no instance

. B o N that has bee oeed
htterwo‘;.t?.] Lam ¢ ™ ﬂ:”’ p"ﬁhy T receipts has ever-octurred to me. ! ;
ipts > Bolnb.’ © Y that thig o+ dated the 20tk April }887 ¥ of the Bombay Chamber of Commerce puts _iorwm‘d, and do not anticipate any difficulties likely
8ges cou]:ihou]d not be Mh" of | ‘ ris . 1 - ; : to accrue to Railway Administration by giving-effect to the suggestions.
be Placed g, 10th " I* Benerally jn favor of the proposals set 4 ot . i
urMA STATE Ratnway,

vered on : ¥ o
"”""by m".::::;‘:r Inat. hey can see no reason why PP

® print o‘:.G ! Z’h@o\wume t : . | :}f
ot of India to ity Law officers, and the 7
overnment Solicitor and tle Advocat§=SEEs

From the Mm:a.(‘/er, dated the 1Tth June 1887.

No. 9.] The matter was discussed at an official meeting held at this office on Monday the
13th instant, when the Examiner of Railway ‘Agcc.)unts pointed out that the following endorse-
ment appeéars on Goods Receipt Form No. 8. N. 86 1 — :

«This receipt must be produced by the consignee, or the goods will not be delivered ; if he
does not himself attend, he must endorse a request for delivery to the person t¢ whom he wishes
it made. Tf thie consignment or this railway Teceipt is sold one or more {imes, the endorsement
must be a distinct order to deliver to a certain PeTson or fym, and this order must be on a cne- 7 )
anna stamp. If more than one order appear on the face hereof, each order must bear a stamp.” 3

It was therefore resolved that in reply to the reference, it be pointed out that the above- N
quoted rule, which is issued under the authority oPthe* Government, evidentl conktitutes the A
document concerned a negotiable instrument, and that, ag far as State Railways are concerned,

no legislative action appears necessary.
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India . L ® question, i e
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OVernmens g 1. CFilion ufnthe .
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W olicity Q. ;
- of ‘Thment op ‘:"( L) 'l\og,"ﬁ“mu? '&m’ ing papers and on which the Gove
fop S'iation iy IR the T o0 M8 apgr e Advocute-General are, as it sppesr®
o1 E008 entrygqu st MW to igeoviativg Jf 1044100 of the Bombay Chamber of Commete
of..!.dilg; (;)i :I::‘& Il‘d:z?“ ' .P;ﬂmu;::i .l.)‘d[l{: out l’ lllﬂi.:l'-;n‘ c:w for the
Phess! and (3) ghe oot Y Proeg: 10 Y Railway Administrations to
ot Surationy e T Wil e Blubjcctions suaros . ey on the st
‘“not:ﬁ ba »llngulntion Bntitake ta.the i

the  Seey l""” that : : :
WY of the letter M’mﬁn the aseumption that, as the law of Tndia 8%

Eastery BENGAL STaTE Rarnway. i

owners or principal proprietors of railways.

ho"“ :
_ er, th  Instruments ; ¢
B ), the Hop bay ( ooruments ; and as o this, i to the U
U el el Sl e O el e | P e aayr it D 2h T 1657,
3 £ T 2 ‘Pﬂlonﬁw eTationg yep : el Wncnnm'nu out & conclusive _onse. _ : ' No.10.] The legal aspect of the question appears to have been fully dealt with by Mesers.
;} N ] ‘““'lln_m th?!"“ to be 'bey u,.n . iu this view, the questions, s 4 Craigie,.‘Ly.nch and Owen, Solicitors to.the Bombay Chamber of Gommerce, and these gentlemen,
A 5 - mh“-' Se :’?. g 1y Chamber and their Solicitors in su of th€* after setting forth arguments in favor of the prqposal, state— : .
. , 2 H"‘Wlblgth A s - MO reusons oconr to the Gouv'uummt jeitor {® « This object could, we submit, be effected by an amendment of the Indian Contract
' dw 8“" ’noh..nd Owen's letter) mind the J ." % Act or of the Bills of Lading Act (IX of 1856), or by Passing a Railway or Inland Carriers &
. o . o O Receipt Act.” X 5
: 3 No. g Opini, will please advise ions stated sbo¥® = 1 have referred to this, as I consider from 2 railway point of view that, in the event of
?h‘mber g} lee ter ﬁ'olnm “ "'.Q e M o T . the Leg?e‘{zt.;ieerf;evoring the proposal, the manier in Wh}ivellm) :he object is effected is of some .
g . C‘(?:l € and nir: eree, T 41 - C. Pawl, ddeocate-General,  * I . importance. In my opinion the latter alternative 18 the best, \ " :
par wig e m‘) Foceipty gr < !eem?"gia. Lyneh ang . | Bor T do not follow the Advocate-Generel where he seems to imply that if railway receipts are
I With bijjg o ade g4 i M ely enunci Owen to the Secretary of the put on a par with bills of lading, an additional 1egal responsibility will fall on” Governmént as
It seems to me that the responsibility of therailway =,

as & carrier should not extend beyond the delivery of the goods to the consignee or endorsee, as
the case may be. In this connection, I may remar that the right of stoppage in ansitu is very
rarely exercised, and there appears no valid reason Why railway receipts should differ from bills
: of lading in this respect. LIy

. Tirmoor STATE Ramway.
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From the Manager, dattd the 15tk June 1887. - -

his 88 far as the railways are concerned, assuming
tects railways from loss or undue responsibility.
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2 No.11.] I see nosmaterial objection tot
* {hat the projected legislation to effect this pro
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The endorsement to'a consignee, for instance, which’ woild give him right of :
o sapoeninin 10 T e o g o e et
’

though we may sti
of goods.
Railways and those who have to deal with ordinary bills of lading uséd in shipping.

It is to be noted that the correspondence received with
, your letter under repl sh
the Supporters so far of the proposal are thuse who would be buyers or consignaés';g go:c;:s tgbﬁg
: I 1t would be well to take the views of sellers on th
mhz;tter._ It vggu_ld possibly be found that they were not g0 favorable to the proposal, an?l thn:
the anticipated increase of trade among the smdller firms at ports, which it is urged or implied

dealt with under these negotiable receipts,

as likely to follow on the realisation of thi ! : 1
s i : f this propodhl, would not be fulfilled unless’the operation
is p;otected byul%rgatgr sefum.y to the comsignor at the staticn of consignment. In Exw case
consignors wo esire, 1 think, that railway receipts are not made generally negotiable, but

only when endorsed, or, better still, when y ! Ay
oo negotiable receipts’. , granted and executed on a separate form inte nded for

Nor1r-Westgry STATE RATLWAY.
From the Ezaminer of Aecounts, dated the 9th June 1887.

No. 12.] The proposals are apparently that the railway receipts should be made in law an

'ix;s{:)x;u_n_nent of the same nature as a bill of lading, the most valuable features of which are stated

(1) that it is neggtiable and transferyble b 1 . iv Xhob
1 y endorsement and delivery or by fransmission ;
(2) that endorsement and delivery or transmission of the bill of )l(ndiné transfers the

property m the goods to the endorsee (in tle absence of a ¢ & .
endorser and endorsee) ; (in the abse a contrary intention on the part of the

(3) that itnay be endorsed either speciully or in blank ;

(4) that the holder of a bill of ladine may by negotiati " ;
same to a bond fide transferee defeat the "Omllzor’l: Z-igi}x’t_t(og:t(t; t::%’,; )Ilﬁ;):.smg, v trnnsfernnlg the

The bill of lading is also seemingly, wi : 4 .
: : with certain reservations as : TR
evidence of the receipt of the goads as ag‘&inst the carrier ions as to fraud, &e., conclusive

The State Railway form of receipt vovids :
ovfisignee, furthier pEovides iy pt, alter providing that.it must be produced Ly the
& 1f the consignment or this railway s i 2
W16 DOTSIE R way receipt is sold one or more times the endorsement
must be & distinet written order to deliver to g certain person or firm, and this order must be on
n one-anna stamp. I1f more than one order appear vn the face hereof, each order must bear

stamg.’ ,
7 phis would seem fo indicate an intention to recognise the receipt as a tiab
' i : : - le document
and instrament showing titlé' to the goods 5 aposed legi sty e
and logalise its position in thiots roatiitat and the propose leslatlon would apparently define
1 am not quite clear as to the position the Railway would occupy in the case of —
(1) An endorsement in blank. .

(2) The bona fides of a transfer hejne questioned, and . Foam
quence to exércise a yight, of stoppage i tnilx,ifitﬁiles ioned, and the consignor seeking in conse-

But T am inclined to think that, so § A i i i
\ : i ar as-the railway 1s concerned, the receipt should
be. ;pecnllfy (fnidorsed, t;.pd that its prodyctjon duly endorsed should be accepted aspsufﬁcient
evi e:\ice of title uqd dﬁ ivery ma_dt-a .thereu n, except in case of an interdict from a court.
e reqlgi’rzrzllf;zﬁef:? :h: :zi'):::g)llhty of t%(:, pailway is, I think, to be deprecated, and probably
lia.bilivt‘{ ey € community might be sufficiently met without adding to the
ith reference to the remarks of t b i 1l :
desirable to have a distinction between ?fenfﬁfe‘ils (azililgnéof)lc‘ls fre(;:il;)]t?.erce, s vt o
oy Thle tg;?lpo:ali have been made in the jpterest of. the export trade, but there is also a large
vlvloullga endo ! 1:3 coniidered, and T 'am ypaware whether the proposed charges are suck as
i {x;mt(!ile %, hemse ves to the large hody of native merchants who chiefly carry on the
al trade of the country. Steps miﬁht perhaps be dtaken to ascertain.this. . If necessary,
y 3 or the export, an the other for the internal trade, to be
:se:li ab ﬁiletop&on ;)f the consignors; by¢, except ;.lpOll very strong groynds; it would seem
ndesirable to have forms of different lega] pature for the same railway purpose.

From the Traffic Superintendent, pynjab Section, dated-the 1Tth June 1887.

No. 13.] Tt would, I think, be expedi 2 e : :
the lofhl ecponsibility of a Railvay R s e i S
he Advocate-Greneral implies that this -increased responsibility -will be incurred only in

" gases where unpaid vendors can legally exercise this right of stoppage ih tataition.

N .

e et s B A S A
A ot it
i

11 have to hold consignors res ible f i
pousible for fraudulent or mistake inti
Due account should also be taken of the difference between the stntiZn stez:lﬁdgsc ;.Téi:;

e

B e o i A AN P IR P

MMMJ\M

i

~~~~~ sy 90t Novemper 1890, No. 1848 R., PusLic WORKS. 9
- St SN DS bt e o

i

.

The clauses of the Contract Act which affect the case are—
99. “ A seller who has parted with the possession of goods and has not received the whole
price may, if the buyer becomes insolvent, stop the goods while in transit to the buyer.”

101. « The seller’s right of stoppage does not, except in the case heveinafter mentic_med,
cease on the buyer re-selling the goods while in transit and receiving the price, but continues
until the goods have to be delivered to the second buyer, or to some person on his behalf.”

102. * The right of stoppage ceases if the buyer, having obtained a bill of lading, assigns

it, while the goods are in trapsit, to a second buyer who is acting in good faith, and who gives
valuable consideration for them.” 5
To take the cases given in the Contract Act: A sells and consigns certain goods to B, and

sends him the bill of lading. A being still unpaid, B becomes insolvent and assigns the bill of
lading for cash to €3 C either k

ws or does not know that B is insolvent. In the former case
the transaction is not in good faith, and A can stop the goods in transit. In the latter case the
transaction is in good faith, and 4 cannot stop the goods i transit.

But the Railway Administration is not in & position to know whether the transaction
between B and O isin good faith, and, in the absence of such knowledge, must of necessity be
placed in a dilemma if A orders the goods to be gtopped in transit.
1f the Railway does not act on A’s iustructions and allows the goods to be delivered to C,
and it subsequently turns out that the transaction between B and C was not in good faith, it
becomes liable to 4 for the value of the goods. If, on_the other hand, the Railway stops deli-
very of the goods, and it turns out-thnt the transaction between B and O was conducted in good
faith by C, then C can sue the Railway for loss of market, j

If my interpretation 18 correct, there 1s no question that Railway Administrations will incur
a very serious responsibility ; and the question i8, Whether the facilities given to merchants
would be likely to increase trade to an extent which would compensate railways for the increased

- risk incurred.

On the whole, I am doubtfully disposed to believe that the prospect of extending trade is
worth the risk, and to recommend that we declare 1 favor of the proposed legislation.

From the Manager, Punjab Section, dated the 28th June 1887.

No 14':‘ Beforo we are called upon to express a defivite opinion, some explanation is
required of the extent to which our responsibility would be inereased by the proposed legislation.

The wording on the form of receipt in use on State Railways would appear to imply that
we already consider the receipt as a document showing title to the goods by the person to whom
it has been last duly transferred by endorsement. cannot, however, say ander what responsi-
bilities the Railway actually labors in the case of an endorsement in blzmk or in the event of
the bona fides of a transfer being disputed by the consignor, and his instructions received to stop
delivery. The responsibility would® seem to depend upon whether the transfer was made in
good faith between the parties concerned ; but how the Railway is to ascertain this before it

. may be too late is in no way indicated.

If the proposed legislation will remove this difficulty, or at all events place us in no worse &
osition than we are now, 1 would willingly advocate the acceptance of the assimilation: of bills
of lading and railway receipts which the mercantile community appear to desire ; but the
opinion of the Honorable the Advocate-General distinetly indicates inoreased responsibility in
certain cases, and we ought to know what the extent of this responsibility is likely to be.

From the Traffic Superintendent, Sind Section, dated the 14th June 1887.

No. 15.] There can be no doubt that to place railway receipts on the same footing as bills
of lading will be an immense convenience to merchants and bankers.

At the same time it is equally certain that the responsibility of the railway carrier will be
largely increased, especially so if the consignee 18 allowed to retain his right to stop goods
while in transit, and while the present practice of delivering goods on indemnity bonds remains
in force. These considerations, however, cannot _be allowed to outweigh the great conve-
nience that would be afforded to traders, and I think it would be well if railway receipts were
rendered negotiable documents.

From the Manager, Sind Section, dated the 1st July 1887.

No. 16.] I concur in the general opinion that a railway receipt should be a negotiable
document. But as this will virtually prohibit dghvery without production of the recéipt, it may
possibly be advisable to restrict its application either to—

(1) certain trading loecalities ; g
(2) to consignments of certain value or quantlty >
~ (3) to certain classes of goods, and allow 8ll other traffic to be conducted on ordinary
_prm‘ci{\les. A form of indemnity bond will also be necessary to meet cases of lost negotiable
receipts.

3
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_ The endorgement to & consignee, for instance, which' wonld give him ri i
~ goods, should at the same time involve responsibulity to the miﬁ:a y for fgggtdanﬁrzgazty in the
though we may still have to hold consignors responsible for fraudulent or mistaken do‘sz 1S 3 g ' *
of goods. Due account should also be taken of the difference between the station staff on ilpd;gﬁ '
Railways and those who have to deal with ordinary bills of lading used in sm}gpih pe nd

It is to be noted that the correspondence received with your letter under rep'[,; shows that
the B“PPO’“’“’ go far of the p}'OPOSal are these who would be {uyers or econsignees of goods to be
dealt with under these negotiable receipts. It would be well to take the views of sellers on the
matter. 1t would possibly be found that they were not go favorable to the proposal,  and that
f,ha_antlcxpated increase of trade among the smadller firms at ports, which it is urged or implied
g likely to follow on the realisation of this propodal, would not be fulfilled unless'the operation
18 prptected by greater securily to the consignor at the staticn of congignment. In any case
consignors would desire, 1 think, that railway receipts are not made generally negotiable, but

only when endorsed, or, better still, when d exe . Y o
sudh megotiable receipts’. ) granted an executed on a separ ate form intended for

Nor1r-Westgry STaTE RATLWAY.
From the Ezaminer of Aecounts, a’qlml the 9th June 1887.

No. 12.] The proposals are apparent] ' = - ;
“tag ‘ y that the railway receipts should be made in law an
:gs{:gfent of the same nature as a bill of lading, the most  uable foatures of which are stated

(1)-that it is neggtiable and transferable by endor.sement and deliver, e
: x y endor y or by fransmission ;
prop ertgg nﬂtlﬁ:; ;gggffgnfff: e‘;?dd)r‘:“h‘('?l‘y or fransmission of the bill of lading transfers the
5, orsee (in bsence of A :
endorser and endorsee) ; t the absence of a contrary intention on the part of the
(3) that itnay be endorsed either speciully or in blank ;
(4) that the holder of a bill of ladip 2 U t', ) . P
same to a bond fide transferee defeat the Vengof’]: Z‘ig]vlt,t(ogst;; ::{,;,I;'Illngsmg , or transferring the

The bill of lading is also seemingly, with certain reservati ) Lo
evidence of the receipt of the goods as ﬂg’ain;t. Bogirulh vations as to fraud, &e., conclusive

The State Railway form of receipt ovidi hat
cofisignee, furthier provides that— pt, alter providing that.it must be produced Ly the

% If the consignment or this railway peceipt is sold ove or A

e ks : X more times, the endorsement

must be & distinct written order to deliver to a cI;rta.in person or firm, and this orderx;mf\:te&e:n
= Otlzl::;lan’!’m stamp. 1f more than one order appear yn the face hereof, each order must bear
as E v :
\ This would seem to indicate an intention to recognise th . s
: , B S gnise the receipt as a negotiable document
and ipstrament showing titlé' to the goods sod legislati
and legalise its position in these respects, , and the proposed legislation would apparently define

1 am not quite clear as to the position the Railway would oceupy in the case of —

(1) An endorsement in blank.

(2) The bona fides of a transfer heine questioned, and tl . et %
quence to exércise a right of stoppage i t':’xgﬂgtws ioned, and the consignor secking in conse

% But I am inclined to think that, so for as-the railway is concerned, the receipt ghould
e specially gudorsed, aI;_nd that its produetjon duly endorsed should be accepted as-sufficient
evidence of title and delivery made therenpon, except in case of an interdict from a court.

ol réqxgr ::;;ﬁe .;;1 ?ﬁ: gzm:}illlty of the pailway is, I think, to be deprecated, and probably

l e c . & - . . -
e ey ommunity might be sufficiently met without adding to the
ith reference to the remarks of th Chamber of C i I

desirable to have a distinction between t}feg:nfﬁi angm o‘:i: req:il;::.erce’ iy

5 Tﬁe t;;;c()lposalz{) have been made in the jnterest of. tie export trade, but there is also a large
,:1 quE e mtio he considered, and I am ypaware whether the proposed charges are such as

v (:,e fot:llge fthemselves to the large hody of native merchants who chiefly carry on the
| 11111 rnal IS: ﬁ ot the country. Steps might perhaps be taken to ascertain.this. . If necessary,

L, sgae n;x%h efwo sefts of forms—one forahe export, and the other for the internal trade, to be

# & i etophmn ;) the consignors; hut, except upon very strong grounds; it would seem

andesirable to have forms of different lega] pature for the same railway purpose.

From the Traffic Superintendent, punjab Section, dated:the 17th June 1887.

No. 13.] It would, I think, be ex i . btain a full explanati .
the le h1 responsibility of a Bail’yay d,,:f,'l‘iitﬁﬁon is inoreaszdP e e

: 1? Advoca!;e—General implies that this \-inoreased responsibility swill be incurred only i
 pases where unpaid vendors can logally exereise this right of stoppage in transition, ekt
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The clauses of the Contract Act which affect the case are—
99- oL A Seller Who haS Pﬂmd “ith the pOBseSBiOD Of goods and has not received the whole
price may, if the buyer becomes insolvent, stop the goods while in transit to the buyer.”

101. « The seller’s right of stoppage does not, except in the case hereinafter mentioned,
cease on the buyer re-selling the goods while in transit and receiving the price, but continues
until the goods have to be dolivered to the second buyer, or to some person on his behalf.”

102. “ The right of stoppage ceases if the buyer, having obtained a bill of lading, assigns

it, while the goods are in trapsit, to & second buyer who is acting in good faith, and who gives

+

valuable consideration for them.”

To take the cases given in the Contract Act: A sells and consigns certain goods to B, and
sends him the bill of lading. 4 being still unpaid, B becomes insolvent and assigns the bill of
lading for cash to € C either kngws or does not know that B is insolvent. In the former case
the transaction is not in good faith, and A can stop the goods in transit. In the latter case the
transaction is in good faith, and 4 camnot stop Fhe goods i transit.

But the Railway Administration is not in & position to know whether the transaction
between B and O is in good faith, and, in the absence of such knowledge, must of necessity be

laced in a dilemma if 4 orders the goods to be §T»0PPed in fransit.

1f the Railway does not act on A’s iustructions and allows the goods to be delivered to C,
and it subsequently turns out that the transaction between B and C was not in good faith, it
becomes liable to 4 for the value of the goods. If, on_the other hand, the Railway stops deli-
very of the goods, and it turns out_that the transaction between B and C was conducted in good
faith by O, then C can su® the Railway for loss of market, ;

If my interpretation is correct, there is no question that Railway Administrations will incur
a_very serious responsibility ; and the question 18, whether the facilities given to merchants
would be likely to increase trade to an extent which Would compensate railways for the increased

- risk incurred.

On the whole, 1 am doubtfully disposed to believe that the prospect of extending trade is
worth the risk, and to recommend that we declare in fayor of the proposed Jegislation.

From the Manager, Punjab Section, dated the 28th June 1887.

No 14.] Before weare called upon to express a definite opinion, some explanation is
required of the extent to which our responsibility would be increased by the proposed legislation.

The wording on the form of receipt in use on _State Railways would appear to imply that
we already consider the receipt as a document showing title to the goods by the person to whom
it has been last duly transferred by endorsement. 1 eanmot, however, say under what responsi-
bilities the Railway actually labors in the case of an endorsement in blank or in the event of
the bona fides of a transfer being disputed by the consignor, and his instructions received to stop
delivery. The responsibility would® seem to depend upon whether the transfer was made i

good faith between the parties concerned ; but how the Railway is to ascertain this before it

. may be too late is in no way indicated.

If the proposed legislation will remove this difficulty, or at all events place us in no Worse &
position than we are now, T would willingly advocate the acceptance of the assimilation: of bills
of lading and railway receipts which the mercantile community appear to desire ; but the
opinion of the Honorable the Advocate-General distinetly indicates increased responsibility in
certain cases, and we ought to know what the extent of this responsibility is likely to be.

From the Traffic Superintendent, Sind Section, dated the 14th June 1887.

No. 15.] There can be no doubt that to place railway receipts on the same footing as bills
of lading will be an immense convenience to merchants and bankers.

At the same time it is equally certain that the responsibility of the railway carrier will be
largely increased, especially s0 if the consignee 18 allowed to retain his right to stop goods
while in transit, and while the present practice of dehvering goods on indemnity bonds remains
in force. These considerations, however, cannot .be allowed to outweigh the great conve-
nience that would be afforded to traders, and I think it would be well if railway receipts were
rendered negotiable documents.

From the Manager, Sind Section, dated the 1st July 1687,

No. 16.] I concur in the general opinion that & railway receipt should be a negotiable
document. But as this will virtually prohibit delivery without production of the receipt, it may
possibly be advisable to restrict its application either to—

(1) certain trading loealities ; Y.
(2) to consignments of certain value or qu&ntlty s
~ (8) fo certain classes of goods, and allow 81l other traffic to be conducted on ordinary
.pnn'cxzwles. A form of indemnity bond will also be Necessary to meet cases of lost negotiable
receipts.

3
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“mfll;er;,vf: &l:om of ;:t:'!lll consignments for short distances, the freight on which will
Sl Th hausote af 4 rl;ilwa € ond filling in the numerous, forms which now complicate

I Sk Mt aoasaidration the a{i’ and I would venture to suggest, while the alteration of the
fur railways ‘o book e oonm,““blhty of still further altering the law and making it legal
receipt, or invoice, the fact of theift;:nt:;t? at owner’s risk without either a oonsignment note,
being considered conclusive evidence of Nlol:ai;trz?’:il:iitﬁ nnd_ of a signature on a delivery book

East Inpian Ranway.

From the 4 '
om the Agent to the Board of Directors, dated the 10th September 1887.

No.17.] M inion i 4
inoonv:nieno]e to {h:w;lﬁﬁ:n:ﬁﬁdu:t fubel l{oreman); qhagge i: o .:)sw o oon;ifd;red i ttl?e llnil";pgu“"ed
e : y rtained and® established. rom the crrouni-
stance of railway goods receipts not Possessing the legal status of bti‘llslzf tiading the inconvenience

d . i
tgot:ﬁd%:horujp be] f:t)m 3} oZ;tb:h:o?:dmhle‘ ’I am of opinion that Railway Admi{listrnt‘llol::
would entail. Correspoudence is endx;ned risk and responsibility which a change 11 P

Plds

No. 18.] I am desired to hand
and Williams, the Company’s Solicit::s”:on the enclosed copy of a report frg:“ll %ﬁ:ﬁwfﬂly
disoussed from & legal point of view, which the question of the propo 8

For the rest, you are aware h ) ¢ the utmost
facilities to traders using the East 1:(;’1 anxious the Board have always be:en
in connection therewith. an Railway ( ompany’s system OF o

1t appears, however, to the B y osted by the Bombay an
ot Chimsbne o Commere, i1 et it et DAL S
responsibilities upon the Xast Indian Rajlygy Company, and the therefore feel their mg lh{
to arrive atgl:.lny judgm&nt upon the question until they are able oleazly to understand wha
course of legislation the Government of [y q; iy el f h .

Should the Government, therefore, degilaawtg proﬁeeg"to any legislative e_nao:::le?g tt:k :Ittﬁ;
the present status or force of the existing y,;jway receipt for oods, gou arﬁ @ﬂ:(‘:nsi derafion (in
earliest opportunity of apprising the thereof, and {o forwar for tb eir ot tho
conjunction with their legal advisers) the fyll terms of anym to 'fl in it
Legislative Couneil. You will further g, the same time. most urgeu ty rnpsmaf3 i & ﬁ
Government of India the Board’s request that they may have ample txgneEo (twl g Ry'l ¢
legislation on a matter which appears tq them of vital jmportance to the Hast Indian Lallway

Company before its final adoption.

From Messrs. Freshfields and Williqus (the report mentioned in the foregoing letler).

No. 19.] We collect from the correspondence and papers that, as a matter of practice, the

- “Railway Company already tregt, the railway geoaipta $0 & certain extent as, bills of

11';‘3813 glnglnandeliver 31’19 gool()is at their ﬁeat?,’:;'tt;on to any .endorsee of the receipt appearing thereon
lading, e’ Coh goods. ~This praotios, it ig olear, is earried o0 at the Tompany S ovi Tk

The question- then arises, what effect would the proposed legal assimilation of railway

At T pills of 1 ading have on the Liability and responsibility of the Company in the

am%ee oi g;oﬁz-re observe that it is not quite clear in what way the promoters of legislation
o ke the new law obligatory on the Railway Companies, :

propge: oot the system of railway Teceipts adopted by the Company is an entirely voluntary

gement. he Indian Contract Act, the sole duty of the Rai i

d that, under the Indis ! , the sole duty of the Railway Com
V\"eer?gi?t;:ﬁver goods to the original consignees, and that the Company is nﬁt bou%?lgg
as oar:"lml bk ipts at all, mor to recognise or act upon endorsements, and consequently the
gztgpmy o Ideeepam +t from or modify their present practice in any particular case when it may
: rudent to do 80 ; ; '
oolllfv:lxll;e{l:wozvle’re altered so as to place railway receipts on the same footing as bills of lading,
1 statutory form of bill of lading were prescnbed and made obligatory on the Companies,
:;ey a; o become liable for tgxe proper delivery of the goods to the party entitled under the
. endorsee or otherwise.

bill, Xl:eihil; ::eqlllxence of this, the Railway Company would have to take into consideration
As & o0 trrogular and forged endorsements, and in the event of goods being delivered
qnest:?) - ianocent holder for value when a preylous endorsee’s signature had been forged, the
azﬁpany e liable to the right holder whose signature was forged for the goods so
delivered. .

to gran s
hat of other Companies

T I (]

'

e
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/°  Inaddition to this, further inconvenience-would arise in connection with the exercise by an

~ unpaid consignor of his right of stoppage in transitu.

At present, when a consignor and consignee stand in the relation of unpaid seller and buyer
and before the delivery of the goods the consignor finds out that the consignee is insolvent the
former has a right to stop the delivery of the goods to the consignee ; but, in the case of a bill
of lading, the consignor cannot stop the goods in transitu if the consignée has parted with the bill
of lading and it is has passed into the hands of a boud fide holder for valuable consideration

_ It follows that if railway receipts were turned into bills of lading, questions of the good
faith, &c., of the holder would have to be considered when an unpaid’comi nor attem tgd to
stop %aods m transitu. . d

' hether or not, in the interests of trade, it‘ would be advisable for the Government of
India to impose upon Railway Companies the additional risk and responsibility which we have
pointed out, it is not for us to express an opinion; but in our opinion the rz) osal is at least
open to the eriticisms and objections passed upon it and urged against if inp the letters of
Mr. Macpherson and Messrs. Morgan, and we think that, as pointed out by Mr. Macpherson, if
any alteration of the law takes place in the direction now eontem Iutedy it is.esseult)iul thai’: it
should only apply to consignments above & certain fixed weight or v&l;ue “oblierwish & Wills Reld
would be opened for petty frauds on the Railway Companies, and-we th;nk that some provision
izr prote(}-)ting Railway Companies ag%%’nst fo;ge‘z egdorsement should, as snggested b)l? Messrs
organ, be introduced into the Bill. e prefer to defer oivi 4 i ini 1
we sge the exact terms of the proposed legisll)ation. giving hny mfe cepARERpLr Bt

Grear Inoiax PENINSULA Rarnway

From the Board of Directors to the Agent, dateq the 11th November 1887

No. 20.] The object which the Chambers have in view ; : ;
facilities to traders in the conduect of their business, and, Vilszsxsf;;nie{tstgg tgebeot;(;iﬁllge;: u;t'her
that object, the Board recognise that the proposal is of a character doservijr’l tﬁeir su orst m;:
is not necessary for the Board to go at present into details as to the xfa,nm-r in I;!Ir)hicil the
arrangement suggested might affect the Railway Companies a5 carriers, but it must be remembered
that there are in that respect circumstances which could not be overlooked fn any- proposed
logislation. sth i tion, and with the underst e
at wi g reservation, and with the understandj 2Es

of the proposed legislation fo affect unduly PBSPODSibiH(}lil;sg gcm;rtats;lsltng.tt::c[ﬁizmpltoétigeb{%?fzgs
Companies as carriers, the Board-will be ready to give their best consideration gt'a.nd assistance t.z
any Bill which may be introduced into the Legislative Council on the subject, and which th
assume will be proceeded with in the Council in & way to afford the Raillwa., Compani tﬁy
fullest time for considering it and representing their views in the matter y et 51

Bomsay, Baropa aND CENTRAL Inpra RarnLway

From the Agent to the Board of Directors, dated the 6th January 1888.

No. 21.] The change which the Bombay Cham}, e : :
confers certain advantages upon the mercantile commux?i‘tizfs Sfo tx;ll:er::tsag;'%cxat:t;st_one WIgc}é
does not appear, from the opinion expressed by the Solicitorg to the BomIi)a. Chamg)e'r of (1301!’ 0l
that the interests of the inland traders, or that the increased risks m{d res onsibi]it?mm?'c%
would be entailed upon Railway Administrations by the ntroduckion fthp éeshw "
ha.vereen dealt with in connection with the su'b;ie(ﬁ;ii e A A

t is pointed out in the correspondence that difficulties i ise wi :
to the stoppage of goods in transitpin the case of the loss ofwx(-:ﬁ?val,) . :;]((}g%yt';o a.x('ixse ":ﬁth resgeot
the lien that gilway Administrations now have upon the goods ofy a congi w5 Kl h ks
insolvent, as well as in ‘connexion with forged endorsements on raﬂwagnee o 1? an}) h?om‘3
.vnt.hout, the production of railway receipts would 1nVolve the Railway in iﬂ reoe;g i k ' riery
insist on the production of railway receipt would, often delay delive{' andoggagl f{ls s’sttm e
accommodation. This would specially affect the short distance traffic ysuoh as o ;,lp trath
from Gu_zemt and Kathiawar, which often arrives at ombay before th’ ail e s
the o'orx;lmgnee thrgug}r the ﬁost. b P i 5 g

_ The negotiability of bills of lading is doubtless in - : isti
legislation regarding ‘shipping ma’cters,g while the exten:&xﬂpieftetﬁgiﬁ.ﬁ?ltx w}ﬂ; a&en‘sltmg
receipts ml_gbt necessitate many alterations in 1aW a8 now affectin Railwap??cl’:pte' t:l:.a1 i
I agree with the opinion expressed by the Agent, East Indian Railwa (go y :tt;.n h de mq:l.;
copies of opinions of East Indian Railway officers), that if sufficient neeyeasitp);s h . ef’ Wlh
introduction of the proposed change, or the interests of trade and commerce aze tosbown o te:il
thereby, I would not oppose the introduction of legislation to make railway receipts engg?il:&e
’

rovided that it is accompanied b rot . . 2 ;
fisk aad responsibilities,pum y safeguards to protect Railway Administrations against undue
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From the Board of Directors to the Agent, dated the 11th February 1888.

No. 22.]7 This subject i s .
coiadd). § upxbﬁhmn;ﬁf much importance, and in_the opinion of the Board should
disadvantages to traders and oth Previous enquiry as to the nature and real extent of the
concurrence of the Bengal Chamb:: all‘ by the Bombay Chamber of Commerce, with the
receipts as untransferable and of Commerce, to result from the present status of railwa
saine wiy ss shipping bills of la“d'ln"@hable instruments not carrying a title to properiy in thi
b or e it B G NS Bosssd Yonant i1 15 V51 SEEEHRNE S el anel
sdvisoiele 55 the Jatersts of thait way Oompany to the effect that, if a change in this status is
necessary alteration therein @ and commerce, the Railway Companies should not oppose a
¥66 Bty fe fairly protocted: 2;‘;;%* in any legilation utilofuton el s SHncy Sond,
: p st i and responsibilities, an Treaso:
ably hampered in the prompt conduct of tﬂ?:%::iizss as co;gmon carriers. it 5

BravNacag-Goxpar RATLWAY.

From the Mfmager’ dated the 15th December 1887.

receiig- fzr?nl u'f';zl:{“;atf;ﬁc Stu;:(airmtendent of this Railway reports that no complaints have been
being & legalised docum 3:.’ he“ of any jnconvenience arising from the railway receipt not
riame ugbt ettt :jl in the same genge as the bill of lading is, but at the same time he
e SR TRt d% railway recéipt being placed on the same footing in point of law as the
T ot g Id be a convenlence generglly to the trading community, and in this opinion

4. About this time the Secretary of § i i i i

. 2 f State had under consideration certain claims for com-

E}?nsl?tfi?i Prefengd b{i an officer of the army on account of injuries received, and the question of

the 11;‘3 ties an obligations of railwayg gwned by the State was discussed. The opinions of
e L gal Advisers of the India Office on thig question and on the question of the negotiabilit

of railway receipts were sent to the Goverpment of India for consideration S meir g

the Railway Bill which was thenA undey preparation. The opinion on the latter point was as

follows :—

Note by the Legal Adviser of the Indiq Office on bills of lading, dated the 29th June 1887.

No. 24.] T do not think there is mugh Jegal aspect in this case, though the general consi-
derations which apply to it are important, Flsf I do Ix)::t quite see why the legal reﬁ)onsibﬂity of
the Government .would be increased by the proposed change as suggested by the Advocate-
General, and, if it would be, provision coylq pe made in the proposed legislation for negativing
such responsibility.

The general considerations applying tq he case are as follow :—

The negotiability, &e., of bills of lading was brought about by custom or the law merchant,
they being ancient mercantile documents gpplicable to goods at sea shipped in one bottom,
whéoh, if t:s:}l:li, eg};ﬂd not be cflehverg;it by reason of beingdon the sea. If the hill of lading was
not nego e, the species of pro t s oh i lied would i

ine dﬂysvb?l('lloigfgfri‘;lds{h ‘ Ph ¥ to which it app be locked up, and, in the old
1t may be doubtful whether the existing jaw as to bills of lading would have grown up and
taken root-so as to be recognised with j Ud.]m%llsanction in these daysgof quick voyfgres. Alx’ld at
all events the principle on which the negotigpility of bills of lading is based, viz., that for a long
period the goods, and the captain in charge of them, cannot be communicated with, does not
apply to railway carriage with telegraphic gommunication.

However, in the words'of Mr. Justice Buyller in Lickbarrow v. Mason : * In all mercantile
transactions, one great point to be kept ypiformly in view is to make the ecirculation and
negotiation of property as quick, as easy, ang ps certain as possible,” and if land carriage and
stin durstppeinecs on all-fours, the propoged legislation might be beneficial.

e e e ominis of §

, tow :

- onf b::til"m s kit gt of g apply, all the goods up to thousands of tons go

n railway carriage only part of the goods probably can go by each good i :
would neoessitate a separate receipt for e&ehgload, giving enormofs trg’uble togthe za::i‘:}rl;’-wfhmh
bill of lading 1s an acknowledgment by the captain of having received the goods on boa’rdoi'a
ghip, and it will be a fraud by the captain to sign a bill of lading if he had not received h15
goods on board. And it appears to me thay it would be improper to interfere with a P £
rights, at all events until the goods were in actual transit, ’Smt is, not whilst the igw s
at the railway station to be loaded for transit. For a bill of lading would not y were lyin
on a wharf awaiting shipment. not apply to goods

And instead of one bottom carrying the goods, they w
systems of rails, the officer at the startigg h:oignt wsl’lo gg;e :llﬂad rlt)az:;siﬁilyhha'.ve to pass over several
the Company at the station of delivery. pt having no authority from

90ra Novemser 1890, No. 1848 R., Pusric WoRks. 13

‘On the whole, I think the question requires very careful consideration, and I doubt whether

it can be properly dealt with until a system of through hooking,is established.
I may add that Lord Blackburn, in dealing With this question in his book on the Contract

of Sale, says :— .

« There have been some attempts made to give the same effect to the endorsement of dock
warrants, wharfingers’ receipts, delivery orders, and similar documents as is given to the endorse-
ment of a bill of lading. :

« These documents are gene_arally written contracts by which the holder of the endorsed
document is rendered the person o whom the holder of the goods is to deliver them, and in so
far they greatly resemble bills of Jading ; but they differ from them in this respect, that when
goods are at sea, the purchaser who takes the bill of lading has done all that is possible in order
to take possession of the gocds, as there 18 2 physwal obstacle to his seeking out the master of
the ship and requiring him to attorn to his rights ; but when the goods are on land, there is no
reason why the person who receives & delivery order to dock warrant should not at once lodge it
with the bailee and so take actual or constructive possession of the goods. There is, therefore,
a very sufficient reason why the custom of merchants should make the transferof the bill of
lading equivilent fo an actual delivery of possession, and yet not given such an effect to the
transfer of documents of title to gocds on shore.

5. Tt was then decided on_consideration of these opinions to discuss the question in the
Legislative Council on the Railway Bill, and the Chambers of Commeree were so informed on
the 1st November 1888. The Statement of Objects and Reasons, which was circulated with the
Bill, contained the following remarks on the subject :—

Railicay Bill : Statement of Oljects and Reasons.

No. 25.] Seckons 57, 58 and 59. —'The first of these sections logalises the existing practico
with respect to the disposal of unclaimed property. The second and third of them have been
suggested partly by emBang practice, partly by the case of Eagleton v. the East Indian Railway
Company (8 B. L. R., 581), and partly by the proposal to give railway receipts the same effect
as bills of lading. -~ b ° "

The, proposal to give such an effect to railway . receipts has not been adopted in the Bill
because Railway Administrations are understood to be gyerse to it, and it is not justified by
existing legislation elsewhere. . - ’

6. In discussing the Bill, the Chambers of Commerce of Bengal and Bombay wrote as
follows on this question :— z

Bengal Chamber, dated the 7t} Augus? 1888.

No. 26.] In this connection, however, I am to inyite your attention to my letter of 20th
April 1887, in which this Chamber gave its_adhesion to "the suggestion of the Chamber of
Commerce, Bombay, that railway receipts should be placed on the same footing as bills of lading.
This question appears to the Committee to be one Which might be discussed by such a body as a
Railway Conference with great advautage, and-they would suggest that the papers submitted to
Government by the Bombay Chamber may form one of the subjects to wkich the attention of
the Conference will be invited by Government.

Bombay Chamber, dated the 13th October 1888.

No. 27.] In dealing with the proposal of the Chamber for giving to railway receipts the
status of negotiable instruments carrying & title to property conveyed by railways similar to
that conferved by bills of lading on goods transported by sea, the  Statement of Objects and
Reascns” attached to the Bill says that * the proposal to give such an effect to railway receipts
has not been adopted in the Bill because Railway Administrations are understood to be averse
to it, and it is not justified by existing legi.eslatlo_ll elsewhere.” As to whether, and for what
reasons, the majority of the Ruilway Administrations are averse to the pro osed. change of the
law relating to railway receipts, the Committee 8ré Not in a position to speak, the latest inform- -
ation at their disposal being conveyed in the (_}ovemment of India’s letter to the Chamber, dated
17th May 1887, when it was stated the question ad been submitted to the Secretary of State
for diseussion with the Boards of Directors of the Indian Railways. The representative of the
Groat Indian Peninsula Railway, however, exprésses® himgelf as strongly in favor of the Cham-
ber’s suggestion ; and as the Chambers of Commexce of Bengal and Madras have also supported
it, the Committee would deprecate the omission o1 the provision regarding the altered power of
railway receipts from the Bill until opportunity has been afforded the Chamber of ascertaining
the extent and character of the opposition. That the change is not justified by existing legic-
lation elsewhere is not, in the opinion of the Committee, sufficient ground for rejecting the
amendment of the law in India, as the conditions of railway traffic in this country are admittedly
widely different from those prevailing in England and Continental Kurope. The length cf
time occupied in the transit of a large 1)01‘[10!]'0.f the railway traffic in this country renders some
u}vlans of intermediate finance, as between interior, markets and the sea-board, absolutely essen-
tial to avoid restriction of trade, and it is impossible to imagine a better basis for it than the

4
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mode suggested bv the Cham s
of Inding. . The leygitimate ﬁ:&l':g‘ggmg to railway receipts the same power and effect as bills
safoguarded, while the Tiabiliies of the Foe £ 2" COBLigneo would theroby be cffectuall
Oy by MRl i
ries sho not, the Commi an innovation on th isti i0e i
adoption of what the wgmeﬂﬁtmnny submit, be ullowm'i3 t:’;lt:::::lgin the ::ymo?trl::
7. The Honorable Sir Dinshaw ) tyj::g;:fixll:om::;-needed‘ rellrm,
6

Sir D, :
No.28.] The ChnmberD f]l(;ong’ dated the 27th Novemiber 1889,
of railway receipts as bills . 20mmerce of Bombay wish t id ¢ ekt
-‘Railway_.m in ¥a.vor of mg{ lsid;ng_t. The Great Indian Penin‘;tﬁ:ol‘g;]ﬁ;:o o c'ih ;I - %aeb:tl:ty
any 2smble I?ijﬁon to the sam a8"8 100, T do not think that any Raﬂwti’%ompiﬁy-mn hn::
may be mentioned that an unmpe:
Causes against_an assignee of g ra o Comsignor had filed a suit i
¥ L in th
that the Chief Judge of that Co!:lr:‘%:; .receﬁ:t who lad advanced ;%:g&“zn%%‘;ﬁu‘g es’";:g

¥
102 of the Indian Contract Act ity held that railway receipts are négctishlmdin etios

to the High Court against this 18 understood that R
The %ombay Cgtton T};fdjauigment' at an appeal is intended to be preferred

passed a resolution on this subi Ssociation at their meeting h
rmlw: That, in the opinion of t?lf:t bonft?mu will, T think, be be%terelig Iogu:)}tlg illtti]xeﬁglgff-mber 1889
fo altes ::";;g:;{lgl: glr:ts‘f;t nzfta};el of the weisA;ioozltattxl::& :il:;i ﬁ}"‘"ﬁ“ of advancing monef,ﬁn

S o i H pears impossi
to signify its approval of the action (), S(lr0duce from the NorthfWe:: G:h;tzfsociaﬁlonx; deairo:
ment to legislate for the purpose of & Chamber of Commerce has taken in requesting Govern-
a title to property similar to bills of ladip railway receipts negotiable instruments, carrying
repm%el?ml:on t}‘:i %Ovemment [lgpaes °f8£hanghthalt>e the Secretary be requested to prepare a
3 e law which at present exi e Chamber’s pr 18.”

this great country. Onpthe iaif;f;srggmtgs as & sourcel:)fo };'Z?tr:int on the thriving trade of
on his goods as he can do on a hill of ] Ptin its present form, a trader cannot get an advance
remai;z; ll;lmked up until he is able to sell thf' and consequently the money invested in the

; my experience .
negotiable, as mpge&ented a}? aﬂ? er%hant, Tam of opinion that if the railway receipt be made
facility to the trade, but they;amz wi(l){nl)bq?y Chamber of Commerce, not only tyimre wI:u be great
be negotiable, the merchant will, be mych developed and increased ; for if the receipt will
circulation of his money, he w‘;lll be aﬁlb v to obtain advances on his goods, and thus, Ify free
purchase of other goods. This will © 10 invest the money received by him as advances in the
also will thereby derive great benefit, 8reatly inorease the traffic, and the Railway Companies

. 8. Meanwhile the questi ' .
in the summer of lm?:vith?ix: :deshi':n“ml bmitted to a Railway Conference which sat at Simla

was as follows : in Resolution No. 110 of the Conference, which

Railway Conference - s
No. 20.] Pro gy ¢ Meeting of 24th September 1888.
AR, ded by Mr. Hanna.

That, with 8eoop
receipts on ‘t'.nhe s::fazl?:oefmt; ?:bli’ﬂposal of the Bomybay Chamber of Commerce to place railway
would increase the r nsibility gff ladlnanill the Conference is of opinion that as such a course

advantage, the proposed legislatior is v;gy Administrations without any corresponding

 The Committee divided :— *dvisable.
Ayes—4AT votes. 4 Noes—10 voles.
W. 8. Betts (South Indian Rail ian Peninsula
G. F. O. Boughey (Bongal Rathwes) 5 T0ks. |« H, Qonder (Great Xfian U3, 6 wotes
N. wsat} ) L. Carter (East Indian Rail. ” w. B. Qﬁght (Indian Midland S

L. Oonway-G.(;;don (State ‘B';ilw?:,')'g ek Railway) ... - :

R. Gardiner  (Bha -Gondals - * >
Junagarh-Porbandar Railway) .., 3 '

F. B. Hanna (Madras Railway) .. 4

A. Izat (Bengal and North-Western ~ ’
and hil d-Kumaun Rail-

b -3

e e

ways) .. e

J. Lightfoot (North-Western Rail. " i
WBY) - ees it e

% 0’5 han (Bombay, Barodaand
Central India Railway) ... Swi T '

> »
[ Messrs, Constable (Bengal-Nagpur Railway)
not vote.] E

.nd Oraik (Southern Mabratta Railway) did

SO, S
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Proposal agreed to.

9. When moving on the 25th October 1
Honorable Mr. Scoble stated why the propos
followed by the Honorable Sir Charles Elliott:

888 for leave to introduce the Railway Bill, the
al had not been embodied in the Bill, and was

Raileay Bill : Mr. Seoble’s remarks in Council, 25th October 1888.

in connection With this question of responsibility, to refer to
e effect as bills of lading. This proposal has not beén
d upon an entirely different footing. The principle .
upon which the negotiability of bills of lading is based, namely, that for a long period the
goods, and the captain in charge of them, cannot bg communicated with, does not apply to
railway carriage with telegraphic commgmcs.txon. ¥ Indeed, it may be doubted whether in these
days of quick voyages the law as to bills of lading ;:’Ollld ever have come into force. 1f the
law were altered so as to place railway receipts on t'de same footing as bills of lading, and a
statutory form of delivery order were pregcnbed under which Railway Administrations were
subjected to the" same respousibilities as shipowners, theS’_ would become liable for the proper
delivery of the goods to the party entitled under the dorder, whether as endorsee or otherwise.
As a consequence cf this, the Railway Company would have to take into consideration questions
as to irregular and forged endorsements, and, In th? event of goods being delivered even to an
innocent holder for value when a previous Pndomee 8 Signature had been forged, the company
would be liable to the right holder whose signature Was forged for the goods so delivered. In
addition to this, further inconvenience would arise 10 COnection with the exercise by an unpmd
consignor of his right of stoppage in transitu. At present, when a consignor and consignee
stand in the relation of unpaid seller and buyer, and before the delivery of the goods the
consignor finds out that the consignee 15 insolvent, the former has a right to stop the delivery
of the goods to the consignee ; but, in the case of & bill of lading, the consignor cannot stop the
oods in transitu if the consignee has parted w1_th th_e bill of lading, and it has passed into
the hands of a bond fide holder for valuahle consideration, Tt follows that if railway receipts
were turned into bills of lading, questions of the good faith and so forth of the holder would
have to be considered when an unpaid consignor attempted to stop goods in transilu.
These are among the inconveniences which .would' result fyom the adoption of the pro osal,
and the Government of India bas not deemed it a:dVlsable to impose this additional risk and
responsibility on the railways in the absence of similar legislation of the subject in England.

No. 30.] It may be convenient,
a proposal to give railway receipts the sam
adopted. The two classes of documents stan

8ir C. Elliott’s remarks,

No.31.] My honorable friend the Law Member in his speech has referred to the impossibility
of bringing railway receipts under the law which affects bills of lading given by seagoing
vessels. 1t may be worth while to menticn 1n connection with this that section 81 of the Bill
proposes to give ome very .demrnble convenience 1o exﬁorters from this country, in that it
facilitates the through booking of goods from India to England, and vice versd, and will thus
help to remove the difficul‘ies which have been met with in carrying out the arrangements
which Colonel Conway-Gordon has made hetween the North-Western Railway and the Hall
Line of steamers for the through booking of goods between Kngland and the Punjab. I hope
that the encouragement thus given to this system will tend to its development and spread on

other Railway Administrations.

10. When moving in Council on the 21st March 1890 that the report of the Select Com-
mittee on the Bill be faken into consideration, the Honorable My, Scoble again stated his opinion,
being supported on_this occasion by Sir Alexander Wilson, the representative of the Calcutta

mercantile community :

Railcay Bill : Further remarks by Mr. Scoble, 215t March 1890,

No. 32.] In connection with this Chapter,'l may Notice another proposal which has been
made, that railway receipts should be given the same effect ag bills of lading. This proposal
has not been adopted by the Select Committee. b

. In introducing the Bill, I stated the objections which to my mind stood in the way of the
acceptance of such a proposal. One of these Was the 1nconvenience likely to arise in connection
with the exercise by an unpaid consignor of his right of stoppage in transitu. A recent case
which has been decided by the High Court at Bombay affords a good illustration of this difficulty.
A firm at Bijapur sold to a firm in Bombay three Parcels of wheat, and received from the
Eurohaser hundis payable at sight for the purchase-money: The railway receipts were thereupon

anded to the purchaser, who promptly endorsed -them for value to a third party. The huniis
were dishonored on presentation, and the purchasing firm became insolvent. The endorsees of
the railway receipts claimed the goods, and actually obtained delivery of a portion of them ; the
delivery of the residue was stopped ou a telegram from the original vendor. The High Court
held that the railway receipts were not instruments of title within the meaning of section 103 of
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the Indian Contract Act, and that the '

stop the goods in transit by reason of t!}l:;paxd vendor was therefore not deprived of his right to

No. 33.] A proposal has ‘::" dlezander Wilson's remarks.
to give railway receipts th U bronght forward th
X t i : o>
and wisely so, | thinli, loeiis:;::g:t &_sniills of ladin '3 'tlhlfi ?drloShm‘lt]‘d incorporate a provision
p?mo‘:)‘é P o, - wide difference between nI::o n};(]_)ax ion has not been adopted,
of goods on board 4 vessel in one pes different ad ignuient olignics LIRS
I cannot'seo that smy o ministrations, and a shipment

trade, and certai Tovision of ghe ki |
s n_nn’end iet:e ; ;ltl(l)l{hrzolti :?1 ‘tv}u, side of Iﬂ:ﬁ; k;z‘({ :;;111‘;1 lfmve.n materially benefited the export
legislation elsewhere. 'way. Adminigtrations, and whicl?‘('i?)eze ex? 1:a depm'?‘m't.‘ifi“c}i1 il‘:h i A
. ot seem justified by existing

11. While the Bill w :
wrote to the Government ou UL before the C :
ik e e Council, the B i
f € subject of railway reeeip?:s, ;)ﬁblgtghgetg:;r;ffgﬁ?ze'm Yot

From the Bon,

No. 34.] In aletter, d
, dated
ko Tk tiatatn 10th November 1886,.this Chamber had the honor to represent

hdi con Ly V- - -
a, and expressed the hope that Hig‘gz:; ﬁ):mt;?ethe:(l}stmg lawereluting to railway receipts in
overnor-General in Council might see fit

to initiate such legislati i

: gislative acti e

definitely the respective righ:s :l‘;d“li:m-g-ht be deemed necessary, not only to regulat
bilities of the public and the vnriouz Railwfy Ec?mlil:l?:

trations under these docume

g ! ents, but alg

ing a title to property insth . to render thefn transferable and i i

carry’ perty © Satug woy ns bills of lading rable and negotiakie instruments,

2. The representation '
‘Qd, further, referred to thé ?isctl};:si(hlmber understands, was duly considered by Go t
with the Boards of Directors of Indi?;;('fﬂﬂf Majesty’s Secretary of State for lndgn n cv er;:e:qen :
ations, however, the only informati ligilways in London As to the result of thes:l:iel?;)nca
Statement of Objects and Reas oty (;‘t;"hich has come to the Chamber was the remark in t‘if;
proposal to give such-an _effect (tha ched to the draft Railway Bill for India (1888), that “the
not been adopted in the Bill beeane samg effect as * bills of lading ) to railway ;eceipts has
and it is not justified by ex'istin ‘;" lfmﬂway Administrations are understopd fo be averse to it

provisions of the draft Railway }gme.mntion elsewhere.” In reporting to Government on t}u;
express the opinion that these reas under date of 15th October 1588, the Chamber ventured to
come to a final eonclusion l‘t‘gardj(;? 8 Wepe neither adequate nor sufficient grounds on which to
Ghar_nber :}gain desire to approach 58 Such an important question, and the Committee of ‘the

consideration in conjunction with th:vmnment in the hope that their pro sal may receive further

iberations now in progress on the new Railway Bill.

b
%Y Chamber, dated the 11tk February 1890,

3. Tt is unnecessary to
for soliciting y t0 rereat herg g 1ength the reasons formerly adduced by the Chamber

thesuggested islats
elapsed, these reasoffhave ;fﬁ:i‘:ﬁc‘? 1 am vow directed to say that in the interval which has
more clearly . demonstrated by th, ¥ gained in strength, and the urgency for legislation has been
iactory'chmcter of the litigats, 9 d‘ﬁeulties which traders have experienced, and the unsatis-
recent judgment delivered by thanwh"’h has taken place with regard o railway Yeceipts. Ina
the Honorable Mr. Justice Scott— Ohorgple the Chief Justice of the Bombay High+Court and
annex—any doubt which “form & Copy of which, for convenience of reference, I am directed to
showing title to goods within th:rly oxisted as to whether railway receipts were documents
respectively of the Indian Cuntm::l?é‘:n of those expressions as used in sections 103 and 108
is

_ 4. The judgment also di finally settled. 3
in existence by which mi[i“)"'g;spf:::' of the possibility of apy custom having grown up or bein
and 1‘1‘115;» tc}l;;m:@ ctineludes with the protﬁoe:'idg :?; rgsefzted on the same footing as bills of lading,
ought b in :
ght by the comp,, ial comminity to be an unsatisfactory state of the law
’

it will be necessary, in our opini
i nion, ;
5. This Chamber, on bl:half ofthat the desired change should be made by the Legislature,”

emphatieally to repeat that i the commercial community, begs most
strongly of {)pinioxl:e that ntaht:ndoes congider the present state of the %aw uusaf;‘:?;}ift(}éﬁl-lly but
would submit, could be shortl 8¢ shouq },, effected by legislation. Such legislation, th 1‘_)0 , and is
consideration ; but should the{eand effoctually dealt with in the new Railway B’ill ¢ Chamber
venture to express the hope that }; visers of Government object to this course, my gow under
to sanction the required amendme "'3 EX(sellen(_ly the Grovernor-General in COlmci,l wiyll b(;mmlt@ee
or Inland Carriers Receipts Act. nt of the Indian Contract Act, or the introduction of a ltlleiel?ed
. 'ﬂy

v T
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Law Report referred to i the Chamber’s letter.
No. 85.] BOMBAY HIGH COURT.—ORIGINAL S1DE.
[Before Sir CuaRLES gancENT, Chief Justice, and Mr. Justice Scorr. )

. Peninsula Railway Company ¢¢rsus Hanmandas Ramkissen and another.
The Great Indian fenl e High Court by Mr. Haxt, Chief Judge of the Small Causes

Mhie was a reference ‘ ; e
o § general interest to mercantile men in relation to the liability of a

Court, upon & point © e

. Yom as 04 ) 3

Baﬂw{\‘l{eba?;i‘:fmﬁustice, in delivering jndgment, taid : —The facts out of which this reference

by the Chief Judge of the Small Causes Court “ﬁ‘“t‘l’f are fully set ont in the case stated by the

C}; the R0k reepeat to the third question, W ed ?l‘ there was such a delivery to Chinn

Deokarn’s agent at Bijapur as to deprive the first t(h endant of his right of stoppage, we agree
g ust.be answered in the negative. There was no actual delivery

i Chief Judge that it m : .
z’;ttllx] e“:leg entlsf thutgﬁrm at Bijapur, and the wheat therefore remained in transitu in the hands
e Yo Nailway C ompany until delivery to the consignee.— James v. Griffin, 2 M. and W, 632,

where Parke, J., s8Y5— . : :
«The v;ndor has a right if unpaid, and if the vendee be insolvent, to retake the goods before
they are actually delivered to the vendee, or some whom he means to be his agent to take

possessi and keep the goods for him.”
ﬁoi[;, clear, thga efore, that whetller the first defendant be regarded 2s & Aibet i
vendor, lie was entitled to stop the 73 bags befo_rg they were delivered by s s
Bomba.y.——-Feitc v. Waay, 35 East and Ireland V. fiiﬂ_ﬂgstone, 5 H. L., L. R. 'With respect to dhe
fourth question, We think there was such a delivery of the 73 bags at the Wari i
second defendant’s cervant as to determine the first defendant’s right of stoppage A
Section 105 of the Contract Act provides that the notice by the vendor to B ot b st e
oods must be given to the pm}cmal in possession at such time an 4 under such circumstances
that the priucipal, by the exercise of rensonubl.e dlllgen-(m’ may cormmanibate it to- His s
time to prevent & delivery to the buyer. It is left in doubt by the case Erae Sy o
Traffic Inspector received the first defendant’s telegm;;, before all, the 73 bags had been
laced on the carts; but in any case we raust assume tlu}t % did not arrive in time to prevent oy
bags being placed with the consent of the railway o;fficml on the cocond defendant’s carts hired
for the purpose ; for it is plain that it was not till the loading the carts had Déen pormpleted THAS
the Company’s Lervants interfered to prevent the ﬁe‘?oﬂd_ ieE Jant’s servant from removing the
carts from the railway compon Before that the freight for these 73 baigs had boen- peiil by

the second defendant’s servavt to the Comgany, and the railway teceipt had also hsct SHeMY
to the Company duly signed by the secon

—hpriye deft’sg:':et’ﬂ servant. It remai}:ls to consider the fi1st
pestion as to the e ot of the en ment and delivery by the firm of Chinn
?.;]e%l::rogn(?f the railway receipts to the second defelelant as regards the remainder of the 181 bags.
In Trikam Panachand V. Bombay, Baroda and Cent?d India Raiveay Company, Mr. Justice Farran
held that the railway receipts in that case, which are in the same form as those which are issued
by the Great Indign Pepinsula Railway Company, Were not documents of title, being in form
simple receipts with a notification that ": the Compa?y reserve the right of delivering the goods
without the production of the receipt, and theltet ore mot distinguishable from wharfingers’
certificates and mates’ receipts, which were held 30 f7b9‘documents of title in Bolchaw v. Vaughon
& Co, L. R, 10¢ch App. 491, and Lairg ¥- Laden, Eq. 92. However, In Chinulal Jadhag V.
the Great Indian Peninsula Raiivay Company t‘ﬁe ‘saﬁ) e learned Judge had nnder consideration a
railway document signed by the Rn]putar}a-M W: g ailway officials in the same form as that f
the present goods Teceipt mote and which m’fwm l'fhmformed, the one in use on all the Stale
Railways, and is somewhat differently worded 110 e goods receipt in the former cases. 1t

runs thus:— ¥ .
« Received from the consignor the undermentioned .goods for conveyance to C., Banda

Station, b train. Consignee, Chinn Deokarn. Description, 181 bags of wheat. This
receipt ’mt{stgl(;:ds roduced by the consignee, oF ﬁI"e goods will not be delivered. If he does not
himself attend, be must endorse a request _for delivery to the person to whom he wishes it made.
1f the consignment of this railway reoe_.lpt ig reli 0{;1 one or more {imes, the endorsement must
be a distinct order to deliver to a certain person or firm, and this order ‘must be on a one-anna
stamp. 1f more than one order appears on the face hel‘f"of, each order must bear a stamp. For
conditions of contract, see back.—Signatwre ( T

The learned Judge expressed the inclination 0% 118 opinion that'such a goods receipt was an
instrument of title within the contemplation of section 108 of the Contract Act; but added that
he did not intend to decide the question whether he should have held them to be such without
some "evidence that they were soO treated by merghantg and the trade, as he had come to a
conclusion on another part of the case which made it unnecessary for him to do so. There can
be no doubt, we think, that such a document or endorsement would not have been treated in the

5
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English Courts as a document or instrument of title to exclude the vendor’s right of stop :
transitu when the Centract Act came into force in Reptember 1872. The decm'g'on ?af‘ mp ':g;}’,m
quer Court in 1846 in Farina v. Heme, 16 M. and VS 119, was then in force (see Benjamin :'n
Sales, para. 803), by which a delivery warrant signed by a wharfinger, whereby the goods
whe;'e m:,dke deh}rerabll‘e to the plaintiff * or his assignee b% leng%mmeut, g&m Béld 1o Do * 10 mate
than a token of authority to receive “yossession.” ** Blackburn on Faies e 207,

Mr. Baron Parke states it— ¥ v » Pag 7,” or as

“ Oply an engagement by the wharfinger to deliver to the consignee or any one he
appoi.nt, and that until the wh{nﬁnger has aftomcd to the assignee, and agreed wit{x him to Lno‘g
for him, there was no constructive delivery to the assignee.” .

That decision was never overruled, and authoritatively determined the legal effect of such
documents—at any rate until the passing of the Factors Act of 1877, 40 and 41 Viet., Cap. 39,
the language of the goods receipt in question scarcely affords so strong an indication of an
authority to the assignee by endorsement to recgive the goods as that of the document before the
Court of Kxchequer, and the document therefore is in DO higher degree “ 8 symbol of the goods
so as to exclude the right of stoppage than the wharfinger’s certificate in the above case. It may
be that both of them would have that character by virtue of section 5 of the English Factors
Act of 1877, which, as pointed out in * Benjamin on Sales,” page 708, assimilates all documents
- of title as defined by section 4 of the previous Faetors Act 5 and 6 Viet., Cap. 39, to bills of
lading for the purposes of defeating the right of stoppage. DBut that Act has not been extended
to India. In Zrikam Panachand v. Bombay and Buroda Railway Compants Mr. Justice Farran
seems to have thought that, in the absence of 8Dy definition of & document of title on the

factors Act 5 and 6 Viet.,

. ; y ich the English ¥
Contract Act itself, section 4 of Act 20 of 1844, by which the B¢ ide to the meaning of the

) . - . . ted a
Cap. 89, was extended to India, might be properly 8coep as tsg;} title to goods” in sections

expressions * documents showing title to » or * instrumen o
108 and 103 of the Contract Lits bt g:og; ars to us that, h."““"i?"-m“"h-th“l e
might assist in construing the expression &zument showing title dm' section 108 ’o 5 .:»
Contract Act, which was virtually substituted for the Factors Act, m; t'ﬁ skl "uj‘oé
cannot be properly used in construing the expression £ mstrumentA(;t ;m; th;?itsg:t:lg:refor;
which relates to an entirely different subject matter from the Factors £0% °° @ tance, the framers
more reasonable to presume that in a matter of such _geneml comn}eréue » fn section 108 to be
of the Uontract Act intended to leave the term * ms'trument g lish Courts The case of the
construed with reference to the decisions then i0 force in the hnyg A any, 5 Ch. Div., which was
Merchant"Banking Company of London ¥. Phant® Jeaaeviar Dy G ‘the quests me
Merchant<Banking Company of Londop 1o, "l eferred to a8 Deoshl CC 1 toppuge, but it
doubtless the Master of the Rolls, Sif G. Jessel, decided against the ngl t of stoppage, but 1%
Gt S ds (see Page 917)—first, OB aqcou.nt of the general custom of the iron
2o anpd,w‘l %use hl; ought he ought to impute to the vendors special notice and
ol 3 knowsle odu o Tt {hd ¥ nt was intended to be used for .the purpose of raising money
Pt and baving that knowledge they issued the, document in_that particular form. In
conclusion, he adds:
« Vendors gurpoeely issued a second documen
special purpose. : ' h ial ei
custom has beer proved and t ere are no specia olroumstancgs from
whidh&?n m e::oul‘;obe s ferred that fhe goods recelpt‘_shou:ld e used for pledging the
e o mast therefore answer the first and second -ques‘ions in the negative. Ii this be
thought'by the commercial community to be an unsatisfactory state of the law, it will be neces-
sary, in our opinion, that the desired change <hould be made by the legislature. Costs of this
reference to be costs in the ease.
12. The Chamber’s representation was again supported by the Madras Chamber in the

subjoined letter:

t of title with a view to its being used for a

From the Madrag Chamber, dated the 26th February 1890,

No. 36.] I have the honor to state that this Chamber has been afforded the ogportunity
of soeing the memorial of merchants and others wgymgeon business in Bombay to the Viceroy
and Governor-General, praying that a short Aet may fass_ed declaring railway receipts in
Tadia to be instruments or doenments of title under the Indian Contract Aet, or that other
provision may be made, as may be thought expedient, for effecting this object.

This Chamber addressed you on the subject 00 the 8th December 1880, and it was informed
by the Secretary, Public Works Department, Government of India, on the 15t November 1888
that the guestion would shortly be discussed in the Viceregal Legislative Council, and that the
action taken would be published in the proceedings of the Council. 4

The Chamber is not aware that any action has yet_been taken ; and as it shares the opinion
of the Bombay memorialists that the recognition of railway receipts as instruments of title, or
that such documents should be placed on the same footing as bills of lading, is desirable, it
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entertains the hope that the Government will be ploased to give the subject the ‘eonsideration
which it bas for several years seemed to the mercantile community to deserve.

13. Lastly, with a letter dated the 26th February 1890, from Messrs. Chalk, Walker an a
Smetham, Solicitors, of Bombay, was x:ecelved the subjoined memorial from * nearly all ” the
leading native merchants and commission agents of Bombay in grain, seed, cotton, and opium :

Memorial from Native Merchants in Bombay.

No. 37.] Your petitioners are grain, seed, and cotton merchants and commission agents
trading in Bombay, and in the ordinary course of their business are in the habit of borrowin
and advancing large sums of money upon the wam'lty of railway receipts, which are assign
over by or to them by simple endorsement, 1t being t.he universal practice among the mercantile
community of Bombay to treat these receipts as documents of title transferable by endorse-

ment. : s
5. ‘Ths qacstion whether this practice is suoha sufflcient legal sssignment as will preciude
an unpaid vendor from stopping the goods in t.ramutu h'?s been frequently before the Courts, but
the decisions thereon have, _untxl the‘ decision meutxongd in para. 8 hereof, been of so
conflicting a nature {.nlthough in the main holding that railway receipts are not documents of
title) that your petitioners have been advised to discoutinue the practice until legislative provision
1s made to meet the case.

3. There has been for some time past great uncertainty as to the legal effect and walue of
these documents in the hands of a merchant advancing money upon them, and this question h
rocently been carefully considered by the 1st Judge of the Court of Small Causes at Bombay in
the case of the Great Indian Peninsula Raileay Company v, Hanmardas Ramkissen and Veerjee
Hansray, who was of opinion that in the case brought before him, the railway receipts were
documents of title and valid securities in the hands of a boug fide holder for value. A copy of
his judgment wherein the authorities are reviewed, the custom of the trade cited, and the subject.
most ably dealt with, is hereanto anunexed for your Excellency’s information, and marked A.

4 Upon the application of the unpaid vendor and first defendant in the above-mentioned
suit, a case was stated for the opinion of the Hl{-‘{h. Court by His Honor the lst Judge of the
Court of Small Causes at Bombay, the first question therein propounded being “ whether the
receipb of the Southern Mahratta Railway CO}’DP&“}’ in the form thereunto annexed, was, in the
eircumstances set forth in the said case, an instrument of title within the meaning of section.
103 of the Indian Contract Act.”” -The receipt in_question was a receipt in the form given in
the Public Works Code for use on all Guarauteed State Railways, and a copy thereof is hereunto -
annexed, and marked B. A copy of the said case 18 2130 hereunto annexed, and marked C. The
said case came on for argument before the Honorable 8ir Charles Sargent, Chief Justice, and
the Honorable Mr. J ustice Bayley, when they decided that the said railway receipt was not a
document of title within the meaning of the section. A copy of the judgment on the said
reference is hereunto annexed, and marked D. i

5. The question of the negotiability of railway receipts has been for several years under
consideration by the Bombay Chamber of Commerce, and their views on the matter, as well as
those of the Chambers of Commerce of Bengal and Madras, are entirely in favor of receipts
being recognised as instruments of title, and pat %“ the same footing as bills of lading, as
appcars from para, 3 of a letter addressed by the Bombay Chamber to the Secretary to the
Government of India on the subject of the draft Bill to consolidate, amend, and add te the law
relating to Railways in India urder date the 13th of October 18%8. A copy of the said
paragraph is hereunto annexed, and r_narke,d E Theireasons set forth in the said paragraph are
entirely 1n accordance with your petitioners vigWe, A offer, they humbly submit, strong grounds
for the legislative changes herein prayed for. For couvenience of reference, your petitioners have
also hereunto annexed (marked I) copies of the cOrTeSpondence upon this subject which was
communicated to the public press in Bombay by the Chamber of Commerce, and published in
the local newspapers on the 6th day of September 1854,

6. Your petitioners submit that the custom referred to in para. 1 of this petition is one
of universal acceptance among all merchants in Bombay, and that, therefore, it 1s of the most
vital importance to the whole of the mercantile 0O™MURity that your Excelleney in Council
should pass a short Act with as little delay as possible putting the railway receipts of all
Railway Companies on the same footing as bills of lading, and declaring them instraments or
documents of title under sections J02 and 103 of the Indian Contract Aet, 1872, or make
provision for the use of a uniform railway receipt 10 India that shall ccme within the said
sections of the said Act.

Your petitioners therefore pray that.a short Act may be passed as soon as possible declaring
the railway receipts of all Railweys in Indie jnstruments or doeuments of title under sections
102 and 103 of the Indian Contract Act, or that provision may be made for the use of a uniform
railway receipt in India that hall come within the 831 sections of the Contract Act, or that
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the State Railway forms provide for the tm‘nsfer of receipts by-one or more endorse-
ments and.that as a matter of practice finding that trade demanded it, many of the
Railway Administrations treat their receipts, to a certain extent, as bills of lading
and deliver to endorsees. The Chamber, therefore, thinks it would be-an adyantage
to legalise this practice. The Chamber realises the force of some of the objections
advanced by the Railway Companies, but is of opinion that the advantages to trade
would ~outweigh them. The fact, moreover, that railway teceipts are practically’
treated in many quarters as bills of lading seems to show that the objections are

rather strained and exaggerated: The Risk Note clause in the Bill, to which the

such other provision may be . %
Seidealile Tow ofisetn atingythe ol";.‘:gtz &ltgi:u;et ﬁ;::l]ency in Council may think expedient or

Order—dated 30th May 1800, No, 744 R., Public Works.

Communi : :
o opinioulsn:)lfc{:;egAtgeg;: C;onsultmg Engineer for Railways with the request that
S it it o o of the Madras and South Indian Railways may be obtaned
’ ews thereon, for transmission to the Government of India.

2. These papers will be . S ' 18th Decemb :
i g communicated to the Chambe f ot Chamber objected in 1ts letters of the. ember 1838 to.the Government of
published in the Fort St George Gazetto. mbers of Commerce and w"r : Madras and ]the 7th March 1890 to the Government of India, will, however, have to

i be modified, for no Bank will rgga_rd as a negotiable document a_ receipt which °
(True Extract.) : " purports to free the issuer from liability for the full delivery of packages entrusted
(Signed) R, R, g, DRAKE-BROCKMAN, Lt.-Col, R.E, e T —
Ag. Joint Secy. to Govt., P.W.D,, . ried
Railway Braunch, S : ENCLOSURES.
> a i 3 , Chamber of Commerce, Madras, to the Chief

From the Chairman er o airsa, 18¢h December 11% 88.1e Secretary to Government,

Read also the following papers s :
The Chamber is glad to be afforded an opportunity of expressing the opinion that the Bill

" Erom the Chairman, Ch BE .

.Governmen,t P:ﬁ?cerwﬁ Commerce, Cocanada, to the Joint Secretary to of the Government of India to consolidate, amend, aﬁd add to tlie law relating to Railways in

16th June 1,890 . orks Department, Railway Branch, dated Cocanada ‘India, which Las been referred to it by the order of ; € Governor in Council of the 10th ul‘imo,

1 : y . v No. 2329, Judici&;li llmas_diel;l.ved 80 mucht ﬁslvanta.g;eqrrzm the ﬁiscussiou which has taken place

"T have th g i3 SRR the proposed legislation was moo ed some "years ago, that it leaves little to be desired.
the 30th May (iél;(!)] O:Vit:h a:kSOWIedge the receipt of G.0., No. 744, Railway, dated y %E::e a_re,%hepChambBr is in.formed, some details of compar,atively small importance which may
i fonia, OSures, regarding a proposal by th ’ em to the Railway executive susceptible of improvement, hut they do mot come within the-

of Coqlmerce that railway receipts ghould be lacogl uP thy e Bomba_y Chamber ':20 " of the Chamber’s experience ; and, without g0ing so far as to say that the Bill may not in
;f ]ad(llng, :ilsttr:_m?ferable and negotizble in Btfumen a PO;; d v?ri:ﬁm:g figz;lgf ttltls bltlls | pragtiee be found to.need ggme_ modtiﬁ:};!tion» the C I:jc‘;l fr intenains the opinion that, with one
am desired to 1n : ) ereto. o, ' el ol ted to mee e requirenients or ¢ try, and, at th 3

orm you that, after a careful perusal of the papers dealing witl; A Tow. exception, 1t 18 well adapt Govdritient gn & of the Gompinfizgxzol;i egged.a the same time, to,

foguard the interests of the G i .
e egThe exception referred to1s as regards the Tesponsibility of Railway Admiinistrations as

i dor chapter VII, sec. 72. 1t is proposed by the Bill that the responsibility of
Cﬁ:,ﬁ%f:sy 1llildmiuisirli‘ttious for_the loss, deshu(-txon,..ol_' d"tel‘iomtion_ of goods’ de]ivei‘ed o {?; e
carried by railway shall, subject to the other provisions of the ].311-1. be that of a_ bailee o). b
the Indian Contract Act, but “(2) an ﬂg?‘pénlﬁnt 1){1(;1’01~t111g to limit that responsibility shall, in
so far as it urports to affect such limitation, be voi (»)dunless it (.a) is in }vrl_tmg, signed by, or
on behalf OF the person sending, OT dgll“'”“)g the g00ds, and (§) is otherwise in a form approved
by the Governor-General in Council.” It is also I‘IOPt?Gf’d that (8) nothing in the common law
of England, or in thle Carriers’ Act, 1865, with xespect_to the carriage of goods, shall apply to

i jage by railway. g W :
thelrzarc:?égﬁaéyl‘eceml; come under notice 10 Ma(.imshwhlch has led the Chamber to the conclu-
sion that the pmtection of a Railway Adtplmstmtlon gm responsibility for loss that happens to

oods while in” its’ custody may be carried too e h 63 bags of ground-nuts were consigned
from Arcot, per the Madras Railway, toa native mfel'e ant in Madras, but the railway delivered
only 511 bags, and when the comsignee claimed 1;.!11 the Company the value of the 12 bags
short-delivered, the Company declined to entert_mnN 18 018;1?‘11, on the ground that, as the goods
had been forwarded at reduced rates, under Risk O_t}l)%, Form B, sanctioned by the Governor-
: in Council, the Company Wwas not responsible for any loss he may have sustained.

th . ; ; ) ‘
lea:#g)é,:cgf tg‘:ﬁuﬁzﬁger‘igﬂt‘:ﬁi concurs with the views expressed by the Bombay
legislate:acoordingly. ' estly trusts that the Government may see fit to

————

From the Secretary, Chamber of Commerce, Cochin, to the Joint Secretary to Govern-

men bli i
Junet’lsgl(l) : ic quks 1 epartment, Railway Branch, dated Cochin, 19th

I have the honor to acknowledge receipt of your order N
3 i No. 744 R.
etillclgsmgfcogy of Government of ﬁxdia Rgsolutyi;n No. 2341, {ogtt%e;roii%m; ﬁiz.’
1()3 o?n :\):rge (11))11:‘;1025;& &10, on the subject of a proposal made by the Bombay Chamber of
b i S o ;WW‘ receipts should be declared to be transferable and nego-
e o =) eda:ryililxlfg a title to property like bills of lading,” and, in reply
. a’n i tho Ol v b form yoy that, as this port is unconneeted with any rail-
Yy amber being in g way associated with, or interested in, railway

receipts, it regrets, in the absence of : ¢ - ,
] foind any practical experience being unable to submit General L ‘ : R
an expression of opinion on the quest,iog aﬁ; issue, ) : ” - According to that note, the party signing it does, * g gt of such lower charge, agree
* and undertake to hold the said Railway harmless, &2 d ree from all responsibility for any loss,
it TSR et - destruction, of deterioration of, or damage to the £al t‘i‘mﬂlgn_ment, {from any causes whatever,
during, and after transit over the said Railway,OF o\her Railway lines working in connection

A 2 . : ba g

i therewith.” The language is very precise, and probaPly warrants the refusal of the Compan

. topay the claim, butgthegéhamber submits that 1t 18 fmexpedlent to allow Railway Adminigtm):

- tions to enjoy this great freedom from responsxbxhty or the carelessness, or fraud of ils servants.

A consignor ander a Risk Note takes the risk of damage, orloss of his goods, but if the Company
accept 400 bags, and only deliver 200 bags of m“s‘g".g‘e“t» without being able to explain where,
the missing bags have gone, it cannot be reasonably 8814 to have fulfilled its part of tEe contract, «
which was to convey the consignment as a whole from oue place to another.

_Reference has been made iy the Traffic Manager of the Madras Railway, in a letter on the
sub]egt with which he has favored the Ohamber; t0 the case of Moheswar:Das ¢, Carter, which
was disposed of by the” High- Gourt of Qaleuttas 12.th March 1884 In this case the plaintiff
alleged that, when 12 tins originally containing 6% maunds of ghee, consigned from Agra to
Ahmedpore were received, it was found that pne'h_ad been cut open by a knife, and that 213

. . 6 . .

From the Chairman, Chamber of Commerce, Madras, to the Joint Secretary to Govern.

inse;(;., Public Works Department, Railway Branch, dated Madras, 23rd July

The Chamber has had under itg gonsideration the papers issued

ment of India, that accompanied the Government ordex? OI; the Ma dr:)sy (;}(:ge?ovel‘r:-
dated the 30th May 1890, No. 744 R, on the proposal that railway receipt ﬂ!l:len ;
be declared to be transfemb}e and negotiable instruments, carrying a title tg s should
in the same manner as bills of lading. The Chamber has alread ‘inti P"Oger.ty
approval of the proposal. I am requested, however, to state that it v}v’ould"s';tr: th]z:i




. from all lHability.

vy

- - A S .
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seers of ghee were conscquently deficient. He. 'tl}brefoée, claimed damages from the Ruilv;ay

(6] 3 his suit ismi -

h %;rg:ﬂ:;j{) 'y ltm; is suit was dismissed on the ground that the Company was protected against
ompany similarly claims tg be protected by the Risk Notes; but if this plea may be ith *

regard to 12 out of 563 bags, it might be e:i;;?“y well set up for the fnilu?re to dj;li\'e:,.z?n;?l‘il;‘

he terms of the Risk Note, which the piaintiff had signed.  In the Madras case the

inability to account for, any of the ) ;
‘ p ¥ g bags, @ Uhamber cannot agree that the words *
loss ” should relieve the Railway from liability to deliver the number of bags, ;,. pﬂiﬁaz

entrusted to it, and for which it granted a receipt A bill of lading expressly states” that-

* weight and conten's are unknown,” buf i i i i o
) % '8 7 buf it does not indemnify the ship from respor bil
failure to deliver the number of packages :h;t were shipped The stipulation ool::’tv:gn‘dlgz t{ﬁ:

Risk Note seems to the Chamber to be opposed to public ;{)ﬂljoy. It is observed in the Statement -

of Objects and Reasous of tha Bill { ai i
) R . that ** there have been very féw complaints agains
, ractical operation ” of the rule under ::ttice t}: which is based upon a J ud%ngent of t‘lge Bo;ﬁ:;
Gxgh Court,” and that, * though the souﬁdne“ of that Judgment has been questioned, the
overnment of .Ind.‘tl;l-‘ is of opiuion that ¢xperience does ot justify any anaterial modification of
existing legislation.’ The Chambgr sulmits that a8 the i]egis!ation referred to involves the
possibility of injustice to consignees, aud is .ealculated to encourage departmental carelassness
?;1$ii§n?£ﬁly,;tth$ continpance to Railwa Administrations of dtke Ie{xtznﬁive ‘and undiserim-
¢ nity from responsibility ¢} i er Ris
re-affirmed in the new Aect, Ponsx@ty that they ROV en]oy\ un i RS P

-

u—" 5 N

From the Chairman, Chamber of Commerce Madrus: to the Searétary to the Governient of :

India, Legislative B"P“tmmt, Caloutta, dated Madras, 7th Mareh 1890,

- fPhis Chamber has studied with mych attentiomthe Railwp,iv Bill of the Government of
India. as amended by'the Select Committeq of the Viceregal Legislative,Couneil, which is to be -

discussed in Couneil on the 16th instant j, view to its coming mto law from the lst proximo ;
and it has desired me to invite the attention of the Legislative Department to the circumstance
Tliat the exemption, of Railway Administraiions from responsibility in respecl to goods cairied

- under “wRisk Notes” has not been modifieq by the Select Committec.

The Chamber addressed the Govers § Madras on this ‘subject on'the 18th December
1888, and a copy of its letter was- forwngl;f :,3 the same date to the Secrétaryy Government of

* India, Public Works Department, by the Chamber, for information.

Tt is observed that the Bill limits the liahility of Railway Administrations to the provisions of
T I, i X WL o (sec. 161) of taking *as much care
the Contract Act which'imposes on the hajlee the obli af:;ldt(ar < nilar circumstances, take of his

of the goods bailed as a man of ordmn.lrggpmdence wou {a1 comt¥aot of responsibility

own.zoods ; ” relieves the bailee (sec. s the absence of any spe

for the loss, destruction, or deteriomtim'olfn tthq thing bailed, 1f that a.mouéxt a(ii c:la:: I;:tsu;k:le:;

taken ; and ordains (seor 161) that “if by the fault of the bailee tlhe goi?h Bbailor oy o

delivered, or tendered at the proper time” {he bailee «js responsible to the b
destruction, or deterioration of the goods.? . s

o0 s - det and impolitic to

This being the measure of ha%ﬂxfy. it seems to the (hamber unnecessary whiell)x . Ay

; DLl : tem
* introduce clause 2 of sec. 72 of the Bill, op, jp other words, the Risk Not;ah:zz cie e

the liability of a Railway Administration {o o risk of 2 purely nominal :
o 4] -l g . E3r arily high rates'as the full rate
publie, and offers the temptation for the ifposition of unnecessarily tes the Administratio x;

thereby forcing the public to-adopt the redyced rate which praetically
ions in India have two schedules of rate

-

Under existing cxrcﬁmstanoes', Railwa dministrat

" jor'the carriage of goods, both of which m’; lﬁ-cﬁoned by the (Government ; namely, the full rates

which impose upon a railway responsibili " non-delivery of goods; and the reduced rates
bk, mPOgm& et ez leg.eoﬁgl%?oz) i‘;;:l:w such responsibility 18 incurred: The great
bulk of the traffic of the Ra.ifways is carried at the reduced rates, S ey

fore, as the ordinary charge that the Railways cal venture to make. The higher rates have, to a
great extent, fallen into desuetude, présumably pecause the trade of the country gqlﬂa not afford to
pay them, or becanse it would not be politic for the Railways to exact t.hem. 1'he Publio would
not avail itself of the reduced Tates if it dijq not, 88 & general rule, realise that the iImmunity, of

Railways from responsibility under the Risk Notes does not often result in the loss, or neglect of

goods entristed to the care of Railways, This redounds to the credit of the Railway Adminis-
trations, but. it does not dispose of the ohjection that it is.-opposed to public poliey to relieve
ublic carriers fr;)m the 'onstl:)mary responsibilities and peu}altles of the bfusiness of carriers. The
reat majority of persons who send goods by railway may haveno cauge for complaint, but o
mdividvmj.l hszdshxl);'may, and do result .froxi ‘the immunity 9oqc§dcd by the k-}%vex-nment ::e: 1;):
Railways. The withdrawal of that immunit would tend to diminish rather than inerease instances
of loss and neglect of goods, and to fix responsi,blhty on those Railway servants who are blame-
worthy. 1t should, therefore, be for the good 1n the long run of the Railway Adminisfrations
that the responsibility should be enforced, and it seems to the Chamber but just that the public

whiéh may be regarded, there-
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Uy e aoos the Railways should- be protected against total or partial loss of goc;ds entrusted
;m;ghqxsl:;{uintmﬁons, “and forwarded at _rates sanctioned by the Government The Chamber
trusts, therefore, that His Excellency the Viceroy in Council will be pleased.to cause sec. 72 of

the Railways B_xll to be modified in accordanee with the views entertained by the Chamber.

-
—

From the Consulting Engineer for RailWﬂYS:‘ dated Madras, 20th August 1890,

. ~ No. 567 C.

From 'the Examiner, Guaranteed Railway Accounts, Madras, to the Consulting Engi- -
: néer for Railways, dated Madras, Ldth July 1890, No. 1066. &

With reference’ to your No. 1203, dated 24th June 1890, I have the honor
to state that my opinion on the subject 18 1deutlca! with that of Honorable Mr. Scoble,
the Law Member of the Governor General and Viceroy’s Council, whose views on the
subject are found. as No. 30 on page |4 of the Fort St. George Gazette Supplement of
17th June 18Y0. Ciiriik

——r— ; y -~

.Fro'm' the Acting Agent and Manager, Madras Railway Company, to the Consulting

Engineer for Railways, dated Madtas; 21st July 1890, No. 6976/792.
[Your No. 550, dated 24th June 1890 -

In reply to your request ‘for an pxpression of opinion as to the proposal of the
PBombay (hamber of Commerce that r.mlway receipts sbould.bq made Qransfera_ble s
negotiable instruments, carrying a title to Pr,0perty like bills of la_dmg, I have the
ho?ior to submit @ letter from this Company’s Traffic Manager with the vie_zws in
which I coneur. joy rose; wats . o . R

2, The proposed alteration in the law would ‘appear to have the effect of trans-
ferring a portion of the legitimate risks 9f_ the buyers and selle?s of goods to the

i f them, and the alleged great famlltie‘s to trade to accrue tro_m_thg change de
not appear’ to be yet fully made out, as the}"PO;Slbly might be, by the citation of some
examples in support of the geueral-vxews put forward.. _

—— ) . .

ENCLOSURE,

F £ the Trafﬁc Manager, Madras Railway Company, to the Acting Agent and Manager,
From the e vapuram, dated Madras, 7th July 1890, No. C, 822.A. and M./15016.

I have read the papers sent to me with your t\f 0. 8976/5809 of the 28th ultimo.
The, proposal to axtend the benefits eu]O.Y“—d ¥ the holders of hills of lading to the holders

~ ofrailway receipts wis very fully discussed at the Railway Conferénce held at Simla in 1838, and

enerally the opiniott held by the members th't ﬂ{t‘*t}ded the Conference was that we should
llow the English Railways, and not attempt 1o legislate for conditions which had not Yeen

. found necessary elsewhere.

Messrs. Frechfields and Williams, the legf‘1 “dV!8§rs to the East. Indian Rdilway, have
correctly stated that the system adopted by Railways of issuing receipt notes is purely voluntary,
and as you are donbtless aware it is not customary in England to grant receipts for parcels
tendered at Railway stations for despatcfl. : o

In this country fhe practice of issuing re(}elpt Totes became necessary owing to so many
natives holding the same names, and we have evel NOW 1o guarantee that the holder of a receipt
note granted in favor of P. Ramasawmy is the'legitimate consignee. The custom is, however,
to accept the receipt notes as proof of delivery and as relieving us from further liability. ;

In many cases in the practical working of this railway we ‘depart from the practice of *

obtaining reeeipt nutes before the delivery of parcels, and more especially is this the case when
largé consignments of fruit and other periShtlbla articles arrive Ef, Et&f{ms in advance of :;]e

ot To detain such packages until the receipt notes are
E, the owner, or a total loss of the.value of his packages, Srspsited wpuld Fonn o _°£ mket
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" the Post office, Railway receipt notes
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The'mail trains with the brake vans heavily loaded : It 1 38 s
: : y with fruit, indigo and oth h
:rhheles_s.rnve 2} %:daras_m the early morning, and packages are at onoegsent 013. f:: r}’:lmr;blz
beg l‘eﬂf1 :!;:eil i andld mwh . Post letters containing receipt notes are not usually delivered
f°!’° o M en.}:lmh are deliyered in the suburbs of Madras the holders
© re%};xpde: spa rbsen:(;'uﬂom nﬂy apply for their packages until late in the afternoon.: «
e o packg.ges theo u;ilaom'-n(: !;ioonvemence to consignees, we are content Yo accept written
Togit sospomhiliky. o thigk ﬂrty,ew:ery books, but if receipt notes are to be endorsed with
notes h.n,v.e_been duly preseptag to us. )
* Again, the danger will arise of ﬁ:dulfat, andorslemt‘alnt to receipt notes passing #hrongh
: 4 . om being enclosed in envelopes, and in the ewent of
glﬁrm?gnsglzﬁetgmt mg;:ﬂge;\of:_ﬁom persons who are known to\rw. tlwr; will !b: ?le]aljr in
‘valuable package to the ordinary s;,r“,:: :;:lﬁl"f" S::lltl t‘:) Rl“;lr“”‘y Company consent to deliver a
The Traffic Buperintendent of the Pun; oA R8T S

on page 8 of the official fa.pers) has M&J]“b Northern Railway (see reply marked 13, printed *

h will 3 1 tat the very serious responsibility that the proposed
fn:rzg.:ed tra el::&‘;]pg:ia izlll’;:s{édAmmmﬁ?“, and I agree _v{rith him’;n thinkingpth}u the
the e},_itm ok e upon them, a facility would give will not gompensate Railways for

- Practically all Railways i 3 §114d piat
and .the propoijrll e sZ:i;xI; gdxeat? directly or indirectly the property of the Government,
places an enormous risk upon the Sta

th It is nf’}f. stated in what way the "‘.V: zi;gvli);g:: (ﬂ)nghexm ot :
lea:iggn:‘f Ig:zl ;ztiewiglrg f:(ll “g&’: ilways if the proposal that emanated from the Bombay
& ﬁeot te Biaing Ratfwny Wfthgtl:t i and | have therefore considered the proposal as it would

Wie Bave™ e voiur Knesr, Boar na ictions, the law remaining as it is at present, -

in the absence of receipt notes. in heavy claims through accepting indemnity bonds

.

Fromr the Agent, South Indian Railye, {0 the Consulting E T4 :
Priges o ; g Engineer for Railways
dated Trichinopoly, 43y August 1890, No. 1086." ’

Your letter No. 644 of the 24pp June last, So far as regards. the Southern
districts of this Presidency, I belieye {}4¢ the bulk of the traders using the railway

do mot desire that railway receipts shoy)q he declared by law to be transferable and.

negotiable instruments, carrying a ti) roperty like bills of lading. The intro-
duction of such a regulation may be w?slfgdpfof bnyuropean houses ofg business, but
the number of their consignments fop, a very small percentage of the total number
of eonsignments dealt with. If, therefore. any measure of the kind sought for by the
Bombay Chamber of Commerce be logy}; oq 1 submit that it should be operative oply
with regard to those - traders who, When they consign goods, apply to the Railway

Company, on a form approved by the overnor-General in Council, for the issue of a

‘bill of lading instead of an ordinary Tailway receipt note. The form of application

should contain an undertaking to e ditions which may be imposed b
the Legislature for the protectgion 6&}3’3;1%0%,;@“& . ¢ i _ 4

2. 1 submit that; in cases whepe 1]l of lading are issued, the Railway Com-
panits should be legally safeguarded g Srhars gt

(D That one bill of lading only pe issued (see remarks of L. J. Blackburn in

-Glynn Mills Currie arid Company g, Ey and W. India Docks Company, L.J. Reports
Q.B., L1I, p. 146) for each consignmen 454 that all such consignments be to original
sender or hi;‘];)rder.b £ - )

" (2) That a bill of lading be approved by the Governor-General in
Council, and that it be issued subje&ntg :gzmtelgl?s and cgndilions which now apply
to the carriage of goods by railway, ¥ - 7
. (3) That if a bill of lading be ¢qorsed over to and presented to the Railway
Company by other than the trader i y10se favor it is issued, the holder of the bill
of lading be legally bound to the tern gnd conditions entered into by the sender of
the cousignment. In consideration of 5 yeduced rate being charged by the Railway
Company- for the conveyance of certsjy copsignments, sender undertakes to accept

'

must necessarily hold packages in all cases tntil receipt -

Ty offer advantages to native traders with small capital, .
of goods, and increased cost to all'Raif' friction with bond fide'merchants, delay in the delivery |

e Government of India would restrict

" From the Chairm

" making of railway receipts negotia
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risks of carriages as laid down in a form of contract approved by the Governor-
General in Council. : s _

(4) That the Railway Company be not held responsible for the genuineness
of the signatures to endorsement on bill of lading. :

Note by the Deputy Consulting Engineer for Railways, dated Madras, 7th August

1890. o S v s ‘

1. The opinions of the Bailwgy-authorltlf‘zs, Madras Railway and South Indian

Railway, on the proposed legislation regarding railway receipts is forwarded as’
directed. ‘

9. T consider that the proposal of the Bombay Chamber of Commerce to rénder
railway- receipts transferable, anqvnegotmble instruments carrying title to property in
the same way as bills of lading, is fraught with ‘«'PDSlglerabh risks and_responsibility
to Railway ‘Administrations. The proposed legislation, in that it offers increased’
facilities for speculative.trade, would be undoubtedly convenient to the mercantile
community,. but it is mot- apparent that any advantage accrues to the Railway .
Companies. The latter, however, carefl{ﬂy S_afeguf,r-ded could hardly be secured
immunity from loss through fraud, especially if the right of stoppage by an unpaid
consignor during transit became legal. - The Proposal in its present form would, if
carried into effect, subject Railway Admmmhatlons to the onws of investigating the
delivery rights of consignees or éndorsees, and of determining questions of good faith,
&e.. without conferring any commensurate advantages, Under any circumstances, the
altération in the status of -railway receipts would not admit of generz_xl application.
For short journeys it is not agmrent Wh{it benefit would result, and in the case of
perishable goods quoted by Traffic Manager, Madras Railway, the proposed charges are

inadmissible.

—————

' itted to Government. _ :
‘ISl:it:,n:zt think there is any officer in the Congulting Engineer’g ?fﬁ oo suffidiently
inted with trade requirements to enable him to offer an_opinion of any vaiis
acqtllllae subject of making railway receipts negotiable instruments. ,
on | It ]does not appear to me that any comparison can be made between bills of
Ay d railway Teceipts. The former are genérally made out by persons who
e knowledge of business and are usually signed by a fairly well-paid indi-
llf‘(;'l?alSOm%‘ben latter are usually made out by an ill-paid goods clerk who has no
Vi . ]

1 i ts. .
knowledge whatever of business requiremen

-__———— s

T the Chairman, Madras Trades’ Association, dated 22nd August 1890, No. 669 D.
o the 4

——

"T'o the Chairman, Madras Trades’ Association, dated 5th November 1890, No. 4538 C.
o the C ; .

PRI =YD

2 . iation, to the Joint S ¢ i Dloveit
* Trades’ AssoCiaL0%, e Joint Secretary to Govern
ment P?R),lilg aer:rks Department,.RaﬂWay Branch, dated Madras, 10th
?

plgvember 1607 veral ts for the opinion of thi
: lv to your S€ requests for the opinion of this
E theh bor;(;r ts(:,,l 1:;11;3' milwy;y receips should be declared to be transfer-
Assomasxon (zii:b(laegnstmmentb carrying 8 title to property in the same way as bills
able an negTh uestion was discussed by the: members at a meeting held on the
of lading. e-q that the Association see no objection to the

? i to sa
3]st ultimo, and I am directed % o zr transferable by endorsement.
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Dated November, 20th.

Recd.

G.0., 20th Nov. 1890, No. 1848,
1849 R.

e

Railway .Rec.eiPts.

Forwarding co;respondence regarding
proposal that — should be negotiable and 4

transferable.

7y

NoO. 2341.
"GOVERNMENT OF INDIA
FINANCE AND COMMERCE DEPARTMENT

STATISTICS axp COMMERCE
Statistics. : e

RESOLUTION

’ Simla, the 12th May 1890
v 1 N a0
"

READ—

Office Me .
lgtr:‘o;r;d:&(;om the Legislative Department, N
March 18go respectively, tfans;fén:' Os-f 55:1. and 623, dated the L
ing for disposal—

) ate t e llt Februar 18 (o]
)

urging legislative action on i
on its proposal that railway receipts should be reco
g—

nised as negotiable
X and -
T B . transferable instrument i :
ay as bills of lading; s, carrying a title to property

(2) A letter f
rom the Madras Chamber of Commerce. dated tl hF
, da he 25th February 1899, .

and a memorial fro
mt s 3
b Hbbas : he leading native merchant :
: y, supporting the proposal. hants and commission agents

RESOLUTIO .
N.—Consideri ¥
the proposal contained in th pegdie s tro.n g expressions of opinion in
hmionts Idveras : . e communications cited abov support of
e to it ik Have been b b o ove, and the equally strong
question should be again fully con}s’ide(:(\acelrgmezt’ iier. wised
y the mercantile com-

in convenient form i
Local Government Hevi W of the collection should b i
s, and published in view to eliciting as wi ‘e transmitted to all
s wide an expression of

public opinion as possi .
s wisll:es & Zp?asnble on the question at issye. Th
obtain the opinion of Local GOVernme;'nts Zi‘;"e.mment o o
an ministrations.

ORDER.~—Ordered R

: ‘ , that copy of the f i

kL : py of the toreégoi 1

n of papers be transmitted to all Local Gover:ﬁenfsszlu:?daqd i g
n ministrations, and

X :
o the Public Works and Legislative Departments
¢ Q : M
CALRER 5

Asst, Secy. to the Govt. of India.
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GOVERNMENT OF INDIA.

FINANCE AND' COMMERCE
DEPARTMENT.

7 OO
ol Ok
STATISTICS axp COMMERCE,
~ Statistics. i
/.' Vd < .4
RESOLUTION. /4 [TRS

P - oo | %JZ
To

ALL LOCAL GOVERNMENTS AND ADMINIS-
TRATIONS.
THE PuBLIC WORKS DEPARTﬁ}EN?’.

LEGISLATIVE DEPARTMENT.

”

NO. 2341.
Dated Simla, the 12th May 1890.

t/Zuu/ e l2 27, /’47/}’

@ /A /04”4 {C ﬁ .?d &, '/'/x(xj//r;,‘,n_

Proposal that railway receipts sh(_mld F)e de-
clared to be transferable and nrgot:a.ble Ir}Stm}
ments, carrying a title to property like bills o

lading.

4 . i
T T N e M S s

g

- g

GOVERNMENT OF INDIA.

FINANCE AND COMMERCE DEPARTMENT.

Enclosure to Resolution No, 2341 of 1890,

-
Proposal that railway receipts should be declaréd to be transferaple and negotiable
- instruments, carrying a title to property ixa bills of lading.

1. This proposal was first made by the Bombay Chamber of Commerce in a letter addressed to
the Legislative Department of- the Government of India. The Chamber's

<y : o proposal was afterwards
Supported by the Chambers of Madras and Bengal. The letterg of the Cham

bers are printed below :

No.1.] Iam directed by the Committee of the Chamber ¢ represent to Government Boméay Chamber,
the unsatisfactory condition of the existing law relating to railway receipts in India with 4ated the 10th Nove
the hope that His Excellency the Governor-General in Counei may see fit to initiate snch ™ 1886.
legislative action as may be necessary, not only to regylate more d’clinitely than
the respective rights and liabilities of the public and the various Railw
under these documents, but also to render them transferapa
carrying a title to property in the same way as bills of |,4;p

at present
ay Administrations
and negotiable instruments,
g
Of late years the use of railway receipts has beep 0 widely extended th
become practically indispensable to merchants as a basis op which to finance the rail-borne
trade of the country, and for that purpose a practice haq grown up of utilising them in the
same manner as bills of lading by attaching them to drafey as collateral securi?y. So long
as all .parties to the transactions so financed continye solvent and adhere to the spirit of
their contracts, the system works well ; but a few Months
dealers engaged in the grain trade between Bom}
involved. Merchants who had paid for produce in trangit
receipts found it impossible to obtajn possession of ;
Railway Company who had delivered a consignment ¢
by the Court liable to the consignor for the value.

The risks attendant on dealing with railway feceipts as carrying a title to property
bhaving thus been fully exposed; their use has latterly been in some measure restricted : but
even now, with a ful] knowledge of the danger incurregq merchants find it impossible Rt
tirely dispense with them, and there s little doubt but ’that in the keen competition of
business they will at no distant date be restored to their former position, only to lead to
fresh trouble and disaster when their powers of S€CUrity again come to be tested. The
simple fact is that the distances in India over which merchandise has o hé transported by
rail are so great, and the time occupied in transit is g long, that without the means of
finance which railway receipts are made to afford all p,4 thcb’larqest firms, with exceptional
monetary resources, would be precluded from trading, 1, other words. as the law now
stands, tlh? isbsue liefs between a restricted trade,hor one based on inherex;tly unsound condie
tions, while by con erring on railway receipts the DOW : TP ining to bills
of lading both drawbacks could be entirely obviated " c™> 204 Tights pertaining to bill

My Committee are S0 strongly convinced of the a
change in the law as they have indicated, that they Consider only very serious objections
e G S S

< e : I st. 1« J 1Ne . . he o iect h
deemed it advisable to acquaint themselves as fully ag > (_}on.n}munt et etk ey

g TR et o e inform. POssible with the legal aspect of the
question, and they desire me to submit, for the in OfMatjon of Government. a copy of the
opinion expressed by tie Solicitors to the Chamber Messrs, Craio: 4 > O
tl?is cit 'Iphk it seems to the Committee, so clearly d onstates 51 Lynch & Owen of
diffe l)" d A’l ’ f 08 30, ki tee, E Emonstrates the absence of any legal

ihculty, that they feel justified In asking that TOVErNment may be pleased to give the
matter the earliest Possibr - consideration, and either by framine an amendment to the
.2 ac e PR ) e Ar . v 5 ° .( e
'lndllig Co.ntrfglt) :\alt or the Bills of Lading Act (d[\bOf 1856), or passing a Railway or In-
n?m , larn?rz Vf\r:-'cexpts df\ct, remedy what is un Olft tedly a defect in the law from a com-
ercll:; point o View, and detrimental to the interests of the general community,
i 0. ’2.] We beg to state, as requested by you, oyr Opinion on the advisability of the Opinion
o ﬂm;)er s addressing Governnfent © with a view to Obt(tininq such alteration or modifica- fﬂhmo:}’ Bomi
a ; as s 3 HWav roraicbs ¢ . A 0 in the Bomia
'on of the law as to render railway re ceipts transferaple”, 4 negotiable instruments, Chamber's letter,
carrying a title to Properly in the same way as bills of lading »
5 A BT 2 LYe e > : Sy
_ Whilst SXpressing our opinion in the matter, W€ understang that we are desired to
pomt out the distinctions which exist in law betwcen bills of lading- a | il
receipts, as also the ses such digtiy s R parity Bt aud ) ol
P’S, as also the causes for the existence of such distinetion e hi
3 thas T g : . ste : Clions, and the reasons w hich may
ccur to us for or against invokine the interference of th Y . ;
railway receipts il g terierence ¢ Legislature in order to place
ay receipts on the same footing as bills of lac ng,
As regards the distinctions

at they have

on the security of the railway
t, while, in one instance at least, a
0 the holder of the receipt was held ~

dvantages to be derived from such a

of the
referved

existing between' bills of |

! Stwesh ading and railway receipts,
€nts in their origin or Prima

Iy significance ' are of similar

it seems obvious that both docum

e i Ll

e
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‘ g is to say, both are receipts given by_carriers acknowledging that goods have
ggggrz;xttr:ﬁelz s thz;n for carriage or transport, in the one case by land, and in the other
by water. ; . -

Y Fu;ther both documents usually include (together with the acknow\edgment of receipt
A goods, for carriage from one specified place to another) the terms and conditions upon
which the goods are to be carried and delivered. ;

%0 ] $herefore, a bill of lading and a railway receipt resemble ez}ch other.
As to their respective special or distinctive characteristics, we will now take each
document separately, and, first, as to i

THE BiLL OF LADING.

Its most valuable features are: . _
(1) that it is negotiable and transferable by endorsement and delivery or trans-
S o ission of the bill of ladi
(2) that endorsement and delivery or transmission of the bill of lading trans-
fers the property‘in the goods to the endorsee (in the absence pf a contrary
intention on the part of endorser and end_cu'see):k 4 Fngel |
) that it may be endorsed either specially or 1 blan Gt :
(4) that the holder of a biltof lading may by negotiating, endorsing, or transfer-
ring the same to a dond fide transferce defeat the vendor's right to stop
’ in lransitu. ( i i 5 :
i isti ills of lading by any le-

The above special characteristics were not conferred upon bi ! L .
gislati\:e enactm%nt, but were brouglt jnto use by merchants, and continued in use until
they become of established custom, and so acquired the force of la»‘Y. '

In England this custom of merchants in regard to bills of_laglmg ‘was recognised by
the courts of law at a very early period, although such recognition; was not perhaps a mat-
ter of clear authoritative record untjl the year 1793, when, by the decxs.lon of the 'lez_ldmg
case of Lickbarrow v. Mason, the existence of the custom of merchants in regard to bills of

lading was placed beyond the limits of contention, and the principle that a vendor’s right -

~ o transitu is defeated by the pond fide assignment of a ‘bill of lading by a
z(f)s:?gx?:eg :o":: third person for valual:)yle' consideration was definitely e::,t&bhshgd:

: of merchants in regard o bills of lading also received e recognition of
thé [:l;l;?sms\r:emby the Act XVIII a%xd }EIX Vict., Cap. 3 (commonly q}led “the Bills of
Lading Act”). : £ o

" The preamble of that Act recognises that by the custom of mercizapgs, the endorsement
of a g;};.eo liz?h"xtllg may pass the pro?)erty' in the goods.to the endorsee, and the Act then
prmiides that every consignee named in a bill of lading, and every endorsee thereof to
whom the property in the goods therein megtloxged shall pafss by reason of the
endorsement, shall have transferred to and vested in him all rights of suit, and be subject
to the same liabilities as if the contract pontained in the bill of lading had beén made

“The Act also provides that nothing therein contained shallaffect any right of stoppage
in transitu, or any right to claim freight against the original shipper, owner, Or any liabi-
lity of the consignee or endorsee by reason or in consequence of his being such consignee
or endorsee, or of his receipt of the gogds by reason or 1n. consequence of such consign-
ment or endorsement. ' A Fihecsld Vo o .
. .And the Act, lastly, provides that every bill of lading in the hands of a [consignee or
endorsee for valuable consideration ghall be conclusive evidence of the shl.pment o£>_the
soods therein mentioned as against the master of gther person signing the bill of lading,
notwithstanding that such goods, or some part th_ereof, may not have been shipped, unless
the holder of the bill of lading shall haye had notice at the time of receiving he same
that the goods had not been in fact lagen on bogrd. The only e_xceptlop or reservation is
that of the master or other person signing the bill of lading bemg able ltx?: show that the
oods, or part thereof, had not been Jaden on board owing to default .on his part, and that
their pon-shipment wag due to fraud og the part of the shipper or holder of the bill of
lading. 4 . . . 43 .
It being considered, as we presume, that this Act did not-extend to India, its provi-
sions have been made applicable to Indja by Act IX of 1856, which is word for word the
same as the English Bills of Lading Act, 2 AT
It will be noticed that in the preamble to the Bills of Lading Act, it is affirmed that
the endorsement of a bill of lading may pass the property in the goods; and as to this it
remains to be stated that such endorgement does not of neces$¥ty operate in every §mgle
case without exception to ‘‘ pass the pmperty," and w1‘ll not pass the property nghln the
meaning of the Act in cases where it js the actual or implied intention of the parties that
the property shall not pass. . : .
As, for instance, where the shipper of goods, having endorsed the bill of lading in
blank, deposits the same with his bankers by way of security for money advanced,

The law in such case has been clearly laid down in a recent decision of the Court in
England (Burdick v. Sewell, 10 Q. B. D., 305+ 13 - 8. D 159 ; and 10 Ap. Ca,, 74).

L}
i

Q
\
:

As regards right of stoppage in ¢ransitu, section 102 of the Indian Contract Act
provides that the right of stoppage ceases if the buyer, having obtained @ i/l of lading, ot
other document showing t#tle to goods, assigns it, while they are in transit, to a second
buyer, who is acting in good faith, and who gives valuable consideration for them.

_ And section 103 of the same Act further provides that where a i/l of lading or other
instruinent of title to any goods is assigned by the buyer of such goods by way of pledge
to secure an advance made specifically upon it in good faith, the seller cannot, except on
payment or tender to the pledgee of the advance so made, stop the goods in fransitu.

(It may be remarked parenthetically that if the words “ other document showing title
to goods ” and  other instrument of title ” included railway receipts, these would, of
course, secure the benefits or immunities conferred by the sections above reférred to, We
shall state further on our reasons for comsidering that ¢ railway receipts "’ are neither
“ documents” nor “ instruments ”’ of title within the meaning of those sections.)

Lastly, section 108 of the Indian Contract Act provides that no seller can give to the
buyer of goods a better title than he has himself, except in certain cases ; and one of those
cases is that when any person is by conseat of the owner in possession of a'bill of lading,
he may transfer the ownership of the goods to which sach bill of lading relates to any
other person, and give such person a good title thereto, nntwithstanding any instructions
of the owner to the contrary, provided that the buyer acts in good faith, &c.

It will be seen from what we have above stated that the position of bills of lading as

to their negotiability, and in other respects, is clearly aseertained and defined by law both
in England and in India ; but turning now to

RAILWAY RECEIPTS,
it will be found that the case is altogether different, thejr position and effect being ill-

defined and ambigusus with reference to negotiability, and with reference to the right
which they confer as between the holder or endorsee and the carrier and consignor.

In the first place, ifsany custom of merchants has
India, in relation to the negotiability or otherwise
never, we.believe, been established in a court of law.

grown up, whether in England or in
of railway receipts, such custom has

Next, there is not any Act of the Legislature, either here or in England, which defines
"or recognises any status or effect on the part of Tailway recaipts'in regard to negotia-
bility or otherwise. -

Speaking generally, and subject to what is hereafte, stated; a railway receipt is—

(1) neither negotiable (in the legal sense of the word),
(2) nor capable, when endorsed, of Passing the property in goods,

(3) mor is it when in the hands of a fond f7, endorsee for valuable consider=
- ation of effect to defeat the consignyy'g right to stop in transit.

-,

It is true that so far back as the vear 1833 (in the ¢as ; NGy
246), it was held by the court sitting in Bnngathat the §2T§;e?-§r :f/”;{l J;afgfr;’;orfgg'i’ﬁ N
upon an advance of money “ was a symbolical transfer of the property anarn;ight be cons
sidered the same as if the goods had passed” from hand g hand:” and this case was in
recent times relied upon by the plaintiff in 2 suit broug},,} in Ca[;'ut{a against the East

Indian Railway Com any. It was there argued
on the plaintifi's behalf, upon the authotity of :

s o D : the case of Ayl v Grifin, that a railway re-
ceipt is customary evidence of title, and that although j¢ may not have the full power of a

bill of lading, yet that it is an instrument which conferg upon the holder thereof a right to
deal with the goods.

The Court of Appeal (Couch, C. ¥., and Macphersop, ¥., reversing the decision of the'
lower court) seém to have approved the ruling of Hall v, Griffin, and to have considered
it appli¢able to a railway receipt, and it was held that the ¢
the goods to the holder of the receipt, notwithstanding 5
part of the consignor,

Eagleton v. the East Indian Railway Com:-
pany, 8 B. L. R, 581,

ompany was bound ta deliver
request to the contrary en the

| w———

But in that case not only had the receipt been sent by the consionor or himself to th?
holder for the purpose of enabling him to receive the goods, but it also appears that the
goods were delivered to, and accepted by, the Ratlway Companv Sor the express purpose
of being sent to the plaintiff, and tierefore the Court held thaf the property and tight to
possession passed to the holder of the receipt, and that the cohsignor could noét revoke
the authority which he had given to the holder to receive the goods. ’

And in the case of Hall v. Grifin not only Was the receipt of the wharfingers at
Stockton (whence the goods were to be despatched to London) handed to the claimant of
the goods, but the consignor also addressed and ordered to his agents (also wharfingers) in
London to deliver the goods upon arrival to the receipt holder. and further 1;hos,eg
promised to deliver-the goods to him on arrival. :

agents




4 '

+n our opinion, that so far as this case and the Calcutta case decided that i
u tf Olilgvg;c;:sop;ssgs by t'ransfer of a wharfinger's or railway receipt, they only so ( ;
F :r dy having regard to special circumstances which had happened in each case, and not
2}?:: tie’y decided as a general principle that the passing of the property was a matter
inherent in all cases to the delivery or transfer of a wharfinger's or railway receipt.

And neither case can be regarded as an authority to show that the endorsement of a

railway receipk b0 & third party for valuable consideration will protect the holder from
consignor’s right of stoppage in transitw, :

With the exception of the cases aligve referred to, we are nof aware of any reported
decisions bearing upon the effect of the transfer or endorsement of a railway receipt.

In a case lately disposed of by the Bombay High Court (Gunesh Shundiram and

5

their despatch; possibly for this reason mot very much would be wajned by making
railway receipts negotiable, so far as the United Kingdom is concerned. That such
receipts have not acquired the same advantages asbills of ladine is probably due to the
circumstance that it may not have been hitherto worth the merchants’ while to secure those
advantages for railway receipts.

But in India the case is different: goods travel lon
several days on the road. It seems obvious that com
facilitated if under such circumstances a railway recei
or as good security as a bill of lading.

gdi§tances by rail, and are often
mercial transactions must be greatly
Pt can be made to afford the same

]
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" to refund to the consignor the value of goods delivered b

others v. the Bombay, Baroda and Central India Railway) the Company had, notwith-
standing objection notified to them by the consignor, delivered the goods fo the holder of
the railway receipts ; but the receipts had not been endorséd to the holder, and the
Court found that he had obtained possession of them by fraud, and ordered the Compan

gy R ) y them to the receipt holder. [t

“appeared that the receipt in this instance comprised a condition (printed thereon) that
tﬁe same should be produced by the consignee, or that the goods would not be delivered,
and that “if he did not attend himself to take delivery, he must endorse a request for
delivery to the person to whom he wished it made.”

) As already stated, the receipt had
not been endorsed, but it was prgved that the Company had frequently during a period of
21 years delivered goods to holders of such receipts unendorsed. The Court heldin effect

that this practice could got exonerate the Railway Company, and that, even if it were a
recognised custom, consignors at a distance from Bombay could not be held bound by it.
Whether the Court would have held the Company justified in delivering the goods
supposing the receipt had been endorsed by the consignor (in accordance with the con-
dition) is not clear. We apprehend not, as the holder of the receipts had obtained the
same by fraud, and notice of the fraud had been given to the Company. :

There remains to be considered the question whether the wogds “document of title

used in section 102 of the ‘Indian. Contract Act, the words “instrument of title” used in
section 103, or the words “ document

; cument showing title ” used in section 108 include within
their meaning respectively a railway receipt. :

We do not think that this question has ever been decided by a coﬁrt of daw ; at gll
events we are not aware of any reported decision on the subject. - .

We apprehend, however, that there can be but little doubt
‘peither a ** document of title,

that a railway receipt is

As a matter of fact, ®nsiderable transactions in the wiy of “négoliation. ot rallwk
receipts take 'place in India, and especially in Bombay; and such traansactions taciBtate
and indeed are, we believe, often necessitated by the lawfy] operations of trade. 3

As matters stand at present, a merchant who bu
of “cotton, is exposed to the risk of the goods being st

case of an insolvency by the Official Assignee, or claime

opped in transit, or claimed in the
was not the true owner of the goods.

d on the ground that the consignor
Why.should the negotiator of railway receipts be COm‘pe]led to sncar tiese sl ?

It appears to us to be a hardship and an anomaly
attend the negotiation of railway receipts whilst th

practically free from them; and the very fact that such fisks exist in connection with
railway receipts seems calculated to operate in restraint of trade,

It may well be that a mercantile custom is eveh now growin -
in existence, to treat railway receipts on the same fOOtingg;s billsg : l,aldi ;tg.be not already

If this be the case, then it is of all the more importance WAL gacl cusionl shonld be

that risks of the 'kind should
¢ negotiation of bills of lading is

recognised and established by law.

The application by the Legislature to railway reca: -
bills of lading would not, we think, be a matter of any difﬁilupli; . of the 'law wh;c? governs
. This object could, we submit, be effected by an Amendment of the dadian Conteact Act

or.of _the Bills of Lading Act (IX of 1856), or by Passing 4 ¢ Railway or Inland Carriers
Receipts Act.” by ;

Such amendment of the law might with advan

tage be pli lsato 8
receipts, and perhaps to other carriers’ receipts. BEEAGSEahcaily Shons " siup!
BoTan, « instrument of title,”” nor a * document showing We are of opinion that to place railwdy receipts Upon an equal footing with bills of
title.” - i FR B, : ] lading is desirable, not only in the interests of trad
Such a receipt is, of course, Wﬁq:e (though not necessarily conclusive evidence) that

the Railway Company who have gmg?e
carriage. But what evidence is such receipt that the goods belong't
produces it ? And if the receipt in g :

o the person_who
eIPt In ng ‘way evidences ownership, fben E A :’.9,“\“
said to be a “ document showing t‘m,to the goods ? e how can be

We have examined the forms of racei
and we find that a very large number of ¢e

the receipt have actually received the goods for

pt used by all the principal railways in India,

: i m contain a clause to the effect that thej" con-
signee ” must produce the receipt, or the goods will not be delivered ; if he does not
himself attend, he must endorse” a

b © 2 Tequest for delivery to the person to whom he wishes it
made. A receipt sO framed is doubtjess a document evidegcing the rigl?t of th:‘;crson
therein named as consignee to 7ecesy, delivery of the goods fro

: SN e m the Rail g
Baut there is a very wide distinction between a do®ument which s A DRy

y hows “ a right to receive "’
ds from the carriers thereof and 3 goeyment which shows title (z.e. : .

ship and of disposal) to the goods themselves. ya right of owner-
It may be said that, judged from this point of view, a bill T
better thai a railway receipt. P ) il of lading should be no

But the answer is that the establigheq custom of merchants recognised b “ urts
of law and by the Legislature has inyegted a bill of lading with the gl?;.racte! otfhea cgocu-
ment showing title, whereas no such egtaplished and recognised custom exists as regards
railway receipts.
©  Further, it is noticeable that sectjon 108 of the Indian Cont i,
before referred, expressly includes gn ontract Act, to which we have

: ot only bills of lading, but algy « _ o
« warehouse-keeper’s certificates,” ang 5  wharfinger's Cgﬂiﬁcate i dock-warrants,” a

; y wa for
delivery')) but “" mllway or carrler’s l‘eceipts Y oare not mentioned. rrant or Ol'der
We have now shown that thcre'ig a very material distinction between the value for
* commercial purposes of a bill of lading and 2 railway receipt, the latter enjoying few, if
any, of the special advantages and priyjleges which attach to the former. : '
The reasons for this are not far 4 geek.

Western trade of former days was almost entirely carried on b water. Rail
é 'y 3 lj . auwa
are comparatively of modern date, ang distances in the United Kingdomyso sho:t that 8003;:
may arrive at their destination as sgop as the railway receipt granted at the place of

selves to the initiation of such legislation; and (3) tl

A €18, but of all the community generally.
It follows, therefore, that in reply to the question

3 y - Put to us, we are of opinion that “ it ’
is advisable that the Chamber should address the Government with a viewpto sbiginbach
alteration or modification of the law as will render_rzw.llway receipts transferable and mego-
tiable instruments, carrying a title to property int ]

he same w: ills of lading,” and

(we may add) as will secure to railway receipts the sa,f;;" ep;\i:i);easesblins :11 ?esmgc':tsags

bills of lading enjoy. & P
No. 3.] Thave the honour to state, for the informag; . i
Chamber has been favoured by the Bombay Chamber v ton.of:the Gobernment, that this

ith i
addressed to you on the roth ultimo, askisg that legisly Sl Sk 485 4B Ak aRCH

The opinions expressed by the Bombay Chamber arg ¢}, &d by i tile coms
munity of Madras, and I am desired to say that this Chamberr ente{tainz tll?:lif;?elt%atcz?e
Government will be pleased to take the legislative acti

On that has been proposed.
No. 4.] I am to say that this Chamber is generally ;
in the letter of the Bombay Chamber of roth NovemberTag,

; e They can see no reason why dated the 2gth April
railway receipts should not be placed on the same footing asybills of lading. Smal); 1887

parcels and packages could be covered as now by parce] receipts.

2. The proposal was referred by the Government of India

for the Advocate-General by the Government Solicitor and the

to its Law Officers, and the case stated
Lrelow :

Advocate-General's opinion are printed

No. 5.] The questions raised in the accompanyin

T

1ons for conveyance by railway

2) whether any pracical objections suggest them-

'€ lornf which such legislation should
take.

YSa railway receipt, say, for 100 bales

- Madras Chamber,
& It dated the 8th Dec-
i 4 L ’ : Ive action may be taken to place ember 138. ,
railway receipts on the same footing as bills of lading. y P

n favour of the proposals set out Bemgal Chamber,

S Papers, and on which the Government _Case stated by fr.
of India desire the opinion of the Honourable the Advocate. xe’ncral are, as it appears to thc: H.4. Adkin, Officiat-
Government Solicitor, (1) whether the application of the ombay Chamber of
the -Government of India in the Législative Department :
initiation of legislation with a view to placing receipts granted by Railway Admini
tious to consignees for goods entrusted to such administrat; y i aai e
on the same footing as bills of lading ; (2

ing Solicitor to the
ommeérce to Government

akes out a sufficient case for the India.

of




General.

From the Manager, :
dated the Sth Fune wgay should be justified .in handing over goods at any time to any one prod

1887,

From the Manager,

Opinion by Mr.
G.C. Paul, Advocate- Ly

- : :

These questions are, of course, based on the assumption that, as the law of India at
present stands, railway receipts are not negotiable instruments ; and as to this, it appears
to the Government Solicitor that the letter from Messrs. Craigie, Lynch & Owen appended
fo the letter from the Secretary of th Bombay Chamber of Commerce makes out a con-

clusive case. -Unless, however, the Honourable the Advocate-General concurs in this view
the questions, as above stated, will not arise. 8

- The cpnsiderations urged by the Bombay Chamber and their Solicitors in support of
their application appear to be very strong, and no reasons occur to the Government Soli-

citor (who concurs in the views expressed in Messrs. Craigie, Lynch & Owen’s letter) against
the proposed legislation. =

The Honourable the Advocate-General will please advise on the questions stated above.

No. 6.] The letter from Messrs. Craigie, Lynch & Owen to the Secretary of the Bom-
ay Chamber of Commerce, I think accurately enunciates the principles of law relating to
bills of lading and railway receipts respectively “1 am further of opinion that the Bombay
Chamber of Commerce has made out a strong case for legislative action, If railway
receiptsare puton a par with bills of lading, ddubtless the legal responsibility of the Govern-
ment’mther as owners or principal proprietors of Railways will be increased in cases where
unpaid vendors can lefa ly exercise thejr right of stoppage iz tran situ. ‘The question for
the Government to decide is whether in view of the great advantages to trade which
would be afforded by railway receipts being put on 2 ﬁar with bills of lading, an addi-
tional legal responsnb}hty s!:ou]d not be incurred by the Government. Thisisa uestion
of expediency and policy which is beyond my province as the Legal Adviser to the Govern-
ment. But if my advice is sought on’this subject, 1 would be disposed to view favourably
the change in the law recommended by the Bombay Chamber of Commerce,

3. The proposal was then referred to the Agelnts' of Guaranteed and the Managers of State Rail-
ways for their opinions, the Agents bersig instructed to send their opinions to their London Boards.
Tt was also suggested to the Secretary of Statg that the question should be discussed with the Boards

gf 113‘?““? of Indian Railway Companies, The opinions received are reproduced in substance
elow:

- BENGAL-NAGPUR RAILWAY.

No.7] Inmyo inion the custom on the subject requires alteration, and that a rail-
i ucing their
receipts for the same, and that; having done 0, they are free of a responsibility in the
matter. : Gl ‘

2. Tt is not universally admitted by Jegal authorities that a special legislation is neces-
sary. Macpherson on Law of l.nd.ianb{ﬂﬂways and Commop Carriers, page 37, would lead
to the opinion that all that is required is a receipt in the fopfn of 2 speCiaﬁ‘ contract approved

by the Governor-General in Council, a5 has been done with risk notes, and that such a
contract could not be altered by the Civil Courts. :

-

: * BmAspmi.ETAwm STATE RAILWAY.
Na, 8.] Officially no instance of the difficulties attended on the non-negotiability of

f;;;d the sth Fune railway receipts has ever occurred tome, I, however, am fully aware of the truth of what

the Secretary of the Bombay Chamber of Commerce puts forward, and do not anticipate any
difficulties likely to accrue to Railway Administration by giving effect to the suggestions.

i
Burya STATE RAILWAY.

Fram the Manager, No.9.] The matter was discussed at an official meeting held at this Office on Mon-
dased the 17th Fune day, the 13th instant, when the Examiner of Railway Accounts pointed out that the follow-

1887.

From the Manager,

ing endorsement appears on Goods Receipt Form No. S. N. 36:

« This receipt must be produced by the consignees or the goods will not be delivered ; if he does not
himself attend, he must endorse 2 request for deﬁ:efy to the person to whom he wishes it made. If the
consignment or this railway receipt is sold gne or MOre times, tY\e endorsement must_be a distinct order to
deliver to a certain person ot firm, and this order must be on a one-anna stamp. 1f more than one order
appears on the face hereof, each order must bear 2 stamp.” 4

It was therefore resolved that in reply to the reference, it be pointed out that the
above-quoted rule, which is issued under the authority of the Government, evidently
constitutes the document concerned a negotiable instrument, and that, as far as State
Railways are concerned, no legislative action appears necessary.

EASTERN BrnGAL STATE RAILWAY.

Jated the 24th Fune by Messrs. Craigie, Lynch & Owen, Solicitors to the Bombay Chamber of Commerce,

1887

No. 10.] The legal aspect of the question appears_to have been fully dealt .with‘

L]

i/

- still, when granted and executed on a separate form intended for s

: ' 7
and these gemtlemen, after setting forth arguments in favour of the proposal,
state :

«This object could, we submit, be effected by ant amendment -of the Indian Contract Actor of the Bills
of Lading Act (IX of 1830), or by passing @ Railway or Inland Carriers Receipt Act.”

1 have referred to this, as I consider from & railway point of view that, in the event
of the Legislature favouring the proposal, the manner in which the object is effected is of
some importance. In my opinion the latter alternative is the best.

I do not follow the Advocate-General where he seems to imply that if railway.

receipts are put on a par with bills of lading, an additional legal responsibility will fall on
Government as owners or principal proprietors of railways. It seems to me that the
responsibility of the railway as a carrier should not extend beyond the delivery of the

0ods to the consignee or endorsee, as the case may be, In this connection, I may remark
that the right of stoppage in transitu is very rarely exercised, and there appears no valid
reason why railway receipts should differ from bills of lading in this respect.

-

TIRHOOT STATE RAILWAY.

‘No. 11.] [Isee no material objection to this as far as the railways are concerned, as-

suming that the projected legislation to effect this protects railways from_loss or undue cfgg;d the 15th Fune

responsibility- The endorsement to a consignee, for instance, which would give him right of
FrOperty in the goods, should at the same time involve responsibility to the railway for

reight and undercharges, though we may still have to hold consignors responsible for
fraudulent or mistaken description of goods. Due account should also be taken of the differ=
ence between the station stall on Indian Railways and those who have t '

deal with ordi
bills of lading used in shipping. ety 5ol

Itis to be noted that the correspondence received with your letter under reply
shews that the supporters sO far of the proposal are those who would be buyers or
consignees of goods to be dealt with under these negotiable receipts. It would be well to
take the views of sellers on the matter. «It would possibly be found that they were not so
favourable to the propf)sgl, and that the anticipated increase of trade among the smaller
firms at ports, which ‘it is urged or implied as likely to follow on the reali?sation of this
proposal, would not be fulfilled unless the operation is protected by greater security to the
consignor at the station of consignment. In any case consignors would desire, 1 think,
that railway receipts are not made generally negotiable, but only when endorsed, or, better
uch negotiable receipts.

3ia NORTH-WESTERN STATE RAILWAY.
No: 12.] The proposals aré apparently that the railway rece

in law an instrument of the same nature as a bill of lading, the mos
which are stated to be— ;

ipts should be made

(1) that it is gegotiable and transferable by endor.sement and delivery or by
transmission : . .

(2) that endorsement and delivery or transmission of the bill of lading transfers
the property In the goods to the endorsee (in the absence of a contrary
intention on the part of the endorser and endorsee) :

(3) ‘that it may be endorsed either specially or in blank :

(4) that the holder of a bill of lading May by negotiating, ¢ndorsing, or trhmafer=

ring the same to a .bond fide transferree defeat the vendor's right to stop
in transitu.

The bill of lading is also seemingly, with certain reservations as to fraud, &c., conclusive
evidence of the receipt of the goods as against the carrier.

The State Railway form of receipt, after providing that it must be produce d by the
consignee, further provides that— .

« If the consignment Or this railway receipt is sold (;'}e Of More times, the endorsement must be a distinef
written order to deliver to acertain person Or firm, and ‘t)‘ls or er must be on a orie-anna stamps 1f more than
one order appear on the face kereof, each order must bear a stamp,”

.

This would seem to indicatp an intention to recognise the receipt as a negotiable
document and instrument showing title to the }%Oods, and the proposed legislation ald
apparently define and legalise its position in these respects.

I am not quite clear as to the position the Railway would occupy in the case of =

(1) . An endorsement in blank.

(2) The bond fides of a transfer be}n‘gtqufeshoﬂed, and the consignor seeking in
consequence to exercise a right of stoppage in transitu.

But I am inclined to think that, so far as the railway is concerned, the receipt should
be specially endorsed, and that its production duly endorsed should be accepted as sufficient
evidence of title and delivery made thereupod, €XCeptin case of an interdict from a Court.

sg o I e
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dated
¢ valuable features of ;,’,;’f;f;‘;;‘;‘j‘,gg;

From the Manager,

From the Examin-
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Any increase in the responsibility of the railway is, I think, to be deprecated, and
robably the requirements of the mercantile community might be sufficiently met without
adding to the liability of the railway. '

With reference to the remarksof the Beng 1 Chamber of Commerce, it would probably
be desirable to have a distinction between the parcels and goods receipts.

The proposals have been made in the interest of the export trade, but there is also a
large internal trade to be considered, and [ am unaware whether the proposed charges are
. such as would commend themselves to the large body of Native mercY\ants who chiefly
carry on the internal trade of the country. Steps might perhaps be taken to ascertain
this. If necessary, there might be two sets of forms—one for the export, and the other for
the internal trade, to be used at the option of the consignors ; but, except upon very strong

grounds, it would seem undesirable to have forms of different legal nature for the same
railway purpose.

From the Traffic No. 13.] It would, I think, be expedient to obtain a full explanation of the extent to

?:5;2; 'Mdfs‘:i'ﬁan, which the legal responsibility of a Railway Administration is increased.

dated the 17ih Fune
1887,

L4

The Advocate-General imphies that this increased responsibility will be incurred only
in cases where unpaid vendors can legally exercise this right of stoppage in transition.
The clauses of the Contract Act which affect the case are—

9. “A seller who has parted with the possession of goods and has not received the whole price may,
if the buyer becomes insolvent, stop the goods while in transit to the buyer.”

to1. * The seller’s right of stoppage does not, except in the case hereinafter mentioned, cease on the

buyer re-selling the goods while in transit and receiving the price but continues until the goods have to be
defivered to the second buyer, or to SOme person on his behalf.”?

1oz, “The right of stoppage ceases if the buyer, having obtained a bill of lading, assigns it, while the

%oodg ere ’in transit, to a second buyer, who is acting in good faith, and who gives valuable consideration
or them. .

To take the cases given in the Contract Act: A sells and consigns certain goods to
B, and sends him the bill of lading. 4 being still,&mpaid, B becomes insolvent and assigns
the bill of lading for cash to _C ; C either knows or does not know that B is insolvent. In
the former case the transaction is notin good faith, and A can stop the goods in transit.
In the latter case the transaction 1s in good faith, and A cannot stop the goods in transit.

But the Railway Adminis}ration is not in a position to know whether the transaction
between Band Cis in gOOd fmth, and, in the absence of such know
be placed in a dilemma if A orders the gaods to be stopped in transit.

If the Railway does not Act on A's instructions and allows the goods to be delivered

_to C, and it subsequently turns out that the transaction between B and C was not in -good

faith, it becomes liable to 4 for tl_le valye of the goods. 1f, on the other hand, the Railway

stops delivery of the goods, and it turns gyt that the transaction between B and C was
conducted in gOOd faith by C, then € can sye the Railway for loss of market.

If my interpretation is correct, there js no question that Railway Administrations will

! incur 3%56“0“5 feSPO“Sibth i and the question is, whether the facilities given to

merchants would be likely toincrease trade to an extent which would compensate railways
for the increased risk incurred. ]

On the whole, I am doubtfully disposed to believe that the kprospect, of extending
trade is worth the risk, and to recomqend that we declare in favour of the proposed
legislation.

No. 14.] Before we are called upon to express 2 definite opinion, 'some explanation

From the Manager, L
4 hich our responsibility wauld be increased by the proposed

Punjab  Section, 1S T& uired of the extent to w

" dated the 28th Fuane i ion.
2887, legislation

The wording on the form of receipt in use on State Railways would appear to

: imply that we already consider the receipt a5 a document showing title to the goods by
the person to whom it has been last duly transferred by endorsement. I cannot, however,

say under what responsibilities the Railway actually labours in the case of an endorsement

in blank or ip the event of the bond fides of 4 transfer beinig disputed by the consignor, and

his instructions received to stop delivery  The responsibility would seem to depend upon

whgther t.he transfer ' pmde in good faith between the parties. concerned ; but how the
Railway is to ascertain this before it may pe too late is in no way indicated.

If the prqused legislation will remove this difficulty, or at all events place us in
e position than we are now, I would willingly “dvocate the acceptance of the
assimilation of bills of lading and railway receipts which the mercantile community appear
to desire ; but the opinion of the Honouraple the Advocate-General distinctly indicates in-

creased .re:s_pon.sib_ility in certain cases, and we ought to know what the extent of this
responsibility is likely to be. P
From the Trafic _ NO X5} 5 hpre can be no doubt that to place railway receipts on the same footing as
Superintendent,  bills of lading will be an immense convenience to merchants and bankers,

Sind Section, dated v e 5 : )
. At the same time it is equally certain that the responsibility of the railway carrier

the 14th Fune 1887. . 1 ¢ . ;
will be largely increased, especially so if the consignee is allowed to retain his right to stop

goods while in teansit, and while the present practice of delivering goods -on. indemnity

ledge, must of necessity

e

9.

bonds remains in force. These considerations, however, cannof be allowed to outweigh the
great convenience that would be afforded to traders, and I think it would be well if railway
- receipts were rendered negotiable documents.

No. 16.] I concur in the general opinion that a railway receipt should be a negotiable sf,:;".’s ﬁ’::‘ ::a";g:é
document. But as this will virtually Prohibxt.del}very_ without production of the receipt, it the 15t Fuly '1887.
may possibly be advisable to restrict its application either to—

(1) certain trading localities ;
(2) to consignments of certain value or quantity ; *

(3) to certain classes of goods, and allow all other traffic to be conducted on ordi-
nary principles. A form of indemnity bond will also be necessary to meet
cases of lost negotiable receipts.

There are also certain small consignments for short distances, the freight on which
will scarcely cover the cost of printing'aud filling in the numerous forms which now com-
plicate and retard the business of a railway, and I would venture to suggest, while the
alteration of the law is under consideration, the advisability of still further altering the law
and making it legal for railways to book small consignments at owner's risk without either
a consignment note, receipt, or invoice, the fact of their entry in a receipt book-and of a

* signature on a delivery book being considered conclusive evidence of receipt or delivery.

EasT INDIAN RAILWAY,

No. 17.] My own opinion is that before any change in the law is considered, the From the Agent to
alleged inconvenience to the public should be fully ascertained and established. If from Ccallgers \” F it
the circumstance of railway goods receipts not possessing the legal status of bills of lading :’s';;_m:g' 138‘7 S
the inconvenience to trade should be found to be cousiderable, I aw of opinion that Rail-
way Administrations should be prepared to accept the increased risk and responsibility
which a change in the law would entail, Correspondence is enclosed.

No. 18.] I am desired to hand to you the enclosed copy of a report from Messrs. ):,?m she -Boovd
Freshfields & Williams, the Company'’s Solicitors, in which the question of the proposed of Directors to the

legislation is fully discussed from a legal point of view, o rloh 2_&2”3”‘:::;?1 r&f!k;
For the rest, you are aware how anxious the Board have always been to grant the

utmost facilities to traders using the East Indian Railway Company’s system or. that of
other Companies in connection therewith.

It appears, however, to the Board that the alterations now suggested by the Bombay
and other Chambers of Commerce, if carried out, must entail increased, and probably
onerous, responsibilities upon the East Indian Railway Company, and they therefore feel

their inability to arrive at any judgment upon the question until they are able clearly to "
‘understand what course of legislation the Government of India would propose.

Should the Government, therefoge, decide to proceed to any legislative enactment to
alter the present status or force of the existing Tailway receipt for oods, you are irect-
ed to take the earliest opportunity of apprising the Board thereof, and to i d for
their consideration (in conjunction with their legal advisers) the full terms of any®measure
¢t» be introduced into the L-gislative Council. You will further, at the same time, most
urgently represent to the Government of India the Board’s requést that they may have
ample time to consider any such legislation ona matter which appears to them of vital
importance to the East Indian Railway Company before its final adoption.

No. 19.] We collect from the correspondence and papers that, as a matter of practice,  From :
the East Indian Railway Company already treat the railway receipts toa certain extent ﬁ;‘:’;ﬁe:ge &"f;r';
as bills of lading, and deliver the goods at their destination to any endorsee of the receipt mentioned in_ the

appearing thereon entitled to such goods. This practice, it is clear, is carried on at the foregoing leiter).
Company’s own risk.

Messrs.,

The question then arises, what effect wﬂ{‘d the 'Pl'opose‘d" legal ;ssimilation of rail-
way receipts with bills of lading have on the liability and responsibility of the Company
in the carriage of goods.

We may here observe that it is not quite clear in what way the promotersof legisla-
tion propose to make the new law obligatory on the Railway Companies.

At present the system of railway receipts adopted by the Company is an entirely .
voluntary arrangement.

We anderstand that, under the” Indian Contract Act, the sole duty of the Railway
Companies as carriers is to delfver goods to the Original consignees, and that the Com-
pany is not bound to issue railway receipts at all, nor to recognise or act upon endorge-
ments, and consequently the Company can depart from or modify theirs present practice L
in any particular case when it may be convenient Of prudent to do so. ‘

If the law were altered so as to place railway receipts onthe same footing as bills of 2
lading, and a statutory form of bill of lading were prescribed and made obligatory on the
Companies, they would become liable for the proper delivery of the goods to the party ‘
entitled under the bill whether as endorsee ur otherwise, :

e
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" From tke Board
of Directors to ihe

Agent, dated

10

As a consequence of this, the Railway Company \v?uld have to take into consideration
questions as to irregular and forged endorsements, and in the event of goods being delivered
even Lo an innocent holder for value when a previous endorsee’s signature had been forged,
the Company would be liable to the right holder whose signature was forged fot the goods
so delivered. :

In addition to this, further inconvenience would arise in connection with the exercise

by an unpaid consignor of his right of stoppage 7 transitu.

At present, when a consignor and consignee stand in the relation of unpaid seller and
buyer, and before the delivery of the goods the consignor finds out that the comsignee is
insolvent, the former has a right to stop the delivery of the goods to the consignee’; but, in
the case of a bill of lading, the consignor cannot-stop t.he goods 7 transitu if the consignee

has parted with the bill of lading, and it has passed into the hands of a dond fide holder
for valuable consideration.

. It follows that if railway receipts were turned into bills of lading, questions of the
good faith, &c., of the holder would have to be considered when an unpaid consignor
attempted to stop goods in transitu. :

Whether or tiot, in the interests of trade, it would be advisable for the Government of
India to impose upon Railway Companies the additional risk and rqsgonsnb:hty which we
have pointed out, it is not for us to express an opinion : but in our opinion tl‘)e.proposal is at
least open to the criticisms and ohjections passcd upon it and_urged againstitin the letters
of Mr. Macpherson and Messts. Morgan, and we thmk_ tha_t, as pointed out by
Mr. Macpherson, if any alteration of the law takes place in the direction now contemPlated,
it is essential that it should only apply to consignments above a cerfain fixed welghf: or
value ; otherwise a wide field would be opened for petty frauds on the R:nlway Companies,
and we think that some provision for protecting Railway Companies against forged endorse-
ments should. as suggested by Messrs, Morgan, be introduced into the Bill. We prefer to
defer giving any more definite opinion until we see the exact terms of the proposed
legislation. ;

GREAT INDIAN PENINSULA RAILWAY.

No. 20.] The >objes>t which the Chambers have in view is und_erstood to be to give.
the further facilities to tradersin the conduct of their business, and, in as far as it may be

11th November 1387, Possimc to secure that object, the Board recognise that the proposal is of a character deserv=

the Board

ovs, “dated the Gth
Fanuary 1888.

ing their support. It is not necessary for the Board fo go at present into details as to the
monner in which the arrangement suggested might affect the Railway Companies as
carriers, but it must be rementbered that there are in that respect circumstances which-
could not be overlooked in any proposed Jegislation. |

That with this reservation, and with the understanding that it is not contemplated
‘by means of the proposed legislation to affect unduly responsibilities at present attaching
t the Railway Companies as carriers, the Board will be ready to give their best considera-
tion and assistance to any Bill which may be ‘ntroduced into the Legislative Council on the
subje.cawwhich they assume will be pioceeded with in the Council in a way to afford

the R Companics the fullest time for considering it, and representing their views in
the matter. '

BOMBAY, BARODA ANp CENTRAL INDIA RAILWAY.

nHa No. 21.] . The change which the Bambay Chamber of Commerce advocates is one

ec- which, confers certain advantages upon the mercd ntile communities of ‘t'be‘port; of 5:‘);:-
ation, and it does not appear from thejopinion expressed by the Selicitors to the ; m.ikjg
" Chamber of Commerce that the interesgs of the imland traders, or that the mcFea§cb rx:he
‘and - responsibilities which would be entailed upon ‘R:u'lway Adm_lmstr.at‘lm‘lr ){) doe
introduction of the proposed change, haye been dealt with in connectto.t_\ with the subject.
It is pointe'd out in the correspondence that difficulties would be l'l‘k?ly tocz:i':stz “11:‘3
respect to the stoppage of goods in tra <it in the case of the loss ofhrm “c:g Ol}e.'l COpminr.nce
with regard to the lien that Railway Administrations now have upon t 1& gou e 2 : isigne
who has hecome insolvent, as well as in connexion with fc_)rgcd _enrdor.ser'm{n) tho» R(:;‘lw‘ay
receipts. Delivery without the production of railway receipts W oul _lr:w)' Vtkl r:‘ftcn liehy
in increased risks, and to insist on tle production of .raxlway receip \‘l‘?Pfcht il shr‘)r}t,:
délivery, and so block up storage accommodation: [his \\;oulq SPLC]&'!)' ;] G
distance traffic, such as our cotton traffic from Guzerat ar}d }\athxa\\ arﬁ ?huc e
at Bombay before the railway receipt can reach the consignee through the post.

" The negotiability of bills of lading s doubtless in complete cfotnhfornnty)\\1_tl;‘;1}il (‘:fnattc-)
ing legislation regarding shipping matters, while the extension of | ﬁchi::mP Firlw; pb e 25
railway receipts might necessitate many al terations in law as né)"‘:tdl : g ; {\' = y ("n :
in the main I agree with the opmion exprcssed by.the Agent, ; a:ﬂ J rtn'fla‘nq‘ -d,““‘y. Lwi[xy
attached, with copies of opinions of Eagt [ndian Railway oﬂnccr_s), ! wat 1 sl;. msm ll(_v‘(‘e::- ):
is shown for the introduction of the proposed change, or the interests of trade gne com

: ¢ oppose the introduction of legislation to
merce are to be promoted thereby, 1 w ould not | $ g A
make railway receipts negotiable, Pri’vided that it 15 accompanied by safeguards to protect

Railway Admimstrations against undue risks and responsibilities,

v

e
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No. 22.] This subject is one of much importance, and in tke opinion of the Board
should not be legislated upon without full previous enquiry as to the nature and real extent
of the disadvantages to traders and others alleged by the Bombay Chamber'of Commerce,
with the concurrence of the Bengal Chamber of Commerce, to result from the present status
of railway receipts as untransferable and unnegotiable instruments not carrying a title to
property in the same way as shipping Dbills of lading. The Board concur in the view
expressed by yourself and the Agent of the East Indian Railway Company to the effect that,
if a change in this status is advisable in the interests of trade and commerce, the Railway
Companies should not oppose a necessary alteration therein, provided that in any legisla-
tion undertaken with a view to this end, the Railways are fairly protected against andue
risks and responsibilities, and are not unreasonably hampercd in the prompt conduct of
their business as common carriers.

BHAVNAGAR-GONDAL RaAlLwaAy. ”
No. 23.] The Traffic Superintendent of this Railway reports that no complaints have
been received from merchants or traders of any inconvenieuce arising from the railway
receipt not being a legalised dncument in the same sense as the bill of lading is, but at the
same time he has no doubt that the railway receipt being placed on the sAME footing in
point of law as the bill of lading would be a convenience generally to the trading community,
and in this opinion I concur.

4. Aboul this fime the Secretary of State had under consideration certain claims for compensation
preferred by an officer of the army on account of injuries received, and the question of the liabilities and
obligations of railways owned by the State was discussed.  The opinions of the Legal Advisers of
the India Office on this Juestion snd on the question of the negotiability of railway receipts were
sent to the Government of India for consideration in connection with the Railway Bill which was then
under preparation. The opinion on the latter point was as follows ; -

No. 24F I do not think there is much legal aspect in this case, though the general
considerations which apply to it are important. For I do not quite i whyb the legal re-

lation for negativing such responsibility.
The geueral considerations applying to the cose are as follow: i3

The negotia}:»il_ity, &q., of bills of lading was brought about by custom or the law
merchant, they_ bex'ng ancient mercantile documents appTicable to goods at sea shipped in
oxcle bpttom, which, if su‘ld. could not be delivered by reason of being on the sea. If the bill
¢’ lading was not negotiable, the species of property to which it applied would be locked
u 1, and, in the old sailing days, for long periods. e

It may be doubtful whether the existing law as to bi : ‘

e e o bills of lading would have grown
up and taken root so as to be recognised with judicial sanction in thesge days of quicﬁ voy-
ages. .. And at all events the principle on which the negotiability of bills of ladinggdsbased
vit., that for a long period the goods, and the captain ip FCharge of them: ‘canhot B !
nicated with, does not apply to railway carriage with telegraphic communication.

However, i the words of Mr. Justice Buller in L
o riey i : ckbarrow v. Mason : ““ In all mercan-
tile transactions, one great point to be kept uniformly iy view is to ma,ke the circulation
and negotiation of property as quick, as easy, and as certain as possible,” and if land car-
riage and water carriage were on all-fours, the proposed Jegislation might be beneficial

. . % o .
But so far from being on all-fours, thege are important distinctions applying to them
- t=1 >

In water carriage, to which bills of lading apply, all 5 g '
go in one bottom from port to port. P N

Ommu-

In rail\m._v carriage only part of the goods pI'Obably can go by each goods train, which
would necessitate a separate receipt for each load, giving enormous trouble to the ca’rrierS'
for a bnl} of l':ldmg is an .acknowledgment by the captain of having received the goods or;
boarfi his ship, and it will be a fraud by the captain to sigh a bill of lading if he had not
YL’;CEI\’ed the g',00d§ on board. And it appears to me that it would be impropi’:r to interfere

. th}1 a vendor’s rights, at all events until the goods were in actual transit—that is, not
whilst they were lying at the railw i be 1 T di

y ying a e rallway station to be loaded for transit. For a bill of lading

would not apply to goods on a wharf awaiting shipment, 5

: Alnd instead (;f one b(?ttom carrying the go0ds, they would possibly have to pass over

several systems of rails, the officer at the starting point wh i avi

1 s) k 3 > starting o oave the receipt having no
authority from the Company atj._the station of delivery. s s ¥

On t_hc whole, I think the que.c:tion requires Very careful consideration, and I doubt
whether it can be properly dealt with until a system of through booking is established

[ may add that Lord Blackburn, in dealing witl i ion in hi .
¢ : e \ S 5 5
Contract of Sale, says : , . e g it xSt

“ Therp , sy & - r
There have been some attempts made to give the same effect to the endorsement of dock warrants
2 o Sy

wharfingers’ receip's, delivery orders, and similar G ts is ot
f ¥ . S § ocumen z . i . a
i S ’ ) imilar d S as is given to the endorsement of a bill of

o

From the Board
of Directors to the
Agent, dated the
17th February 1888.

"

From the Manager,
dated the 15th Dec
ember 1887.

te by the Legal

iy o Adviser of tllf!ndia
spousibility of the Government would be increased by the proposed change as suggested by Ioﬂﬁ::‘;gandaf:ldl; of

the.Advocate-Gene-al; and, if it would be, provision could be made in the proposed legis- 29th Fune 1887.

the
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: y ts by which the holder of the endorsed document is
3 The;e dmg‘erz‘fwﬁ,ﬁ?\fﬂvid;"m'ﬁec:s;ﬁ?;s to deliver thcm. 0(::dnr.l in s:t,f,ir the‘yhegrca‘::zh;e;mﬂl;

ng?:d\a::;gp?rﬁm they differ fmrlx‘\ }tl;em in :hti:1 rg%PCCIA trz:‘t)v::l:: gowzi’f: of ‘%g uods'? o s
" it of lading has done all that is possible in orde e e e ik

tal:‘v?ic;hleoggt:z:fllagl?\i seeking out the mp::ser of the ship and requiring g T o e -

en the T 4 ceives i A Kk warrant
i S i3 rson \\h() receve adehver) order 1o dOC

wh h good are on land, there is no reason why the pe . oy A o . e 4

shouk; not at cfnce lod%e it :\'ith the bailee, and so take .:mtu-i! or C‘f"‘f““ “1"-”"“3 PO““E‘D“QO L‘ fe EUUdl lihﬂt“ ,

is, thereiore, a very su icient reason why the custom of merc hants should make the transfer of the bill of

Sy " il = =

i i y i an effect to the wansfer of docu-
lading equivalent to an actual dghvery of possession, and yet not given such an

>
ments of title to goods on shore. !

gl e deded g omdmion o B S e o ot e
ng ?gg; cn’?‘rt‘xtl:heslt}?g:;ﬁt%if]lf)grj‘gc:.:2§dh:::\ls)§:\ss,ofvhigh was circulated with,the I.Sill, contained the
/ fou()w;n:_; r:;:irks ;:C;?:"S:‘;ic;é, and 59.—The first of these secltiori? Ioeng(;).l;sneds g:iide:fl:;:’g
Stﬁ’:z::{t? Icl)l;jects '{aCtiCC. with respect to the disposal of unclai_mea prc: ergy. u\: 1cccns;: i v ke
and Reasons. Eave been suggested partly by existing practice, gar‘, indy il ot Lo e
» East Indian Railway Company (8.B. L. B.. 8 l),_ | '
railway receipts the same effect as bills of lac.hng. LR ARG YN
The proposal to give such an effect to v e ‘:ivlgcb‘averse to it, and it is not justi-
Bill because Railway Administrations are understood to
£ fied by ‘existing legislation elsewhere.,

4 »
(. ‘ X

. vrot follows
6. In discussing the Bill, the Chambers of Commerceof Bengal and Bombay wrote as
, ‘on this question : Tt J tion to my letter of
™Mo, 26 In this connéctioh Bewever, T am B invite yout SEeC It % B, Ghmper
Bengal Chamber, April 1887, in which this Chamber gave its adhes.lonl o sare. fooking Al
i) i P dth A Bombay, that railway receipts should be place hich might be discussed by
gust 18887 e Co.mmersrcl;is uestion appears to the Committee to be one wd ;:ch 3 v%ould Bugvest that
* of lf,ad;ngc.}dy as aci?ailway Conference with g{fat ;3; %r;,t:r%%e?;ay fgrm one of the subjects
suc : . om :
: d to Government'by the £ias ment.
the papers submitte i s i1l be invited by Govern
to which the attention of the Conference wi

ivi ilway receipts

27.] In dealing with the propogal.of ghe Chambel;t foz (;gr;\\:;l;ge ;C;) ;:l ivlvwz);ys simi[iar

Bombay Chamber, No. 7f negotiable instruments carrying a title totl():zog? st);a. the “ Statement of Objects
o~ s Oc- ghetii‘;t‘;f,&ma by bills of ladglﬁ Wﬁmﬂ"t g pgjposa{ B 1y et toratvay

e i 3 3 ched to the Bill sayst - Administrations are understood
Snieieasoms. ' 2 1 in the Bill because Railway Adminis T heth

ipt Bens gdopted T 52 - tino legislation elsewhere.” As to whether,
receipts has not it is not justified by existing legisiation G45¢1 . *
to be aver}?etto ‘t;oa;‘“sd ;ﬁésn?;j mj'it:;' af u‘eyRailway Administrations are averse to the pro
and for what reasons, ' ; ; it
posed change 105; t-t . formation at their. rosal being con_\t eyed s::tetihethgo(;:g:t?:) o'k,
b o iGtter 1o the Chamber, dated 1gth May 1887, when it was stared the 4o 0l
India's letter to the Secretary of State for discussion with the Boards o ‘ e
been submitted to t"f‘i 2 ; resentative of tue Greal lndian Peninsula Rallw;ag', (l:%w?nvlfer;-q n
Indian Railways. trc?n gig o favouciiiic Chambt}r's §uggest(1:on ; ap:! as :’ ?1 o z:l ; re;:ate
%resses hmsfe %::gil qud Madrgs haveatho SHE d’ ; lt’rtlc:? rﬁcl)\r:r\a!;rltf::eiptz from tphe Bill

mmerce 0 i dind the alter‘e “power of rz ;

- '{hc:a omissian of the Pt‘g‘eﬁs];O:ﬁ?r%ig 3‘16 Chamber of ascertaining the extent and Lha_x"acter
until opportunity has . fthe change is not justified by existing legislation elsewhere }l: tllqt,
of the opposition. TCa mittee, sufficient ground for rejecting the amendment of 'gffe aw
in the opinion of thg.t.ggls of railway traffic in this country are admittedly widely di ertj,n;
in India, as the Cf—;f’n; ;n England and Continental Europe. The length dof tm?e oci:pali.
from those preval ll g or?ion of the railway traffic in this country renders some ~meal ;i
in the transit OG{? a;ge I;S between interior markets and the sea-board, absolutely essentia
of intermediate inance,

it is i i l i gi € ter ba.siS fOI i‘ 'han the
\'{ 1 i 'Ol) Of trade, aﬂd lt 1§ lmPOSSl a {
to a Old restrlctl b € to magine b

i railway receipts the same power and effect
mode suggested by He ?hai‘g;lr):ﬂ.rt: fr?’gll‘ill:lslgo; othé conzignor Encl Cpnsigl}ef’p\voqld thereby be
as bills of lading. Thz ev,gvhile. the liabilities of the R.ailwa): Admlm_stratxon_s would be
effectually s'afeg_uaréie n,d diminished. The mere fact of its _bemg an innovation on the
immqnsely Sé:g:fx“; oﬁwr countries should mot, htl:etl C‘)mmltt?ziatiesg;%tiugli{y S;I(E):;‘rt:] };;
o Lt 8 Sl et s (30 adoption of what the comme g
allowed to stand in the way

a much needed reform. :

7. The Honourable Sir Dinshaw Manockjee Petit also wrote :

No. 28.] The Chamber of Commerce of Bombay wish to provide about the negoti-
i 0. 28.
Sir D. M. Petit,

Nov- 4bility of railway receipés as bills: of lading. The Great Indian Peninsula Railway and
dated the 27th Nov- ahility g 3
ember 1389

tern Railway e in favour of such suggestion. Ido not think that any Railway
-Western Ra ; ‘X e
gortha\nv;.e;;;lhavc any possible objection to the same

omp :

. ; i imittee are not in a position
he law relating to ra\lw‘fy receipts, the Comu
is

.

e = aras,

P—

R . T

e e
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5 It may be mentioned that an unpaid consignor had filed a suit in the Bombay Court of
Small Causes against an assignee of a railway receipt who had advanced moneys on the
same, and that the Chief Judge of that Court had held that railway receipts are negotiable

S e .
under section 102 of the Indian Contract Act; but it is understood that an appeal is in-

tended to be preferred to the High Court against this judgment,

The Bombay Cotton Trade Association at their meeting held on the 4th September
1889 passed a resolution on this subject, and it will, I th

ink, be better if I quote it here :—
“ That, in the opinion of the Cotton Trade Association, the practice of

} g advancing money on railway re-
ceipts in the present state of the law is most unadvisable ; but s It appears impossible to alter at present
the custom of buying produce from the North-West, the Association desires to signify its approval of the
action the Chamber of Commerce has taken in requesting Government 1o legislate for the purpose of render-
ing railway receipts negotiable instruments, carrying a title to P

A roperty similar to bills of lading, and
that the Secretary be requested to prepare a representation to Government in support. of the Chamber’s
proposals.” :

The law which at present exists operates as a source of restraint on the thriving trade
of this great country. On the railway receipt in its present form, a trader cannot get an
advance on his goods as he can do on a bill of lading, and consequently the }noney
invested in the goods remains locked up until be is able to geq) the goods.

From my experienge as a merchant, [ am of opinion tha¢ if the railway receipt be
made negotiable, as represented by the Bombay Chamber of Commerce, not only there
will be great facility to the trade, but the same will be much developed and increased : for
if the receipt will be negotiable, the merchant will be able to ohiain advances on his zoods
and thus, by free circulation of his money, he will be able to inyest the money received by
him as advances in the purchase of other goods. This yw;j

: Il greatly i j
the Railway Companies also will thereby derive great beneﬁ%, atly increase the traffic, and

8. Meanwhile the question had been submitted to0 a Rajlw
summer of 1888, with the result stated in Resolution No. 110
No. 29.] Proposed by Mr. Carter,

That, with reference to the proposal
on the same faoting as bills of lading, th

ay Conference which sat at Simla in the

Of the Conference, which wasas follows :
seconded by My, Hanna <

of the Bombay Chambe

is of enor. Of Commerce to place railway receipts €7c€: Meeting
e Conference Jds of Opinio Y | IS o stk Sesicmb 888
. o1 . : n ot g 4 plgmber 1888,
the responsibility of Railway Administrations without any corre hat as such a course would increase
laiion 15 unadvisable,

iponding advantage, the proposed legis-
The Committee divided :— :
Ayes—y47 wvotes.

Noes—10 woles.
W. S. Berrs (South Indian Railway)

4 votes. H. Coxnber (Great Indian Peninsula
G. F. O. Bovcuery (Bengal Railways) § =, %u|" Rail\\'ay ; T . 6 votes.
N. St. L. CarTER (East Indian Railway)6 Y_V B. Wricnt {(Indian Midland Rail-
L. Conwav-Goroox (State Railways) 6 i

= 5o B o 4 ”»

R. GARDINER (Bhavnagar-Gondal-
Junagarh-Porbandar Railway) e R RO

F. B. HaxNA (Madras Railway) 3 R E S

A. Tzar (Bengal ‘and North-Western
and Rohilkhand-Kumaun Railways) s

J. Licuatroor (North-Western Railway),7

I, O’Carracaay (Bombay, Baroda and
Central India Railway).

7
[ Messrs. Constable (Bengal.Nagpur
way) did not vote.]

Proposal agreed to,

»” -

"

Railway) and Craik (Southern Mahratta Rail-

9. When moving on the 25th October 1888 for leave t0iintrodyce the Railway Bill, the Honourable
Mr. Scoble stated why the proposal had not been embodieg in the Bill, and was followed by the
Honourable Sir Charles Elliott :

No. 30.] It may be convenient, in connection wit}, th

referto a proposal to give railway receipts the same effect a4 hills of ladine. This proposal Scoble’s remarks in
. has not been adopted.” The two classes of documents Stand upon an entir%ly different foot- f;“"%:ggzsth s

ing, Thz principle upon which the negotiability of bills of lading is based, namely, that g

fora long period the goods, and the captain in charge of them, cannot be communicated with,

does not apply to railway carriage with telegraphic commupication. Indeed, it may be

doubted whether in these days of quick voyages the law a4 to bills of lading would ever

hav; come into force. If the law were altered s0 as to Place railway receipts on the same

foo.tmg as bills of lading, and a statutory form of de ivery order were prescribed under

which Railway Administrations were subjected to th

o : ¢ Same responsibilities as shipowners,
liable for the proper delivery of the goods to the party entitled under

as endorsee or otherwise. As a €onsequence of this, the Railway Com-
pany would have to take into consideration questions ag ¢, irregular and forged endorse-

ments, and, in the event of goods being delivered €ven to ap jnnocent holder for value
when a previous endorsee’s signature had been forged, the Company would be liable to
the right holder whose signature was forged” for the goods so delivered. In addition

nvenience would arise

to this, further inco in connection with the exercise by an

Railway  Confere

is question of responsibility, to  Raitway Biti : azy.

e
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id consignor of his right of stoppage in transitit. present, when a consignor and €4 2. The re resentation, as the Chamb ders y i ;
_'égg:;'gnee s:;gnd in the rel%;tion of u g 4 seller and buyer, and before the delivery of the - ment, and, furfher, refelrréd ato “tahe ]:i?c;s‘;ilg; e;fb ta}?g:, l\clz;s‘e(i\txl},’scgg sxd:;ed bfy StG ct)we;;n-
oods the consignot finds out that the consignee is insolvent, the former has a right to (3 Iadia in conference with the Boards of Directors of Indian‘JRai){w -uc_rnc Lryc(l) a}(: 5
stop the delivery of the goods to the consignee ; but, in the case of a bill of_ lading, the the result of these deliberations however, the only informatio a¥\§~lh I ?n o t St‘}t\O
consignor cannot stop- the goods i transitu if the consignee has parted with the bill of Chamber was the remark in the "Statemen{: of Objects and a - | Ktt ,"r gome l o X fe
Jading, and it has passed into the hamds of a bond fide holdert {qr, va\uablg - consideration. Railway Bill for India (1888), that * the proposal to qive such easor;fs 2: :IS sty ht‘? vt
It o lows that it railway receipts were turned into bills of lading, questions of the good “ bills of lading ') t> railwa),' receints has not been adopted i:ntle %C']l(be i (;{ e.cl:t'as
faith and so forth of the holder would have to be considered when an unpaid consignor Administrations are understood to be averse to it, and itl?s not jus]t(;ﬁe:i 'byeec:i‘;iﬁm I:Ig;‘;]?:
- attempted to stop goods in fransitu. , . tion elsewhere.” In reporting to Government on the provisions of the draft Raﬁway Bill
; These are among the inconveniences which would result from the adoption of the . under date of 13th October 1888, the Chamber ventured to express the opinion that these & %
B, - roposal, and the Government of India has not deemed it advisable to IMpose this addition- ;?asons wz? neither adequate nor sufficient grounds on_which to come to a final conclu- i
- Pl risk and responsibility on the railways in the absence of similar legislation on the sub- st e ing such an important question, and the Committee of the Chamber again
5 ooy | 1- et 1 appoich Governent n i e bl progontl iy ene Ly
; " s conjunctio \ 1 S n i -
Sir C. Eitioi's ' No. 31.] My honourable friend the Law Member in his s[&eech bl‘lﬁ.s zef;:r;'ed to the : Bill. ! l ow in progress on the new Railway
| smarks. i ibility of bringing railway re i the law which affects Dilis of lading given : i 5
| ' : lbﬂ;zoes:éo;t‘xgy vessels.g‘ It may = ‘wocf&"t:ﬁﬁ'edf; ention in connection with this that section g Cha S & o ““’;FC.C.SS“‘Y 10 EpER Izle‘e at length the reasons formerly adduced by the
ki by e e rapases e 3 ol X edlinice. to exporters frams: Shis inte;r:fa?r ]o]r ic;ohncxtnnlg; thedsu§§este leglslatilou. I am now directed to~ say that in the
! of oods from India_to England, and vice “fl cirhas ‘elaised, Thes® (ST ave materially gained in strength, and the
/ urgency for legislation has been more clearly demonstrated by the diffculties which

country, in that it facilitates the through booking glan
versd, and will thus help to remove the difficulties which have been et with in_carrying p
out the arrangements which €olonel Con }vay-Gordon has ma.de between the North-Western
' Railway and the Hall Line of steamers for the through booking of goods between England
‘ and the Punjab. I hope that the encouragement thus given to this system will tend to

‘i _ its deyelopment and spread on other Railway Administrations.

traders have experienced, and the unsatisfactory charac itigati hi

taken place with regard to railway receipts. In arece;etr joufd t}r:;nléhg:lt_\on vzlhlgh 1;}&;5
Honourable the Chief Justice of the Bombay High Court and theg Honou bilve\;& y ti o
Sentt—a copy of which, for convenience of reference, I am directed to ar:rz:ex(: - J%s "ii
which formerly.gxisted as to whether railway receipts were documents hity _anyt'ti)ut
- goods within the meaning of those expressions as used in section demég; e
Gively of the Tndian Contract Act is finally settled. ClgRe Egd B e

4. The judg’fﬁ’ént'also disposes of the possibilit‘ of .
being in existence by which railway receipts could {e utﬁ{eguggo?heh;;:;g{og?:;a:pb;ﬁ;

of lading, and in so doing concludes with the following words :

« 1 this be thought by the commercial community to b
2 L et} b - - e a salis o 1
mecessary, in our opinion, that the dssired change should be mage lé;’ill;;[icet:{s{atsﬁet?, of the law, it will be

L, Tt b eI O — &~ a ez ]

e T,

10. When moving in Council on. the 21st March 1890 that the report of the 'Selec't _Commi\}cc
on the Bill be taken into consideration, the Honourable Mr. Scoble again stated his Opinion, being
supported on this occasion by Sir Kiexander Wilson, the representaive of the Calcutta mercantile &

b community :

Railmay Bill: . ‘No. 32] In connection with ttnsl : ter, 1 ma notice another PfOPosal,“'hiCh. has
anzer Sy e v flect as bills of lading. -This

Further remarks Loen made, that railway receipts should be giyah the same €

' '3 : :
S e VRN MO been adopted by the Sglect Committee:

5. This’Chamber, on behalf of the commercial ¢ g

emplatically to repeat that it does consider the p:e:‘;f:tm:\;g, Bff'gtsh;n&st respect:.tf;_:lly but .
and is strongly of opinion that a change should be effected by legi lati::xrl ‘mssa iflad'ory’ : . e
tion, the Chamber would submit, could be shortly and eﬁectule gdse It etk LA " egisla-
Railway Bill now under consideration ; but should the legal advis);rs O? 5 ; in Ze new
to this course, my Committee venture to express the ho ge that H.is Excgﬁ mme::lh Obéect
ern?r-GeneraI in Council will be pleased to Sa“Ctionp g S ‘e:élc}’ : ef ov-
Tadias Cantrbet Act, o thi introduction of a Railway or InlandqC:irrier;1 Recr:i?t)s ;:ctthe

El

In introducing the Bill, [ stated the objections which to my mind stood jn the way of

the acceptance of such a proposal. One of these was the inconvenience likely to-arise In
: : e in transiti-

e

#

{ \ connection with the exercise by an unpaid consignor of his right of stoppag

Krl K recen!‘.; case which has been dec.‘deﬂby the H\gh Court at BO,nhay aﬁ_Ol‘dS a %OOC‘
P! g illustration of this difficulty. A firm at Bijapur sold to a firm in Bombay three parceis of
: wheat, and received from the purchaser nundis payable at sight for the purchase-money.
the purchaser, -who promptly endorse

' : e dishonoured on presentation, and the
’ L
N

v o o sy il A
. U

The railway receipts were thereupon handed to
_ them for value to a third party. The kundis wer L ps
L e purchasing firm became insolvent. The :;aorsees of the railway receipts claimed the

d: d actually obtained delivery of i them : the deliver of the residue was
goods, and ac ually obtained delivery of a portion '(i‘fhe iligh Court he}{d: that the railway

No: 35.] BOMBAY HIGH COURT.—QgiGINAL SIDE. > Law Repovt refer-

Before S1r CHARLES S b ief Justi e
[ SarcENT, Chiel Justice, and M. JusTICE ScorT.] ber's letter.

e

. stopped on a telegram from the original vendor .
Sk - SR Lige P Ty H the Indian ; THE GREAT INDIAN PE
-fecexpts were not instruments of title within the meamng of SQCUOT\ 193 0‘_ I : H NDIAN PENINSULA RAILWAY COMPANY ¢y 3
Contra(_:t Act, amd that the \mpaid vendsr was therefore not depx:wed of his nght to st.0p : . 4 SNGTHER. sus HANMANDAS RAMKISSEN AND

the goo o transit by reason of the ' ant of the receipts to Secure a speciie i ' : ' : -
advgnce. e endorsee B i ff,\?zmve been an innocent holder ; but 1t 18 easyt : This was a reference to the High Court by Mr. Hart, Chief Judge of the Small Cau
$ to see what @ door would be opened tofraud under @ Jifferent state of facts; and [ am h‘.“’h ' | Court, upon a_point of general interest o mercantile men in relation to the liabilit ofs b
. 7y surprised that a very large majority of he memders of the Railway Conference s :f\ k. Railway Company as carriers. VAL
: assembled at Simla it 1888 came tothe conclusion that ik’ Was not desirable to give the 3 The Chief Justice, in delivering judgment, Said.—The f | f whi =
5 _ same legal effect to railway receipts ag to bills of lading. ence by the Chief Judge of the Small Causes Court arise: ar:cftls“o - :t o ltCh th}lls refer- -
. sir  Alesander No. 33] A proposal has been brought {orward that the Bill should incorporate 2 prO; - stated by the Court. With respect to the third question, whether t;;m);eSwa.so:uclhuat de_l_sase
Wilson's remaris:  vision to give railway, receipts the same effect as bills of lading. This proposition ’has no to Chinn Deokarn’s agent at Bijapur as to deprive the first defendant of hi r‘e ﬁter);
peen adopted, and wisely so, I think, lgoking to the wide difference between a consignment E B stoppage, we agree with the Chief Judge that 1t must he answered in the ne ‘ atil:e lg’I’h .
of goods in wagons passing over, it W be,Dvarious lines of railway under different adminis- 3 Wwas 1o agtual de.hvc‘ry to the agent of .that firm at Bijapur, and the fheat i fg"e
trations, and a shipment of goods on byard a vessel in one port bound to another. remained in {ransitu in the hands of the Railway Company until H livery o bhe ©6 i i
—Fames v. Grifin, 2 M. and W. 632, where Parke, J says— : ST

materially ‘benefited the

: 1 cannot see that ?‘;Y PTOViSiUnisf the kind would have A . hich The vendor has a righ dee b
. export trade, and certain y not on this side of India, and would have been a depar S e , «The vendor has a right if unpaid, and if the vendce be insolvent, to retak - :
, : dig not commend itself to the Ra‘““’ay"Agmin'\strations, and which does not seem justified “‘Z,‘[}‘\l’f'od"f;'-"“ffd to the vendes, or some whom he means £0 be-his agent fo take It’};isgg?i%;}) :Et(gekle}:;y the
*. : by existing legislation elsewhere, Y ‘ e T ,
,‘ ; : It is_clear, therefore, that whether the first defendant be regarded as a factor
: ‘ and guasi-vendor, he was entitled to stop the 73 bags before they ®were delivered by
11. While the Bill was stil'\ before the Council, the Bombay Chamber of Commerce agun wrote A | the Company 1n Bombay.—Feite v- Wray, 3 Last and Ireland V. Livingstone, 5,
‘ to the Government 00 the subject of railway receipts, the letter being as follows : Hf' It“"e[‘ji ;{‘b Wlnthtrets‘pec‘sv to tge fdourth tuStm(li' (;ve think there was such a delivery
. : ; : ) a - o of th ags “at the Wari Bunder to second defendant’s servant as to determi
dated Srom i Bombap - e ) 10 SUC dated 1oth November, 1886, ths Q““.mb?rwhﬁatti}x‘f by ailway  the first defendant’s right of stoppage in fHInTHE Section KOS of the’ Contract Act
isting law ¢ g ; _‘ provides that the notice by the vendor to the carrier to stop the goods must be given to

i Chamber, ,datedsthc represent to G?vemment the unsatisfactory condition of the ex General in
11th February 1890 receipts in India, and expressed the hope that His Excellency the Governor SRE the principal in possession at <uch time and under such circumstances that the principal

ancil might see fit to initiate such legislative action- as might be deemed nece§sary. not : : e ‘ L A 4 _pri
gsly o reg%x T s Gnitely. the ﬁegslsleac :,'we tights an d ligbi\ities % thes pubhc and the k ; bge vt::t ;X;é‘ﬁ:!:r 0:0 x;e}:‘:;sg::al;le d[lth'getllc?t it;lagou%)trr]\)tx1u?|cate it to his servant in time to
yarious Railway Administrations under these documents, but also to render them transferable R P y ) i y the case whether the Goods Traffic

A2 negotiable instruments, CAITYINg A title o operty in the same way as bills of lading,
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Inspector received the first defendant’s telegram before all the 73 bags had been placed
on the carts ; but in any case we must assume that it did not arrive in time to preyent the
bdfs bein placed with the consent of the railway official on the second defendant’s carts
hired for the purpose ; for it is plain that it was not till the loading the carts had been
completed that the Company’s servants interfered to prevent the second defendant’s servant

from removing the carts from the. railway compound. Before that the freight for these °

73 bags had been paid by the second defendant’'s servant to the Company, and the railway
receipt had also been given up to the Company duly signed by the second defendant's
servant. It remains toconsider the first and second question as to the effectof the endorse-
ment and delivery by the firm of Chinn Deokarn of the railway receipts to the second
defendant as regards the remainder of the 181 bags. In Trikam Panachand vy Bombay,
Baroda and Central India Railway Company, Mr. Justice Farran held that the raifivay
receipts in that case, which are in the same form as those which are issued by the Great
Indian Peninsula Railway ‘Company, were not documents of title, beinz in form simple
receipts with a notification that “the Company.reserve the right' of delivering the .

without the production of the receipt,” herefore not distin aishable from “wharfingers”
P Pt; and t g )

. certificates and mates receipts, which were held not to be documetts of title in Bo/chaw, O

v Vaughan & Co., L. R. 10 ch. App. 491, and Laing V. Laden, 19 Eq. 92. However, in'

Chinnlal Fadhag v. the Great Indian Peninsula “Rarlway Company. the. same learned

Judge had under consideration a railway document signed the Rajputana-Malwa Rail-
way officials in the same form as that of the pr.esetit goods receipt note, and which is, we
are informed, the one in-use on all the State Railways, and is somewhat differently
worded from  the goods receipt in the former cases. It runs thus : :

U7 “Received from the consignor the undermentioned goods for conveyance 10 C., Banda Station, by

_«gécgdstrain. - Consignee, Chinn Deokain. . Description, 181 bags of wheat. This receipt must be produced
* by the consignee, or the goods will not be delivered. 1f he does -not- himself attend; he must endorse a
request for delivery to the person to whom he wishes it made. ~1f the consignment of this railway receipt Is
relied on one or more times, the endorsemént must be a distinct order to deliver-t0 2 certain person or firm,:
and this order muskbeon a one-anna stamp. |f more than one order appears on the ,face hereof, each
order must bear a.stamp.. For conditions of contract, see back.—Sigrature ( )

The learned Judge expressed the inclination of his opinion that such a goods receipt
was an instrument of title within the contemplation of section 103 of the Contract Act;

but added that he did not intend to decide the question whether he should have held -

* them to be such without some evidence that they were so treated by merchants and the
trade, as he had come to a conelusion og another part of the case which made it un-
nécessary for him to do so. ‘There canze no doubt, we think, that guch a documentor
endorsement would not have been treated “in the English Courts as a document or
instrument of title to exclude the Vendor’s right of stoppage in transitu when the Con-
tract Act came into force in September 1872, The decision of the Exchequer Court in
1846 in Farina v. Home, 16 M. and W, 119, was then in force (see Benjamin on Sales,
paragraph 803), by whicha- delivery warrant signed by a wharfinger, whereby the goods
were made deliverable to the. plaintiff “or his assigneé by endorsement, was held to be
no more than a token of authority to receiye “ pgssession." « Blackburn on Sales, page
297,” or as Mr. Baron Parke states it— L - :

LR nt by the wharfin : s consignee orany one he maya int, and
that utgi‘lﬂt : %ﬁ:ﬁge:e has zttomed to tigl:';;’ﬁif\‘;‘;f‘;,t‘%t:gread with him to)hold for him,ythggg was no
constructive delivery to the assignee.” i :

That decision was never overruled, and authoritatively determined the legal effect of such
documents—at any rate until the passing of the Factors Act of 1877, 40 and 41 Viet., Cap.
39, the language of the goods receipt in question scarcely affords so strong an indication of
an authority to the assignee by endorsement to receive the goods as that of the document

before the Court of Exchequer, and the document therefore is in no higher degree “a
symbol of the goods ” g0 as to exclude fhe right of stoppage than the wharfinger's certifi-
cate in the above case. It may be that both of them would have that character by virtue
of section 5 of the English Factors Act of 1877 which, as pointed out in Benjamin on

Sales,” page 708, assimilates all documents of title 2s defined by section 4 of the previous,

Factors Act 5 and 6 Vict,, Cap. 39, to bills of lading for the purgoses of defeating the
right of stoppage. But that Act has not heen extended toIndia [In Zrikam Panachand
v, Bombay and Baroda Railway Company, Mr. Justice Farran seems to have thought that,
in the absence of any definition of a document of title on the Contract Act itself, section
4 of Act 20 of 1844, by which the English Factors Act 5 and 6 Vict,, Cap. 37, was extended
to India, might be properly accepted as a -uide to the meaning of the expressions ‘‘ docu-
ments_showing title to goods ” or “' instruments of title to goods” in. sections 108 and 103
of the Contract Act; but it appears to ug that, howeVet much that definition might assist
in construing the expression ‘‘document showing title” in section 108°of the Contract
Act, which was virtually substituted for ‘the Factors Act, and is in fqn’ materia, it cannot
be properly used in construing the expression * imstrument of title ” in section 103, which
s rolates to an entirely different subject matter from the Factors Act’and that itis there-
fore more reasonable to presume that in a matter of such general commercial importance,
the framers of the Contract Act intended to-leave the term “instrament of title”” in section
103 o be construed with veference to the decisions then in force in the English Courts.
The case of the Merchant Bankz’ng Company of London v. Phenix Bessemer Steel

Company, 5 Ch. Div., which was decided before that Act came into force, was referred ta
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as bearing on the question. There doubtless the Master of the Rolls, Sir G. Jessel, decided
against the right of stoppage, but it was on special grounds (see page 217)—first, on
account of the general custom of the iron trade ; and, second, because he thought he ought to
impute to the vendors special notice and special knowledge that the warrant was intended
to be used for the purpose of raising money on it, and having that knowledge they issued
the document in that particular form. In conclusion, he adds :

“”Vemdors purposely issued a second document of title with a view to its being used for a special pur-
pose.

Ip the present case no custom has been proved, and there are no special circumstances
from which the intention could be inferred that the goods receipt should be used for pledging
the bags. We must therefore answer the first and second questions in the negative.
If this be thought by the commercial community to be an unsatisfactory state of the law,
it will be necessary, in our opinion; that the desired change should be made by the
legislature, Costs of this reference to be costs in the case.

: 12. The Chamber's representation was again supported by the Madras Chamber in the subjoined
etter
No. 36.] 1 have the honour te state that this Chamber has been afforded the oppor-
tunity of seeing the memorial of merchants and others carrying on business in Bombay to
the Viceroy and Governor-General, praying that a short Act may be passed declaring
_ railway receipts in India to be instruments or documents of title under the Indian Contract
Abch or that other-provision may be made, as may be thought expedient, for effecting this
object. h
This Chamber ‘addressed you on the subject on the 8th D b :8\86 y
was informed by the Secretary, Public Works Department, Gove.rnr;!:a:ﬁin oefr I‘:adia, :11: dth);
rst November 1888 that the question would shortly be discussed in the Viceregal ’Lég‘isla-

tive Council, and that the action taken would be published in the proceedings of the
Council. ; : - : :

.. The Chamber is not aware that any action has yet been taken; and as it shares the
opinion of the Bombay memorialists that the recognition of rail'w;.y rec‘eipt's!as instru-
ments of title, or that such documents should be placed on the same footing as bi]is— of
lading, is desirable, it entertains the hope that the Goyernment Wk pleaZed to give

the subject the consideration which it has for several years seemed to the mercantile
commuaity to deserve. :
LEFF N ’

13 Lastly, with a letter dated the 26th February 1895' from Mossrs. Chalk, Walker & Smethan, |
Solicitors, of Bombay, was received the subjoined memoria] from “nearly all” the leading natve
merchants and commission agents of Bombay in grain, seed, cottpn, and opium :

No. 37.]+ Your petitioners are grain, seed, and cotton merchants and commis
agents trading in Bombay,

borrowing and advancing large sums of money upon the g

; ecurity of railway receipts, which
are assigned over

by or to them by simple endorsement, it being the universal practice
among the mercantile community of Bombay to treat these recei Jts as documents of title
transferable by endorsement, &

2. The question whether this practice is such a sufficient legal assignment as itk
preclude an unpaid vendor from stopping the g00dS 7 fransitu has been frequently before
the Courts, but the decisions thereon have, until the decision mentioned in paragraph 3
hereof, been of so conflicting a nature (alt}xougllln the main holding that railway rz:’.ceipts
are not documents of title) that your petitioners have heen advised to discontinue the
practice until legislative prov ision is made to meet the cage.

3. There has been for some time past gréat uncertainty as to the legal effect and
value of these documents in the hands of a merchant advancine money u gon them, and
this question has recently been carefully considered by the ok judze g)[ the Couth of
Small Causes at Bombay in the case of the Great Indian Peninsula R?u'lwtzy Company v.
Hanmandas Ramkissen and Veerjee Hansraj, Who was of ‘opinion that in the case brought
before him, the railway receipts were documents of title andp\ra]id securiies in the hands
of a bond fide holder for value. A copy of his judgment wherein the authorities are
reviewed. the custom of the trade cited, and the subject most abl - dealt with, is hereunto
annexed for Your Excellency’s information, and marked A, 3 oy

4. Upon the application of the unpaid vendor and first defendant in the above-men-
tioned suit, a case was stated for the opinion of the llig]{ Court b‘ His Honour the 1st
Judge of the Court of Small Causes at Bombay, the first 'ue-atign therein propounded
being ““ whether the receipt of the Southern Mahratta Rajlway Company in thepfor?n theré-
unto annexed was, in the circumstances set forth in the said cy.lse ag ir{strument of title
within the meaning of section 103 of the Indian Contract Act” The receiptin question
was a receipt in the form given in the Public Works Code for use on all uua‘;antegd State
Railways, and a copy thereof is hereunto annexed, angd mucked 1B A copy of the said
case is also hereunto annexed, and marked C. Thesaid case e o1 Yor argpuyment before

From the Madras
Chamber, dated the
25th February 1890.

. . sion  Memorial  from
and in-the ordinary course of their business are in the habit of ;’:%;‘;nbay

merchants
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the Honourable Sir Charles Sargent, Chief Justice, and the Honourable I:Trt..]lusﬁc_el an':gé O N o1 From
when they decided that the said railway receipt was not a  document O s s

meaning of the section. A copy of the judgment on the said reference is hereunto an-
nexed, and marked D. ]

5. The question of the negotiability of railway receipts hssthg.e::ief‘g; os:‘t'le\?lmgta:rs,
under consideration by the Bombay Chamber of Commerce, 301 . ‘M T < subliidy i
as well -as those of the Chambers of Commerce fof_ Il%enagnad a?\t c;nathe oy s o
| favour of receipts being recognised as instruments 0 tit c(id ssgd g Howhay. Ghams
! bills of lading, as appears from paragraph 3 of a letter addre o4 Ble dcaft Bill to con-
. ber to the Secretary to the Government of India on the subject © e ander date the 13th
| solidate, amend, and add to the law -relating to Railways 10 e s LB B e
$ 3 of October 1888, A copy of the said paragraph is h;rcunto zénni:c v’v A% your petitioners’
‘ reasons set forth in the said paragraph are entirely 10 accm;1 anl T o changes. hegelo
‘ ~ views, and offer, they humbly submit, strong grounds for ¢ (}:1 eg S5 hereunto annexe d
prayed for, For convenience of reference, your PEHLONETS :'wg as communicated to the
rked F) copies of  the correspondence upon this subject whic w1 Sh O e Tonad tms

9 public press in Bombay by the‘~€;;%“ber of Commerce, and publishe

papers on the 6th day of September 1889.
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3 erefore, it is of
"is one of universal acceptance among all merchants 10, Bon\,\mg, zxiltd t\t\]?:,t ‘:Pour s ,c’éllgucy»
the most vital importance to the whole of the mercantile cam S\; _b‘z e (et il
in Council should pass a short Act with as little delay as p(l)) 'Hl % fgdinga R/
“ receipts of all Railway Companies on the same footing as ills e G ian Contract
. them instruments or documents of title under sections 102 and-'lo;g,.ot e dia s sl

. ~Act, 1872, or make provision for the use of 2 uniform railway recelp . o

s © come within the said sections of the said Act. :

e, <18 e non as possible
Your petitioners, therefore, pray that a short Act may be passed a: 0‘5:8:'::2 :tss %f e
. declaring the railway receipts of all Railways in India instruments OF SO

: e s ; ithin the said sections of
: niform railway receipt in India that shall come wit ; A \

tt\g: é:;;;icta ./‘\lc:, or that such'othef%rovision may.be made as Your .Ex:;:l(l)gncy in Counci % ; ) /g
may think expedient or desirable for effectuating the objects of this- petition. 2o g 2 .
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The Chamber of Commerce,
MapRrAS, 18th December, 1888.

From

D. RASBOTHAM, ESQ.,
CHAIRMAN, CHAMBER OF COMMERCE,
MADRAS.

To |
THE CHIEF SECRETARY,
GOVERNMENT OF MADRAS,
FORT ST. GEORGE.

SIR,

The Chamber is glad to be afforded an Opportunity of expressing the opinion
that the Bill of the Government of India to consolidate, amend, and add to the law
relating to Railways in India, which has been referred to it by the Order of the
Governor in Council of the 10th ultimo, No. 2329, Judicial, has derived so much
advantage from the discussion which has taken place since the proposed legislation
was mooted some years ago, that it leaves little to be desired. ‘There are, the
Chamber is informed, some details of comparatively small importance which may
scem to the Railway executive susceptible of improvement, but they do not come
within the scope of the Chamber’s experience; and, without going so far as to say
that the Bill may not in practice be found to need some modification, the Chamber
entertains the opinion that, with one exception, it is well adapted to meet the
requirements of the country, and, at the same time, to safeguard the interests of
the Government and of the Companies concerned. A0S it

‘The exception referred to is as regards the responsibility of Railwvay Ad
ministrations as Carriers, under Chapter VII Sect. 72. It is proposed by the Bill
that the responsibility of Railway Administrations for the loss, destruction, or de-
terioration of goods delivered to it to be camied by railway shall, subject to the
other provisions of the Bill, be that of a bailee under the Indian Contract Act, but
“(2) an agreement purporting to limit that responsibility shall, in so far as it pur-
ports to affect such limitation, be void, unless it (a) is in writing, signed by, or on
behalf of the person sending, or delivering the goods, and. () is otherwise in a form
approved by the Governor-General in Council” It is also proposed that (3) nothing
in the common lay of England, or in the Camiers Act 1865, with respect to the
carriage of goods, shall apply to their carriage by railway. S Ao

A case has recently come under motice in Madras which has led the Chamber
to the conclusion that the protection of a Railvay Administration from responsibility

~ for loss that happens to goods while in its custody may be carried too far. 563

bags of Ground Nuts were consigned from Arcot, per the Madras Railvay, to a
native merchant in Madras, but the Railway delivered only 511 bags, and when the
consignee claimed from the Company the value of the 12 bags short-delivered, the
Company declined to entertain bis claim, on the ground that, as tho goods had been




DA TR e i el e TN

e e i aan

Y

2

forwarded at reduced rates, under Risk Note, Form B., sanctioned by the ‘Gov-
ernor-General in Council, the Company was not responsible for any loss he may
have sustained. According to that Note, the party signing it does, “in_cousidera-
tion of such lower charge, agree and undertake to hold the said Railway harmless,
and free from all responsibility for any loss, destruction, or deterioration of, or
damage to the said consignment, from any causes whateyer, during, and after
transit " over the said Railway, or other Railway lines working in connection
therewith.” The language is very precise, and probably warrants the refusal of
the Company to pay the claim, but the Chamber submits that it is inexpedient
to allow Railway Administrations to enjoy this great freedom from responsibility for
the carelessness, or fraud of its servants. A consignor under a Risk Note takes the
risk of damage, or loss of his goods, but if the Company accept 400 bags, and only
deliver 200 bags of a consignment, without being able to explain where the missing
bags have gone, it cannot be reasonably said to have fulfilled its part of the contract,
which was to convey the consignment as a whole from one place to another.

Reference has been made by the Traffic Manager of the Madras Railway, in a
letter on the subject with which he has favored the Chamber, to the case of Mohes-
war Das ». Carter, which was disposed of by the High Court of Calcutta, 12th
_Mﬂfch 1883. In this case the plaintiff alleged that, when 12 tins originally contain-
ing 65 maunds of ghee, consigned from Agra to Ahmedpore were reccived, it was
found that one had been cut open by a knife, and that 21} seers of ghee were
consequently deficient. Te, therefore, claimed damages from the Railway Company ;
b.ut his suit was dismissed on the ground that the Company was protected against
liability by the terms of the Risk Notél which the plaintiff had signed. In the Madras

- case the Company similarly claims to e protected by the Risk Note; but if this plea

/c‘,w

may be used withv‘_rc‘-gard to 12 out of 563 bags, it might be equally well set up
for the failure to deliver, and the inability to account for, any of the bags, The
Chamber cannot agree that the wopds '« for any loss” should relieve the Railway from
!iability to deliver the number of bagy or packages, entrusted to it, and for which
1t granted a receipt. A Bill of Lag g expressly states that * weight and contents
are unknown,” but it does not indem ify the ship from respousibility for failure to
deliver the number of packages that were shipped. The stipulation contained in the
“Risk Note seems to the Chamber tg pe opposed to public policy. It is observed
in the Statement of Objects and Reagons of the Bill, that ““there have been very
few complaints against the practicg] operation” of the rule under notice, ““ which is
based upon a Judgment of the Bombay High Court”, and that,  though the sound-
ness of that Judgment has been questioned, the Government of India is of opinion
that experience does not justify any magerial modification of existing legislation.” The
Chamber submits that as the legislatioy referred to involves the possibility of injustice
to consignees, and is calculated to encourage Departmental carelessness and dishonesty,
the continuance to Railway Administxv-ations of the extensive and undiscriminating

immunity from responsibility thag they now enjoy under Risk Notes should not be
re-affirmed in the mew Act,

I have the honour to be, Sir,
“Your most obedient Servant,
» ‘ (Signed) D. RASBOTHAM,.

Chairman.
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The Ehamber of Gomnrevce, 1 ;

:  Mapras, 7th March, 1890. .*:

Faox | jads .

THE HON'BLE J. A. BOYSON, i

; - CHAIRMAN, CHAMBER OF COMMERCE ;
i MADRAS. iy S

To ' e f

¢ “ - 3 §

THE SECRETARY, | Ry ;

o THE" GOFERNMENT OF INDIA;  goomens vt oo o 4

LEGISLATIVE DEPARTMENT, . % * ||

i g S | i”
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This Chamber has studied with much attention the Railway Blll of Jshe Gov-
crnment of India, as amended by the Select Committec of the Viceregal Legislative A
Council, which is to be discussed in Council on the 16¢h instant in view to its coming S
into law from the 1st proximo; and it has desired me to invite the attention of the
Legislative Department to the circumstance that the exemption of Railwgy‘Adﬁinis.
trations from responsibility in respect to goods carried under *Risk Notes” has not
been modified by the Select Committee. & : A

The Chamber addressed the Government of Madras on this subject on the 18th
December 1888, and a copy of its letter Was forwarded on the same date, to the
Secretary Government of India Public “Works Department, by the Chamber for

= et

It is observed that the Bill limits the liability of Railway Administrations to
the provisions of the Contract Act which imposes on the bailee the obligation (Sec.
151) of taking ““as much care of the goods bailed as a man of ordinary prudence
would under similar circumstances, take of his own goods;” relieves the bailee
(Sec. 152), in the absence of any special contract of responsibility for the loss,
destruction, or deterioration of the thing bailed, if that amount of care has been
taken; and ordains (Sec. 161) that “if by the fault of the bailee the goods are
not returned, delivered, or tendered at the proper time,” the- bailee ““is responsible
to the bailor for any loss, destruction, or deterioration of the goods.”

kg et o e e

This being the measure of liability it seems to the Chamber unnecessary and .
impolitic to introduce Clause 2 of Sec. 72 of the Bill, or in other words the Risk
Note system, which reduces the liability of 2 Railway Administration to a risk of
a purely nominal. character as against the public, and offers the temptation for the i
imposition of unnecessarily high rates as the full rate, thereby forcing the public to , ;
adopt the reduced rate which practically frees the é;ﬁlipistnﬁm from all Liability. Sy :: |
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