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- From P. W. WOOLLEY, Esq., Secretary, Nilgiri Railway Company, ed, IR
,; i Joint Secretary to Go;emment, I”nbliegWorks Department, Railway Branch, i :’;"32@
} égf dated Woodcote, Coonoor, 19th March 1890. _35”17‘ {eiibieit s j,fi.};
; ,‘i 3 3 I have the honor to acknowledge receipt of your No. 1342 C. of ﬂ;ei%&z rrent ¢§;;i§g
He " covering.a letter addressed to you by the Government Solicitor, No. 113 of the 4th 011 RRES STAT R
i idem, in which he deals with the question as to whether the Nilgiri Railway Company I
¢ has, in raising its' capital as it deems best, complied with the terms of the contracts of VERERERE T %
& 8 30th September 1885 and 29th June 1388. Szl {3ids 5T 3%‘4“1%} ‘
) 2. In reply, I am instructed to inform y, 1 that the Comﬁf’ﬁgﬁ robabl tﬁdﬁ (44t
: best authority in the world for asserting ifs belief that it has complied with all the ¥
| conditions of those contracts, as far as it can, without the co-operation of the Govm- 3
c .

4 i g 08 ment, and to express the hope of the Directors that the Government will, after z
i TR perusing the letter of the Company’s Solicitors of the 17th current and its appendix, (i
| | forwarded herewith, without further delay take such measures aa‘_'wﬂl;, e the it
- Company to proceed in carryin g out its engagements with the etary of State for
1 ‘ India on the terms so clearly specified in those contracts, SW sty

-
e gt ‘»“;w"'.b' ‘
ExcLosures. $

~ From Mossrs. COWDELL, axp WINTERTON, Solicifors, Octacemund, to the Secretary, Nilgiri
7E~ ) Railway Company, Limited, &omr,'da@e@@otacamund, 17th mzsw 11
' s ' re Nilgiri Railuway. 315 |

o ‘We have the honor to acknowledge receipt of the Government Solicitor’s letter of the 4th
i instant with covering letter from the Joint Secretary to Government, Public Works Department,
;58 Railway Branch. . ; S B4 ‘

, R i34 2 - 'We have carefully perused and considered this communi nmunication and think it well to call your

3 A 4783 - attention to the spirit in which it appears to be made. Thereismﬁ:iggtoumwm
_ i , Government are anxious or even ready to carry out their engagement, but the Government nment Soli-
RE ' citor proceeds as if his duty or implied instructions were to find some reason why the contract
Py should not be performed. Then the Company are not asked for information on the points raised

 but are put on their defence, and sternly called upon for an explanation. The covering letter is
equally unsatisfactory, and is scarcely of a character to promote confidence. The Go s
encouraged the Company and Mr. Woolley to use their best endeavours :
and now that success has crowned their e orts, they are met only with

We trust that we are wrong, but it is difficult to read this comm, ‘made after three
months’ delay, without receiving such an impression. ; T

i From the preamble of the letter, we notice that the
ments made by the Company, the terms of the oontraott?
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far been complied with, In this view We concur, ‘and presume that as regards the private '. 3

arrangements of the Company and Mr. Woolley, the Government claims to, and can have, no

conecern.
Mr. Woolley placed the business at home in the hands of Sir Thomas Paine’s firm (Messrs.
Paine, Son and Pollock), Solicitors of position and great experience in Company matters, and acted

under the advice of Mr. Seward Brice, Q.U., (the well known authority on Public Companies, and

the author of the work on ¢« Ultra vires,”” whose opinions may be sent for perusal, if desired),
and you have every reason to suppose that the business has been carried out in a regular and

officient manner. At the same time nothing would be gained by discussing, nor can ‘we admit

that the Government have the right to crificise, the acts either of the Company or Mr. Woolley,
except 5o far as to ascertain whether the contracts with the Government have been complied wit

Without prejudice, however, to this position, we see no reason why the Company should
not make the following remarks regarding the points raised in the Government Solicitor’s letter.

The Memorandum and Articles of Association of the Company were Eepared in Madras by
a leading firm of Bolicitors, and the objects are of that general character w ich enable a Company
to engage in every sott of business from keeping a petty bazaar or lodging house, to founding a
colony. In addition to these objects, however, para. 3 (0) refers to the power of raising and
borrowing money as being an object of the Company. Such a power 18 incidental to every
Company, and is redundant or out of place in the Memorandum of Association. The powers of
the Directors to borrow money are inserted in the Articles of Association, and that is sufficient,

and they are so inserted here. The power to raise or borrow money is obviously one which

enables the Company to carry out the objects agreed upon, but is not the object itself (vide
authorities in appendix). In this case it cannot be urged that the money is raised otherwise
than for the objects of the Company stated in the memorandum, and the powers given in the
articles have been strictly followed, and are amply sufficient for this purpose, *

But, if it were necessary to show that the borrowing or raising of money were also in
accordance with object 3 (0) of the Memorandum of Association, it would be easy to do this.
The Company has agreed to pay or remunerate the contractor, for making the Railway, in a
particular manner, and has raised the money to pay the contractor by debentures. ‘I'he issue
of the debentures for a specified sum is & payment of money, and a Companj equally raises this
money, whether the debentures are taken up by the shareholders or others, or are accepted by
the contractor as payment.

Moreover, they are a part of the consideration given to the contractor for raising the capital,
and subscribing for the shares, and the paragraph in question provides for the Company borrow-
ing and raising money “ in such manner a8 they think fit,” which is sufficiently wide.

Briefly, however, we say that a power to borrow or raise money need not be contained in

the Memorandum of Association, and that the powers contained in the articles can equally be.

exercised without it. :
As to the question whether the subscription has been duly made, we need only point out that
no public offer of the shares is necessary. Mr. Woolley’s subscription is surely as good as that
" of any one else, and the transaction contains the strongest proof of his solvency and ability to raise
* the money. °
The Deed or Finance Agreement by which this is done is before the Board of Revenue, and
we see 1o objection why the Government should not peruse it in reference to this matter. The
Company has undertaken to assist Mr. Woolley in dis$sing of the shares and debentures if
required ; but this in no way affects the position that Mr. Woolley’s subscription was complete and
n time. ' :
Mr. Woolley is no doubt at present by far the largest shareholder ; but there is no reason
why he should not be, or to suppose that he will retain all his shares, or that he will be virtually
the Company, supposing that this was a yulid objection.

Debentures of the nominal value of £ 220,000 have been duly issued, and it was for those

who acoepted them to consider whether they were worth taking up. At any rate a respectable
and powerful Company in London, the Union Debenture Company, with full knowledge of the
facts (the arrangements having been made to suit their views), has agreed to purchase them,
and has paid a substantial sum in respect of the purchase, and is now asking to be allowed to
pay the balance of the money at earlier dates than was arranged, though this does not practi-
cally affect the issue, which is already eompleted by Mr. Woolley’s acceptance. . The circum-
stances connected with it were duly notified to the Government, your Company having been
advised to be perfectly communicative on all points, though not to admit the right of the
Government to interfere outside the terms of their own contracts.

Mr. Woolley, having a full knowledge of the facts, has accepted the debentures, and has
peid his subscription, and is, of course, bound to the Company in respect of his subscription for the
remaining calls. These calls are practically guaranteed by the powerful ComPa_ny in question, so
that it is seldom that a Company is so favorably situated as regards its capital. Supposing a
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 practical character. It is desirable to avoid friction,

1 ship, an

xchange, Wi . may se
erling price of the debentures, 'The rate
plant has already risen fo the prejudios o1
loss of time and credit, and may at any fime

al
delay ; which, in seli-defence, the Company would

These and other considerations make it incu
decision witmqt further delay or discussion. =
" We advise a firm but conciliatory attitude, &
of ‘the Company, and offering even to accept or

of litigation. But at the same time the Company o
from the Government, for whom not only they, but als lilg
and Mr. Woolley have already gratuitously expende«_i‘_ m.uch time, attention g5
The letter evinces aogmj:};l:usy or prejudice regarding Mr. Woolley’s 3
Com , and the work ; but this is no new position, a1 ,
P he debentures are again disposed of, and the work passes
neer and sub-contractors, this monopoly will gradually disappear. ~ * 1.;‘
Trusting that the Government will imitate the Company’s prompti
reply, anggf enable your Company to decide without delay what step they .
on their own account, and for the sake of the other parties interested, viz., the |
Union Debenture Company, the Debenture-holders, and the Debenture m '

iy l&', & ‘

APPENDI&X'. {41412 phd e

Mr. Pulbrook, Editor of the Companies Acts, and author of ﬁh&hmgﬂm.‘ Joint Asticles of :
Stock Companuies, at page 87 saysi— i bl e s | LA h Rl i .
« Clauses in Articles of Association giving borrowing powers should be strictly acted upon i)
in accordance with the provisions.” 1tH L T RRRRE D anR AT LA
Section 68 of the Indian Companies Act takes it for granted that Companies may borrow m«m :
moneybydebenturesandmortgages- : ) (87 Iad P e dainr it
< Every limited Company under this Act shall keep a register of all mortgages and charges
specifically affecting property of the Company, and shall enter in such reigter, in respect of each
mortgage or charge, a short description of the pmpe_rty mortgg,ged or ¢ rged, thp sgmupt_qf
charge created, and the names of the mortgagees or persons ex:)tltled to such eharge.“ Hrsegdy 413
« As to the power of a Company through its Uirectors to borrow money upon its own. Sy  Batronig
such pbé:e:o being I:oitkin tae pm'oief:qf its Memorandum and Articles, see. Puman&nduhnndas e boyon
». H. R. Cormack, LL.R. 6, Bom, 327; as to how far the borrowing powers owaeciora,_ﬁ Articies of
exceeded by them, may be ratified by the Omnpagg,see Irviné o. 'qu:; Bank of Australia, Association.
9 Ap. Ca., 366; L.R. 41 A. 86; LLR. 3, Cal, 380. be2 4k 2
«Tn in re Hamilton’s Windsor Iron Works ez-parte Pitman and Edwards, 12 Ch. Div., 707,
it was held that, a trading Company /as general power to borrow money to an extent which is reason-
able and necessary for the purposes of its business. . S hen
. «YWhen by the Articles of Association the Directors had power ¢ to raise.or borrow . . . . sums
of money . .. . by bonds, debentures, or gommxssory notes, or in such other manner as they dem
best,’ it was held that though power to borrow money on bills of exph;ygp was not ng:xﬁcally
given, yeb bills of exchange being in many respec analogous to Emmory notes W sh \Zdere
cifically mentioned, the power to raise money by an equally well known and recognized mode,
S e, indorsing or acoepting bills of exchange, must be deomed o be included in tho
vg;';ml words * or in such other manner as they deem best. In re The New Fleming 8. and W.
generel e Bomy 439, afirmed on appenl, LL.R. 4, Bom., 275. ~Soo this case reforrod fo iz
note to Sec. 72, post. And see Choonilal Seal ». Spence’s Hotel Co., 1-B, L.R,, 0.C., 16; and
A wmparﬁf""eP rt Canning Co. 7-B.,L.R.::3. e : ‘. ibea 1 'f.c(, !
By ¥ es which are intended to be a gen oating security over all the property oi Contrac
t'he 003;219; ;t exists at the time when thegre are to be put in fogeeyhave not the effect of in ;’3&‘;‘;‘““
W the carrying on of the business in all or any of the ways in which it 18 ggected.

.mmmw&?grdinuy course Wheatley ». Silkstone and Haigh Moor Coal Co, ; 29 Ch.

D., T15. .

~
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« In re Florence Land and Public Werk Oo., ez-parte Mi
called * obligations,’ by which the bom ‘boun tbmﬂhﬂ
all their property, estate and effects’ t0 rep ‘
were held to constitute, when read with
property of the Company, subject to the :
property in the ordinary course of their busine

“ The borrowing powers of Compan:
(8 Vie., 6. 16), were considered in Lando
16 Ch. Div., 411.

See the Nil- “In in re Medla Tea Company, I. L *3 9 Cd-, 14, ﬁ'h
giri Railway  hotween loans which a Company is em owered
a:tl::; Py v which, in meeting its current liabilities and '
or its Agents on its behalf, have contracte a.nd the cases o! ¥
7 Eq., 88, and Waterlow v. Sharp, L.K e
that the case of Landowners’ Company v. 4
the argument in that case, q.v., also on t
powers contained in the Articles q/' Associa
153. See further, as to overdrawing ab
Blackburn Building Society ». Cunliffe Bz
L.C, atp. 70 : *The general prmmples
sufﬁclently well settled. There can be n
borrowing, it must be obeyed. There
prohibition against borrowing in a case
poses, no borrowing can be permitted t e: :
to the cause and conduct of the business Mﬁa pmpc

Ratification “ Shareholders may ratify a borrow
y sharehold- them By the Articles of Association, where
€rs.
constitution of the Company ; but a ra
part of the Directors—see Irvine ». Uﬂion |
3, Cal., 280.

“ Per Lord Esher, M.R.,, Ashbum
in adopting something which has been
ratifying, with full knowledge that it hs

acquiescence by shateholders in the acts
Association ¢. Kelk, 26 Ch. D., 107. !

‘“ All these cases seem to show that :
and is controlled by them and that it
Company in the Memorandum of Associa
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Letter —from Colonel C. J, SMITH, R.E
Public Works Department,

ment of India, Public W i
No. 434 R. jLiesl
A I AN R
In continuation of my letter, N fis L iit18
i Sauigt ol ;;
* Dated 19th March 1890, with two en S Rhould) 1
ch s S
{ €8, & A $1L; ¢
tor, already’ forwarded, and to say : Lk %‘i}};}
Government on the subject will be fd’wm'ﬂed " (L % Fleits ig";!?gi'
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OPINION.

T have carefully considered the facts stated and the suggestions madem‘
and the provisicns contained in the various greements sent with theepse,
reference to what is desired to be done are as follows :— pitEiRpEed

1,2 & 3. (a) I am of opinion that the Company has full and unreslfné&d poy
for the purposes of its undertaking. ; Ll rATNIL T

(p/,) Iiam of opinion that the Company may enter into a oontrutmtkslﬁg :
or any other competent contractor, for the con§tm0ﬁ01_1 and equipment of the mﬁl
dental works, and that it may agree to pay as the consideration for such '
sum of Rs. 25,00,000 either in cash or shares, and the further amoﬁpt of £ 2
debentures, charged as a first charge on the Company’s undertaking and a :
may agree to issue to the contractor or as he shall direct, in advance, and be ore
done or indeed even entered upon, the whole or any part of the de ntures, _snbigat
that the amount of the consideration to be paid by the Company is to’ e, ha }
circumstances and the mode of payment, a reasonable and proper amount to be |
as agreed to, and also that, under the circumstances, the issue in advance and in
the contract being duly carried out by the eontractor, of the debentures, or
will be a reasonable and proper thing in the interests of the Company. Com
almost any contracts relating to their business and objects and impose upon !
any liabilities incidental to such contracts, provided only that the provisions of
against the Companies and the liabilities incurred by them are not altogether
Taff Vale Railway Company . RS 5L i and L. 169; re I
(Thames) Dock Company, 1. R. 8 Ch. 1022; Lewine’s case Alb. Arb. Reilly 174. :

(¢) I think that the best course to-accomplish what is desired wwill be som
follows :—(a) that a contract be made betweén the Company and Mr. Woolley for 3} X
tion of the railway for an agreed amount, say, Rs. 25,00,000 in eash, and de :
nominal amount of £ 200,000, the contract to be in the usual form with all p
for the protection of both parties, but to provide as regards the debentures that the
or such amount as Mr. Woolley requires shall be issued to him, or as he shall
execution in whole or in part and in anticipation of the work to be done under
Woolley will then require the debentures or such an amount of them as he may
financing the matter to be issued to him. (¢) Having received the debentures, Mr
in ordinary form, apply for shares of the Company to the amount of Rs. 25,00,
stated in conference as well as in the case that a sufficient amount can be miaed‘by‘
debentures for £ 200,000 nominal to equal Rs. 25,00,000 cash. (4) With the §
debentures Mr. Woolley will pay the amount ealled up in respect of the shares sul
him, either wholly or partly as the case may _be. b el

(d) I am of opinion that, by a course substantially as here indicated, the
the agreement with the Secretary of State can be in fact and legally discharged.
tion by Mr. Woolley or any other persons (for of course any one may apply for the sh
will be simple and unqualified and involve him and them in liability to pay the amount
either in money or money’s worth. By the above plan the amount will be paid in me
course if Mr. Wooliey or whoever applies for the shares is to be fully é)roteoted, the

the shares should be provided at the commencement and paid to the !
certificates thereupon issued, : Srith

though the Company has to sanction it, and there may be v ood r why
powel;s of the Directors should be subject to this restrictl%n. Bifhd beriidhor i A
(6) I do not advise the adoption of the course suggested in this question, and I very much -
doubt whether such a course would be a valid subscription within the'me'aning‘@f*w TE
r : k“‘- gr"" f

+

ment with the Secretary of State, or would in other respects be satisfactory,
6. I think the course suggested in this qﬁééﬁon omld be Mi&lyldoptea, bﬁl’bﬁi
the facts it will be impracticable, (4 P L R R R IR o e ¥y

7. 1 have not settled the Decessar m“l(ﬂnﬁ(‘)m I:o 1,9 Sty &b' ﬂm‘ U(m;
would be special resolutions, in oommoly; form, for varying &sed Acti o{u. i 4 W

1}

P 5 i 4 -

1t October

£

;'-‘-_\”.::"‘,-'.: _v\*”‘."‘- 37
1&89- P :
4‘,' . 3

ORnﬁn—-&;m& 11th April 1890, No. '§?92,_ i
The last paper above recorded will be
with reference to para. 3 of vitabonid
e e il
made by the Company and Mr. V Al
ing valid subscription of the capital. il
2. A copy of these Proceodings W
Government of India in conﬁnnatl ,. g
March 1890. :

To tho Government Solicitor. P 1 Tk
} y y ! _'.. 1 Work_ﬂ. 243 g :

pvr—dated 11th April 1890, No. 493 R, s FHE L e T
'E'NDOBBE : ‘ Ve Poiw :3\9&. 34431 | , -.’f""
T ~ (By Order.) S e ehif

i RAKE-BROCKMAN, Lt.-Col, RE., Fei
R. E. DRAKE-BROCKM. ovt., B.W.D. {4
R. ~ Ag. Joint Secy. to Gﬁ:ﬁt'wai ‘_B;rm’;eh. S

. (Signed)

Exd. A. Aubert.
Spare Copies
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Nilgiri Railway Company
Forwarding copy of Proceedings refer-
Ting to the Government Solicitor corre-

spondence regarding the arrangements made
by the — for raising their capital.
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Nilgiri Railway Company

Forwarding copy of Proceedings refer-
ring to the Govemment Solicitor corre-

spondence regarding the a

rrangements made

by the — for raising their capital.
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Nilgiri Railway Company
Forwarding copy of Proceedings refer-

~ ring to the Government Solicitor corre-

spondence regarding the arrangements made

by the — for raising their capital.
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Nilgiri Railway Company

Forwarding copy of Proceedings refer-
ring to the Guvemment Solicitor corre-
spondence regarding the arrangements made
by the — for raising their capital.
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Nilgiri Railway Company

Forwarding copy of Proceedings refer-

ring to the Gnvcrnment Solicitor corre-
spondence regarding the arrangements made
by the — for raising their capital.
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Nilgiri Railway Company

. Forwarding copy of Proceedings refer-
ring to the Govemment Solicitor corre-
spondence regarding the arrangements made
by the — for raising their capital.
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From P. W, WOOLLEY, Esq., Secretary, Nilgiri Railway Company, Limited, to the
Joint Secretary to Government, Public Works Department, Railway Branch,
dated Woodeote, Coonoor, 19th March 1890,

idem, in which he deals with the question as to whether the Nflgiri Rail
has, in raising jts capital as it deems best, complied with the terms of the contracts of
30th September 1885 and 29th June 1888,

2. In reply, T am instructed to inform you that the Company hag probably the
best authority in the world for asserting its belief that it has complied with all the
conditions of thoge contracts, as far as it can, without the co-operation of the Govern.-

—

Excrosures.

From Messrs. COWDELL AND WINTERTON, Solicitors, Ootacamund, to the Secretary, N flgiri

Railway Company, Limited, Coonoor, dated Ootacamund, 17th March 1890.
re Nilgir: Railway.

We have the honor to acknowledge receipt of the Government Solicitor’s letter of the 4th
instant with covering letter from the Joint Secretary to Government, Public Works Department,
Railway Branch, .

Gévernment are anxious or even ready to carry out thbir engagement, but the Government Soli-
citor proceeds as if his duty or implied instructions were to find some reason why the contract
should not be performed. Then the Company are not asked for information on the points raised
but are put on their defence, and sternly called upon for an explanation. The covering letter is
equally unsatisfactory, and is scarcely of a character to promote confidence, The Government has
encouraged the Company and Mr. Woolley to use their best endeavours to promote the scheme,
and now that success has crowned their efforts, they are met only with coldness and criticism,

We trust that we are wrong, but it is difficult to read this communication, made after three
months’ delay, without receiving such an impression.

From the preamble of the letter, we notice that the question is whether under the arrange.-
ments made by the Company, the terms of the contracts entered into with Government have so
far been complied with. In this view . coneur, and presume that gg regards the private
arrangements of the Company and My, Woolley, the Government claimg to, and can have, no
concern, .

the author of the work on “ Ultra vires,” whose opinions may he sent for perusal, if desired),
and you have every reason to suppose that the' business has been carried out in a regular and
efficient manner, At the same time nothing would be gained by discussing, nor can we admit
that the Government have the right to eriticise, the acts either of the Company or My, Woolley,
exoept 50 far as to ascertain whether the contracts with the Government have been complied with.

Without prejudice, however, to this position, we see no reason why the Company should
not make the followin g remarks regarding the points raised in the Government Solicitor’s letter.,

The Memorandum and Articles of Association of the Company were prepared in Madras by
a leading firm of Solicitors, and the objects are of that general character which enable a Company
to engage in every sort of business from keeping a petty bazaar or lodging house, to founding a
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colony. In addition to theso objects, how ove
borrowing money as being an object of
Company, and is redundant or out of placed

n the Memorandum of Association. The
in the Articles of Association, and that is sufficien
and they are so inserted here. The powr to raise or borrow money is obviously one w
enables the Company to carry out the objects a e obje
suthorities in appendix). In this case itieannot be urged that the money is raised othery
than for the objects of the Company statefl in the memorandum, and the powers given in
articles have been strictly followed, and aré amply sufficient for this purpose. bt
But, if it were necessary to show that the borrowing or raising of money were also in
accordance with object 3 (o) of the Memorandum of Association, it would .be easy to do_ this.
The Company has agreed to pay or remumerate the contractor, for making the Railway, i
particular manner, and has raised the mdney to pay the contractor by debentures. The
of the debentures for a specified sum is a payment of money, and a Com"iany equally raises
money, whether the debentures are taken up by the shareholders or others, or are accepted
the contractor as payment. :

Moreover, they are a part of the consideration given to the contractor for raising the ca
and subscribing for the shares, and the pa ph in question cgrondes for the Company be
ing and raising money * in such manner as they think fit,” which is sufficiently wide.

‘ 13
Briefly, however, we say that a pom to borrow or raise money need not be contained g%;

the Memorandum of Association, and th

the powers contained in the articles can equally 1
exercised without it. "

As to the question whether the subseri’%{ion has been duly made, we need only point out that
no public offer of the shares is necessary. “Mr. Woolley’s subscription is surely as good as th'ﬂ;

solvency and ability to raise

.

of any one else, and the transaction eontains the strongest proof of
the money.

8 (o) refers ‘to hs rwa of raising @
C’mny.( )Buoh a power cidental to %

upon, but is not the object itself (vide

1
B
1 ?! RS

B
3

The Deed or Finance Agreement by which tlii_s is done is before the Board of Revel\me, and ¥

we see 10 objection why the Government should not peruse it in reference to this matter. The

Company has undertaken to assist Mr. Woolle& in disgvosing of the shares and debentures if
required ; but this in no way affects the position that Mr.

« in time. v

Mr. Woolley is no doubt at present by far the largest shareholder ; but there is no reason

why he should not be, or to suppose that he will retain all his shares, or that he will be virtually
the Company, supposing that this was a valid objection.

Debentures of the nominal value of £ 220,000 have been duly issued, and it was for ¢

who accepted them to consider whether they were worth taking up. At any rate a respectable

and powerful Company in London, the Union Debenture Company, with full knowledge of the
facts (the arrangements having been made to suit their views), has agreed to purchase them,

and has paid a substantial sum in respect of the purchase, and is now asking to be allowed to
pay the balance of the money at earlier dates than was arranged, though this does not praeti-

cally affect the issue, which is already completed by Mr. Woolley’s acceptance. The circum-

stances connected with it were duly notified to the Government, your Company having been
all points, though not to admit the right of the

advised to be perfectly communicative a
Government to interfere outside the termg of their own contracts.

Mr. Woolley, having a full knowl !
paid his subscription, and is, of course, bound to the Company in respect of his subscription for the
remaining calls. These calls are practically guaranteed by the powerful Company in question, so
that it is seldom that a Company is so favorably situated as regards its capital. Supposing a

list of from five to-ten thousand shareholders, induding a large proportion of natives, as might

otherwise be anticipated ; surely the risk would be immeasurably greater.

We think that the Government should at once be made aware of the serious loss entailed by

delay. The first instalment of the subscribed capital, upon which we presume the Government
will pay the guaranteed interest of 3 per cent. from date of subscription, is lying idle. There are
variations in the rate of exchange, which may seriously affect the amount of money produced by
the sterling price of the debentures. The rate for bridge work, iron and steel rails, machinery,
and plant has already risen to the prejudice of the contractor. The contractor is also suffering
loss of time and credit, and may at any time make a heavy claim upon the Company for the
delay ; which, in self-defence, the Company would then repeat against the Government. X

These and other considerations make it incumbent upon your Company to press for a final
decision without further delay or discussion. '

We advise a firm but conciliatory attitude, evincing every disposition to fulfil the obligations
of the Company, and offering even to accept or to make modifications, if of a slight and
practical character. It is desirable to avoid friction, further delay, and the unnecessary expenses
of litigation, But at the same time the Company ought to demand considerate and fair treatment

from the Government, for whom not only they, but also the Nilgiri Rigi Railway Gompany‘f ;
)

snd Mr. Woolley have already gratuitously expended so much time, attention and money.

oolley’s subscription was complete and

ge of the facts, has accepted the debentures, and has .

. money by debentures and mortgages.

‘.‘;qiisappeér.i iy
ompan :
"la.y w ;
er| parties interested, - 1z, tk

.' lb.PM deteu-‘uftheﬂompmm;, Acts,’and author ofthall!';ﬁ rotic ﬁwﬂ‘m oty 13 13844
‘8tock Companies, at page 87 says:— N o E R T TR L | Aeaiation.
W “Clauses in Articles of Association giving borrawing powers should be striotly acted upon
: J } =i § = SRey -

' in accordance with the provisions.” = i 4 s L A AIRT NS BN ,
Section 68 of the Indian Oompa’nigp Act ' "‘,it for granted that Companies may borrow Xcm.“.

 Every limited Company under this Act shall keep o register of all mortgages and charges
apooiﬂoall;zﬁeeﬁ'mg property of the Company, and shall enter in such “:E:w,’ ¥ W?:’K“
mortgsge or OhBl'gé, a;m desdnption of the property. mortgaged or : tb amount of
oharge created, and the names of the mortgagees or persons entitled to such charge. £15

“ As to the power of a Company through its Directors to borrow money upon its own shares, Borrowing
such power being within the purview of its Memorandum and Articles, see Purmanandas Jivandas Powers con-

e. H. R. Cormack, LL.R. 6, Bom., 327; as to how far the borrowing powers of Directors, if Arg; ibl SRRy
ia, Association,

B

exceeded by them, may be ratified by the Company,
2 Ap. o‘a.,{iae ; LR.4-L A. 86; 1.£..& 3, oal.,a@go 65t

“In in re Hamilton’s Windsor Iron Works ez-parte Pitman and Edwards, 12 Ch. Div., 707,
it was held that a trading Company /as general power to borrow money to an extent which is reason-
able and necessary for the purposes of its business. Lk tidad

“ When by the Articles of Association the Directors had power *to raise or borrow . . . .
of money . ... by bonds, debentures, or promissory notes, or in such other manner as they dee
best,” it was held that though power to borrow money on bills of exchange was not ific
given, yet bills of exchange being in many respects analogous to promissory notes which were
specifically mentioned, the power to raise money by an equally well known and recognized mode,
viz., by drawing, indorsing or accepting bills of exchange, must be deemed to be included in the
general words ¢ or in such other manner as they deem best’ In re The New Kleming 8. and W.
Co., I.L.R. 8, Bom., 439, affirmed on appeal, LLR. 4, Bom., 275. See this case referred to in
note to Sec. 72, post. And see Choonilal Seal ». Spence’s Hotel Co., 1-B., L.R., 0.C,16; and

see Irvine v. Union Bank of Australia,

*

35 4

_ compare i re Port Canning Co. 7-B., L.R. 583.

¢ Debentures which are intended to be a gonoml floating security over all the property of Contmet
the Company as it exists at the time when they are to be put in force have not the effect of in wﬁ G:;m.
any way preventing the earrying on of the businessin all or any of the ways in which it is ook
carried on in the ordinary course Wheatley v. Silkstone and Haigh Moor Coal Co.; 29 Ch.
D,, 715.5 =4 bl

“In re Florence Land and Public Works Co., ez-parte Moor, 10 Ch, Div., 530 ; instruments

called * obligations,” by which the Company bound themselves, ¢ their successors and assigns and
all their pr%agpzrty, es{ate and eﬁeets-’p?: repay the sums mentioned therein at a future date,
were held to constitute, when read with reference to the Arlicles of Association, a charge on the
property of the Company, subject to the power of the Directors to dispose of any part of such
property in the ordinary course of their business, ! ;

“ The borrowing powers of Companies under Sec, 42 of the Commies Clauses Act, 1845
(8 Vic., e. 16), were considered in Landowners’ West of England, &e., &e., Co. v. Ashford,
16 Ch. Div., 411. ' P

“In in re Medla Tea Company, LL.R. 9, Cal,, 14, it was held that there is a distinotion See the Nil.
between loans which a Company is empowered to raise under its borrowing powers, and debts &n Railway
which, in meeting its current liabilities and in the actual carrying on of its affairs, the Compa.ni, “ﬁcm"y"
or its Agents on its behalf, have contrasted, and the cases of Uefn Ciloen Mining Company, L.R. :

7 Eq., 88, and Waterlow 0. 8 L.R. 8 Eq. 501, were followed; but it is to be observed
that the case of Landowners’ Company v. Ashford, 16 Ch. Div. 411, 437, a8 not referred to in
the argument in that case, q.v, also on the question of ratification of a horrowing in ezcess of the
powers contained in the Articles of Association, as to which see further post. Sesalso Buckley, 4th ed.,
153. Bee further, as o overdrawing a banker’s account by a Building Society being ulfra vires,
Blackburn Building Society . Cunliffe Brookes and Co., 22 Ch. Div., 61 ; per Lord Selborne,
1,.C., at p. 70 : The general principles applicable to a case of this description are, we think,

-

A R



sufficiently well settled. Thereoanbeno; abt tha wjmthmnm prohihzhonagmmt
borrowmgy, it must be obeyed There 1 ‘no doubt that when “m is not an

prohibition against borrowing in a case o Company or a Society constituted for special pur-
poses, no borrowing can be permitted withdut express althomy,nnlels it bepmpedy inei ent

to the cause and conduct of the business ts proper purposes.’
HEN « Shareholders may ratify a borrowing by Directors in excess of the ; powe.m ooniened upon
by sharchold- them by the Articles of Association, where t nitation in the articles does not form part of the
ers. constitution of the Company ; but a ratifi  of past acts will not extend to future acts on the
purt of the Directors—seo Irvive ¢. Unipn Bank of Australia, LB. 4, 1. A. 86 ; LLR. B R
% L Pt g ¢ L EH e 1.,}‘:5-‘ s
 Per Lord Esher, M.R,, Ashbury ; wm“’ 30 Ch.. Dlv.,p 381, ‘ntlﬁoahon m BT ISR RRERE i b A ths ah b 1‘;?.:.'_ (i
in adopting something which has been dbne or assumed to have been done for the AT RN R ity
ratifying, with full knowledge that it hi en done.’ For observntlons as_to the eff of IRERLART | L 8 X/ t
acquiescence by shareholders in the acts add ' 1radl L TR R S SR ;
3 «J-ec SETWEsNAE -

A.saoomtxono.Kelk 26 Ch. D, 107. . & : : _ i ‘ HitEE it o |
« Al these cases seem to show that pote mwmwmhwem the S e A NEEARIR B 98t LAt Kasbaes

and is controlled by them and that it is t neoessu'yto mntmmgstthoo jects of G RN ISR iitss) ¥ ;

Company in the Memorandum of Associatip:
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Ernest Rarclay,
Gove rnment Soli€itcr

Madras.

The Joint Secretary t0 Government
A fublic Wo rk s Department

Pailwaj Branch.

ity HiHH

1 1 beg to acknowledge receipt of your letter of this date

Mo 1656 C with its enclosures.

2. Messrs Cowdell and Wintertons jetter of 17th instant -

does not meet +the main point rai sed in my 1etter of 4th instant -

‘No 1ié;but is di rected chiefly to the question of the power of the

Nilgiri Failway Company Limi ted to borrowp’-ruse money on Debentures,

1 have not dx sputed the right of the Company to do th:.s, the poOwer -

40 borrow and raise money on deben tu res being clearly given by -
\w ara & (o) of the Comyanya Memo randum of Asaocxat:.on But, what I do
y xs/that it is not Open to the Company to issue debentures for -
any other purpose except that of borrowing and raising money[that 18,
other than capltal}and that it appears bj the Works Contract of -
20th December 1889 that,in consideration of Mr woolley undertaking
to reise the capital of the Company , the Company was 1o jssue¢ the -
debentures w0 Mr- Wooliey.So that the object of the issue was not for
the Company to borrow or reise money,; buf to enable Mr Voolley to -
rai se the capitel SO that the transa.cuon could not yut cne six -
pence more 1in the Companyls coffers.But,if I am right in my conten-
tion that the Company has not the power to issue debentures except
for the purpose of porrowing and raising money  and the debentures

are therefore invalid, the consideration for Mr Woolley raising the

L —
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