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No. ‘ Date. b? |

. O Mea . [ Enclosures to Government of India Memorandum No. 679’ R. T, dated
E 3rd September 1897.]

No. 553, dated 34th February 1893.

From-Tﬁe Secretary to the Government of Bombay, Public Works Depart-
i ment, Railway Branch, .

To~The Secretary to the Government of India, Pgb : Works Dep: : it o

With reference to Government of India Circular No. o-Railway, dated 14th May

1895, communicating, for information and guidance certain revised forms of goods consign~
ment notes, etc., [ am directed to forward, for the congideration and orders of the Gov-
?ptment of India, a copy ofa letter No. 1618-T., dated 15th February 1897, and enclosures,

~ from the Agent, Bombay, Baroda and Central India Railway Company, on the subject.
2. The Agent applies for sanction to the insertion of the following amended clause
in the Standard State Railway consignment note and Railway receipt forms which

are now in use on the Bombay, Baroda and Central India Radwag, ' b o0
“That the Railway Company have the right to remeasuremen eighmen :
reclassification, recalculation of rates, terminals or other char, es and of col-
lecting, whether before or after the goods are delivered, any amount that may

have been omitted or undercharged.”

No. 1618-T,, dated 15th February 1897.

From—The Agent, Bomi:i'i,‘*B'airoda\and_‘ Central India Railway Com

2
ro:gfhe subject of the
- section 55 of the Rail
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It would appear from a perusal of the Judgment delivered by the District Judge,
Ahmedabad, that had our receipt a_nq consignment note forms contained a distinct clause
reserving powers to Railway Admlmstrat.iops to recover undercharges both at the time of,
and subsequent to the dellve}'y of gonds, it is possible that the decision of the Court would
have been in our favour and it gherefore becomes a question of consideration whether we
ought not to take steps-to provide for the inclusion of a clause of this nature in the condi-
tions of carriage printed on the back of both these forms.

The consignment and Receipt Notes used in connection with
gave rise to the suit referred to, were the old Rajputana-Malw
but we have since adopted, on the suggestion of Govern
recently introduced on State Railways, vide Bombay Gov
dated 26th June 1895. These forms contain the following cl
of undercharges.

(6) “That the Railway Company have the right of remeasurement, reweighment,
and recalculation of charges at the place of destination, and of collecting

before the goods are delivered, an amount th .
undercharged.” Lo at may have been omitted or

the consignments which
a State Railway forms,
ment, the new standard forms
ernment Resolution No. 1347,
ause relating to the recovery

Provision for the recovery of undercharges

: o h may have been overlooked: at i

goods are delivered, and which the Railway Administration may se‘:k io rt:::)vglfn ;:bts*:
quently as in the case recently decided in the Ahmedabad court. My own opinion is that
section 55 (1) of the Railway Act was expressly 3 .

55 intended to provide f
the District Judge, Ahmedabad, seemed to think otherwise. | hg.ve been?x; zggluf:lslti’:;t?:‘t‘

with our Solicitors on the sub fter consultat; Wicsleisia
4

form now in
. Macpherson's

“That the Railway Com :
reclassification, ; eeﬂt. hrewelghn‘;entf,
r charges and o
, any amount that

The question is one of the utmost im or : .
to Govern?nent in the interest of their 0wF:1 fﬁl‘:fse tgn§a1
Governor General in Council to the insertion of 'the
note and railway receipt forms woy :
to request that the case be submitted t

orders.

lway Admiqistrationsas well as
as the previous sanction of the

| Proposed clause in the consignment

Id appear to ‘e ‘necessa ve ¢ ; '
3 ( e

o the Government of IS ry, I have the honour

ndia for consideration and

.

e Y

Dated 14th December 1896.
From—Messrs. Crawford, Burder, Bayley ang

To—The General Traffic Manager, Bombay.
Bombay, : ¢

Dunlop, Solicitors, Bombay,
Baroda ang Central India Railway,

Revision of form of Raitway Recerps,
On the receipt of your No;. ,7,52_'& ;f.tﬁe ; :

form of clause 6 for the approval of Mr. MaépﬁerSth mstant, we submitted the foﬂoqing :

: soni W..l L—
«6” That the Railway C'omfpan have St o -
- reclageificition, - sd tecatgaléﬁdn‘ﬂ; rfg'f tto remeasurement, reweighment,
collecting whether before or after the goads. . "215.0F other »‘
may bave been omited o undeschargds © ° delvered
We have today received Mr, Macpherso : e
we enclose herewith. We do not : =y
« terminal”’ is u‘sve_d as an_adjective
substantive, 'in' section
from the marginal ;ute‘d
d is terminals, and clauses (.
theword i b
the following words appear :
55 Lien for rates,

) ve thi ‘words rates,  terminals or other charges” are
e reasons we think the words rates, “ terminals or otk t charges” are
' F‘t)r ﬂ'}?hzbﬁau:e will of course be inserted in both the consignment note and g;e :
::ili::: .receipt and will require the previous sanction of ‘the Governor General under
sectioz 72 (2) in the manner provided by Section 139 of thg Act ‘ £

Opinion.

I think that the clause, as drafted, answers the desired purpose. understand ‘‘ ter-

5 st : ” clause should run, ‘.‘ftermin‘a i
minal”’ to be used as an adjective to ‘‘charges”. If % the__ T AT

R A
o

not “ terminals.” ‘ i Lo S
wi e clause subject to

i i 1) of the Act, warrants the clause subject t
practlict:lll;kn?z:?(x):easr? ,S a)pproval," of the Governor General in Council.

p i




BOMBAY, BARODA AND CENTRAL INDIA RAILWAY,

INCLUDING
RAJPUTANA-MALWA RAILWAY, :
(Includes the Rajputana, State Railway, the Holkar State Railway, the Sindia-Neemuch State

Railway, the Rewal'i-Femzepore Stﬂt@ Ranway, jhe caw A i &ate
Railway and the Godhra-Rutlam State Railway.)

GENERAL TRAFFIC MANAGER'S OFFICE,

Bombay, 19tk January 1897.

¥
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Railway Admixistration may seek to yec

over subsequently, as in the case re-
cently decided in the Ahmedabad Court. I g

e e have been in communication,
with our Solicitors in regard to this point, and after ¢

onsulting Counsel they
have suggested that we should move Government to

modification of the present Clause in the Standa
in use on this Railway.

: . i D 2 copy of their letter
on the subject, with a copy of Counsel’s opinion ;—

“That the Railway Compa
re-calculation of rates,
or after the goods are

§ undercharged,”

ny have the right to remeasurement, re-classifieation’ and
terminals or other char

ges, and of collecting whether before

delivered, any amount that may haye been omitted or

and have suggested
ailway Administra-

wn [State lines, be
or consideration and orders,

Yours faithfully,
1 Q’CALLAGHAN,
General Traﬂic Manager,

6

BB 5 CoAaBGu O e
‘Revision of Form of Railway Receipt.

} it No. G/17252 of the 8th i
ceipt of your No. é/17252 0 th inst
follov?ii;hfzrrt?l of Clause 6 for the e
O v ot o e, il o e’
: fl?ﬁﬁtﬁ before or after the goo@s are delwqrpd, ey
‘been omitted or |
* We have to-day recei gd |

of which we enclose herewith. = )
' We“ ';lo not agree with Mr. Mac harson”
« terminal ** is used as an adjective to  charges.”
aIa » Is 8 substantive, in Section 55 (1) * fermi
b "l:gvaf»ﬁnb' sight but from the margi i
o stantive, then again in Section 61 (1) (b
Ws {%«&ﬂd(a)nhéw what the term “ other
lude. In the table of contents of the Act
%azette the following words appéar‘ff ‘ i
~ «p5, Lien for rates, terminals and other charges.
' For the above reasons we think th

harges” arecorrect.

il ause will of
ailway Receip

undercharged.”

!




. ~ C . ~ Confidential.

BOMBAY, BARODA AND CENTRAL INDIA RAILWAY,

INCLUDING | g

| RAJPUTANA-MALWA RAILWAY, ,

: (Includes the Rajputana State Railway, the Holkar State Railway, the Sindia-Neemtch
State Railway, the Rewari-Ferozepore State Railway, the Cawnpore-Achnera
State Railway, and the Godhra-Rutlam State Railway.)
GENERAL TRAFFIC MANAGER'S Orrice,
Bousay, 20th October 1896,
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the High Court and meet with

e a reverse th i
genterafn]jlr known, as it is almost certain to %l;:e’ and if the decision got to be
materially prejudiced. , our present position would be

The question is one in which .

only # s all Railways g
i f e rgon: - e Ty R A it b
of stating their views 011;, o at other Railways should be agayd should take in-
will kindly, after consideri e question. I have according] orded an opportunity
: sidering the matter and, if necessagyy::n;equﬁsb that you

) erring with your

legal advisers, favor me with your opinion as
ke P i be
you consider it desirable for t}lrxis R(;.Ii)llzlvl::.); to tt;)lghat 18 the best course which
; C

As the period within which w

X . we can file the : .

pu-es;l ;2 ;0(1)1: ;;ll:rligvlemtber proximo, I should b:‘plgi’;lhm f:)ll‘,e High Court ex-

arra ply to reach me three or four days pre:iolﬁgseg g} you could
o that date,

Yours faithfully,

1. O'CALLAGHAN,
General Traffic Manager.

%y

JOINT SECOND CLASS SUB-JUD A
AHMEDABAD. s A\T

IN THE COURT OF THE

Civil Suit No. 79 of 1895.
. The B.'B. & C. I. Railway Com-

-

Pleaders. ‘
Mr. Dayabhai pany by its Kul Mukhtyar, Mr. W.G. !
: . Bourne, Traffic Superintende ‘ i‘ ~ Plainti
Tiaipna; lLAhmedabad D,istrigt. AR W
J
against ‘
Meheta Gopal Sankalchund ... Defendant

Mr. Harilal Man-

charam.
CramM—Rs. 601-9-0.
The plé,intilf sues to recover Rs. 601-9-0, princi
under the following allegations :— principal, from the defendant
That the defendant’s agent, J ethmal Ramchandra, consigned
B : . 3 Sy tOthe defe d.
ant 308 bales of kupas from the Jawali station and 27: . n
£he%8 April and May 1894. nd 273 bales from the Auwa

gtation in the mon
That, according to the Company’s Tariff rates, the kupas is charged at

second class rate, and accordingly the defendant i hoi )
Tlowever he paid only Rs. 1’29*143”502‘:’1;3&;‘?&”&29:“] all

5 Rs. 1,901-7-0. E .
tift therefore claims to recover the difference of Rs. 601-9-0,

| rate. 'The plain
which was under-charged.

The defendant, in exhibit

stated in the Receipts given to him, and as much as was asked for. !
made enquiries as t0 the charges first, and then, in view of the infon o rei ol
plied to him, he engaged in trade of bringing kupas from the aﬁéw%m b ag;
to Sanand. That the plaintiff has no right to bring the suit, Sk e chiey B
claimed for is not just. SR i

S

7, urges that he paid ﬁhe’ charge #_’mu i i

Tssues. i e
% 1. What was the proper charge » how much the defendant has paid? sod
. ~ how much the plaintitf is entitled to recover ? o P m&? and

9. Has the defendant paid less knowingly and intentionally ? s ¢ by T

No more sought.

Findings.
¢ charge was Rs. 1,878:6 ,
plaintiff is entitled to recov

- 1. Ifind that the prope
paid Rs. 1,299-14:-0, and the
Rs. 578-7-10.

2. I find on the i o

second issue for the Agl‘efen&a

The facts of the case are
agent consi ed from Jawali an
Rai to Sa;:nd :

delivered to the defendant, the gn
- much charge as was stated in the sever Receipt
the charge, no delivery could bariade. o

That he
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Some days after, the Audit Department found that such go

3 ods ought

been charged at second class rate, and, as it was charzed at ﬁrstugéllacso :Etat‘:'c
orders were issued to the Station Master at Sanand to recover the differer;cé :
The defendant refused to pay, and hence this suit, '

From the Company’s Tariff Book of Rates and' Classificat;
. L3 s . v t
(vide Exhibit 23), it appears that the Zupas on the Broad G:J;: lli(;r:}s ooff t(igol(;s

B & U. L RHailway is charged: at. first -olass rate; ‘and on the Metre

Gauge Section at the second class rate—see at ages 66
. . S a 0,
Jawali and Auwa stations are on the Metre Gauge Segt?on, and sgg.,f(? ant‘,l: g

Broad Gauge line. It appears that in the Rege; ts gi :

rities at the consigning stations, first class rate tgas cg:llx‘;iget()}y ;:(‘i* :{-}it:ioet;eau;hot-
paid the full sum stated in the receipts at the delivery .4 i defendant
is not at all at fault, but the station authorities at the consigning statio 3
guilty of negligence. It is their fault that they under-charg% d o ns are

However, the defendant cannot tak
to pay the difference under the provisio
the common law and equity. -

e benefit of their mistake; he is bound

He urges that, had he not been so misled 1
Jawali and Auwa, he would not have brought the goods. M it
but that circumstance does not affect theD Compagny’s rig‘h?tlsy tlo t:c;::rciiec;
under-charge. If he has suffered any loss owing to the misinformation given by

the 'Saild station authority, he is at liberty to proceed against them if he be so
advised.

y the station authorities at

The Company claims second class charge throu hout the whole li
Jawali and Auwa to Sanand, but they are \s?’rong. iccordinv to th}: rggee gfix;?e[];
in Exbibit 23 at pages 66 and 69 on Metre Gauge—that is, Df)'om Jawali and
Auwa to Sabarmati Junction—they can claim at second class, but on the Broad
Gauge Line—that is, from Sabarmati to Sanand—at first class rate, and accord.

ing to this rate the plaintilf is entitled to recover Rs. 578-7-10 Ty
ments Exhibits 46 and 47. only—see state-

T award Rs. 578-7-10 only, and reject the rest of the claim. As the
under-charge was made on account of the negligence of the Company’s servants
at Jawali and Auwa, I direct each party to bear his own costs, :

25th June 1895. (8d.) ATMARAM J. KAZI,
Joint Sub-J udge.

ns of the Railway Act, as well as under

. The defendant’s agent in the months of April and

andl the faots of the case being thus nadisputed, the followin

IN THE DISTRICT COURT OF AHMEDABAD.

AT AHMEDABAD.

APPEAL No. 266 or 1895.

(Oivil Suit No. 79 of 1895 of the Court of the Joint Sub-Judge
‘ of Ahmedabad.) '

Hasilal h Af)pellant (original
. Harilal Mancha- .
lgm aill;l Mr. Varag- Meheta, Gopal Sankalchund . Defendant) ‘

rai S.

against
(The B. B. & C. I. Railway Com-) ; : |
Messrs. Dayabhai | pany by its Kul Mukhtyar, Mr. }Respon Wit eordainnl

Tjatram and Pran-{ W. G. Bourne, Traffic Superin- Plaintiff).

sglznlier Narotam'-{l tendent of the Ahmedabad )

das, L District. | J C
CraiM—Rs. 578-7-10, - + 4

; S

a3 3 i $iE }~_-';;f, et i S e
This action was instituted by the respondent Company to reco
of Rs. 61.31-9:0 from tbe defendant under )Axavtglloa;vmggmg W stan
to the defendant:i cbnsi‘!i;ﬁizlé@'fq nan i
R - .. (cotton with seed). The kupas was sent I
Jlaintif’s Railway and the amount of freight paid by, the defendant on 0g
géii&efy’bf't’dé kupas was Rs. 1,299-14-0. The glamt;if’s '»“"f"‘:‘
freioht due was Rs. 1,901-7-0, and this suit was instituted for the recovery of
the ti)aytlance of Rs. 601-9-0. o 2 e i
 The defendant replied, that he had made inquiries
fr&mqizhz 'p(i'aintiﬁf’s servants, and had paid the rates
to him, and which appeared on the Railway ‘recmptfsf.’ | :
servanffs. Te further stated, that it was.after enquiring as {
he embarked in the business in the course of whwh{ the %
to him. The Lower Court found that the correct freig
4 signments was Rs. 1,878.5-10, a
1 ¥ide page 3. plaintiff Company Rs. 578-7-1 8
which the defendant’s payment fell short of the freight found due.

t appeals on the grounds on which hefbasa hi
Low;j:'h éo(frf;ni‘liﬂ?: dogspnot press his plea that.the rates paid

+

S

raised, viz.:— : : e .
I’s the plaintiff Company entitled to recover fmmﬁthgdefgm

ich the latter’s payments fall short of the freigh
:)iéxxxlll;;]:s ? My finding is in the negative for tye ‘

‘R;.;soﬁs-.
: intiff’s case is, that the defendant is bound
‘The pla.lntlﬁ bise forth in the Tariff bo
 §Vide page & ~ Company, by a

\ibits 34 to 42), expressly reserves to itself the rig
5&?3 at the place of destination. .




I‘ ' harges other than those demand Mdmv Ft ek
recover any charge at as the Company is liable to refund

- 12 = L 5
I proceed to deal with these points in turn.
On page 39 of Exhibit 23 occurs

over-charges,

| point is, that as_
The second point 1s, that as
it should have a corresponding ri

the following rule (No. 66).—* Station

) -are
., The Company i Yesporitl, B0 Lo N e
Masters at the several goods stations are authorized to demand and receive i‘ggi':é. 1t cannot levy mare :1;:11 “against such levy. mmggesempa
freight for the conveyance of any article o thing by goods train and also ' S ﬁowﬁﬁff' ord the Company any T
charges incidental thereto.”” The next rule but one runs as follows :—*¢ Any # Vide page ;
further information as to rates, rules, &e., which may be desired can be ascertained

from the ycongfi'quenc::,e,rei'v1 recordﬁd 1 vary the d‘f’ﬁﬁi ‘_’fi :aehgower Qou ! ;.. i
d Foiggeclaimogz toto with costs thm“ghout on ] P ST e
ismiss MR

on application to any Statjon Master.” I take it
* Vide page 5.

_ that the words ¢ by letter” in this rule are not
meant to apply to Station Masters.”*

The intending consignor is thus referred to the Station
rity from whom to enquire the charges to be levied o°n the proposed consign.
wiant.© He binds hims'elf to nothing by th.e enquiry, and, should the charges
appear to him excessive, he may, in his discretion, abandon his proposed

transaction. In the present case, the consignor (defendant’s agent) determined
to send his goods, and he received at different +;

ipts containy o Bine Receipts (Exhibits 34
to 42 inclusive). Each of the receipts contains 3

Master as the autho-

| 1 Aﬁxnmmn, 7th Augmt 1896

b

is Rs. 1,299-14-0, My view of the transa

: ; plaintiff Company undertook fo
17ide page 6. Rs. 1,299-14-01, to convey the consignor’s goods
between the stations specified in the r

. eceipt, and that, when the money was
paid and the goods delivered, the contract was at an end. In taking this view,
1 assume that the goods are of the weight, i

A

r a consideration of

measurement, and class given b
the consignor. The contract between the parties is evidenced by the receipts,
and this view was followed by the plaintiff Com

Mohan Mohivs, The B. B. § C

ctly specified that the Railway diq
not guarantee, and were not responsible f

or the weights shown in the bill of
lading.” The stipulation referred to appears in the note printed at the foot
e ; of the receipts. I shall haye occasi {

] on to refer
farther to this note when I deal with

the second
point raised for the plaintiff. In the mean ti

: me T hold that the plaintiff can-
not go behind the contract evidenced by Exhibits 34 to 42, ; i

The following is the full text of the note which has been referred to above
and on which the plaintiff’s pleader relies in his contention that the Compa iy
reserves to itself the right of recalculation of charges, - Note~Tt mn be
distinetly understood that the weight and description of oods in
receipt and forwarding note are inserted for the purgoge esti
way charges. The Company does not admit that the acty
shown has been received or that the description of the go

the consignor is corre t re§

s pgi itself the right of. re-measurement, ro-we
re-classification and re-calculation of charges at Junction or place of dy

t seems to me perfectly clear that the worfls 8 rescalculation
in th{s rule cannot bﬁohted from the words mmediately preceding it
Railway Company merely reserves to itself the right to re-calculate the ¢l
on goods the measurement, weight, or class oﬁwhlgh has
by the consignor. It is not denied that the consignments of th
agent were properly described, and I hold that the Company cannot m%ﬁ“
its contract to convey these goods at the:v rates given in the Beqejptg The

~ money has been paid, || and the goods delivered,
it ~ and the plaintiff is not, in my opinion, entitled to

da

 note two further points which have boen raised §
u;:ﬁit:i_ysr,that;under section 55, clause (5), of th:

Administration may recover charges
irrelevant, In the present case the Company was




' Ex Parto The B. B. and C.I. Railway Company Re Claim for
Under-charge on Goods sent from Javali and Auwa _
~ Stations to Sanand Station. '

CASE PREPARED BY MESSRS. cnawsona,snunnm&:fco,,
SOLICITORS, BOMBAY, FOR THE OPINION OF COUNSEL.

In tho months of April and ¥ay 1804 one’ Jethmal Ramchundra, Agent
of Mehta Gopal Sankalchund, consigned to the said Mehta Gopal 8 nkalchund

308 bales of Kupas (cotton with seeds) from the Javali station and 273 bales
from the Auwa station to Sanand station. o R

According to the Company’s Tariff rates Kupas is
rate, and in accordance therewith the said Mehta Gopal Sa
to pay Rs. 1,901-7-0 as freight for the goods in question
sight on the part of the Company’s officials the Receipts
ance with the first class rate showing a sum of Rs.
from the said Mehta Gopal S8ankalchund instead of
amount as above mentioned, and the lesser amount,
recovered from him, and on payment of the same delivery of the
to him, thus leaving a balance of Rs. 601-9-0, the amount under-c!
to the Company. o LR e
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As mistakes in the amount of charges, &c., inserted in receipts given to
consignors for goods received by the Company may and do Sequliitly ncint
from the carelessness of booking clerl‘(s or from other causes, and as goods would
in such cases usually be delivered before the mistake was discovered, the ques-
tion whether the Company can after they have parted with possession of such
goods to the congignee under the‘prnvuu,.n\; of section .5'.) oF tha vli-’li.h\'n‘\-s e
or otherwise recover any under-charges .elt.ll()r- by a suit or ])Y detaining subse-
Hhans goce consigned to the same consignee is one of great 1mportance to the

ailway Company.

'he present Goods Tariff Book (1895, vide Rules 5, 62 and 64) of the
Company is also forwarded herewith for Counsel’s information.

Counsel is requested to peruse the accompanying papers and to advise.

QUESTION.

(1) Whether in the event of an
appeal being filed in the High Court
against the decision of the Lower
Appellate Court the Cpnipany will in
his opinion be successful in reversing
such decision.

(2) Whether the Company have
power under the provisions of section
55 of the Railways Act IX of 1890 or
otherwise to recover from a consignee
either by filing a suit against him or
by detention of subsequent goods
consigned to him under-charges upon
goods which they have delivered to

OPINION.

(1) I find nothing in Aect IX of
1890, nor in the Receipt given to a
consignor, to fix the latter in any way
with knowledge or notice of the Com-
pany’s classification of goods, so that
in my opinion the fact that the Com-
pany might (and ought to) have
charged for the Kupas in question
under Class II by virtue of the
classification cannot affect the contract
actually made to carry the Kupas
for rates under Class I. The case
appears to me to be one of mistake on
the part of the Company by its servant,
and the contract stands as an
engagement by the Company to carry
these particular goods at a less rate
than the Company was entitled to
charge. If the mistake had been
discovered before instead of after the
carriage of the goods, the result
would, I think, be the same. The
weight and description appear to have
been correctly given, and I think,
therefore, that even before the goods
had been delivered the Company
would not have been entitled to claim
to reclassify the goods under the
“ Note ” in the Receipt. It follows,
a fortiori, that after delivery a suit
on the basis of a reclassification will
not lie. I think the Lower Appellate
Court’s judgment is right, and for
the reasons given in it, and that an
appeal to the High Court would fail.

(2) My answer to this query is in
the negative. I think the consignor
is not affected by the Company’s
rules, except so far as they are repro-
duced on the Receipt given him, and
that if the Company charge less than
the rules warrant, they are neverthe-
less bound by the rate stated in the

Q UESTION.

him (in consequence of an error on
the part of their servants) on pf.yt-;
ment of an amount less than tha
which under their rules they are enti-
tled to charge.

(3) And to advise generally.

G. C. Press, Simla, —No.

16

OPINION.

Receipt, provided that the consignor
has colrr’el(:tly given weight and des-
cription, and provided, of course,
there is mo fraud on his part‘nor
collusion between him and the (,vclm-
pany’s servants. If, however, the
Company charge more than the rules
warrant, the comsignor can always
recover the excess, subject to section
77 of Act IX of 1890 and to the law
of limitation, as any charge beyond
the rates preseribed by the rules 1s
ultra vires of the Company.

CEREN Lo
3) If my opinion is not accep
(it(w)ill, of 3ctours‘z-, not be ac?eptable 1)
I think an appeal to the High Court
can be made and carried through at

very trifling expense.
(8d.) JOHN MACPHERSON.

97th September 1896.

721 P, W, D,—14.9-97 =404




No. 678 R'.l‘
GOVERNMENT OF INDIA.

Big,

I am directed to refer to your letter N‘o'"
fm'wardmg for the orders of the Govern
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§. With regard to the contention that section 55 (5) of the Railways Act
:empowers a Tailway to recover such under-charges by suit, the Government of
India see no reason to doubt the sopndpess of the view expressed by the District

. Judee of Ahmedabad. The provision in the sub--sec'flgn alluded to refers only
%o * such rate, terminal or other charge as aforesaid,” i.e.,—see sub-section (1) —
to “any rate, terminal or other charge due.” The Governor General in Council
having declined to admit a condition providing for the recovery of under-
charges after the delivery of the goods and payment of the freight demanded,
such under-charges cannot, after delivery and payment, be ““due,” and, there-
fore, section 55 (5) does not apply to them.

6. With regard to the contention that since a railway administration
4s liable under section 77 to refund over-charges claimed within six months,
it should have a similar power to recover under-charges, the Government
of India are of opinion that the grant of this power to railway administrations
would be opposed to public policy and in no way justified by the section, which
is not an enabling section, but merely limits the time within which claims

can be preferred.

T have the honour to be,
SIR,
Your most obedient servant,

+““G. A. ANDERSON,

Under Secretary.
Doouments accompanying.
Nil

No. 679 R. T., dated the 3rd September 1897.

Copy, with copy of the letter replied to and of its enclosures, forwarded to
the Governments of Madras, Bengal and Burma, the Chief Commissioner of
Assam, the Resident at Hyderabad, the Agent to the Governor General for

- Rajputana, the Director General of Railways, the Consulting Engineers to the
Government of India for Railways, Calcutta, Lucknow and Assam, and to the
Accountant General, Public Works Department, for information.

RS' order, -
- 4 . :
/,V Under Secretary,
%gw
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