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contraet works was avoided ; but the form has the great
gion whatever for taking s urity from the contractor.
form 171 came to be introduced ; or how it is intended to be
be attached to a petty contract ;” but both forms 170

~ eoncerned with petty co tracts seem complete in themsa"m : .
 conditions on them which in some respects conflict with those m. remar the Government Solicitor,
latter conditions could hardly be attached to either of these fO,‘!'m'” and the conditi ions do mot provide
nt may retain the deductisns F ks

for this” Of form 17} “ it is very

Sk e © them. In practice it seems to be used only in conjunction with

 bably this is as intended. b N | vide for this”  Of fon :
il 4. Then as to the terms and conditions embodied in the several for ' ,litions is, for they seem contradictor;
ol R e parative analysis (Annexure A) shows an extra owlly: dor tho W under which,

. e : b S in oy as | ean see, quite una.oconntahllle dlvm of , r:nghtbe ‘{)‘e”a rel“;tvl;gr Pmltﬂf,

: ' : ‘ t variety in t ns . Y receive from the
would of course ex t variety in the cond1tions j JI_ { more v Yery'h s

the tained. Of form 175, the form,
ded for the most important works, he says:
juestion f security [the only question put to
w form what security is to be,and ‘

: matters For instance, in the provision for valuing or billing for work dot
expect a distinction between a lump sum and a schedule contract ; but just
would beexpeeted it 13 not found. On the other hand, as regards such matte!

e 3 ment of disputes, the prosecution of work by the contralt;tor, the pr
i seaffolding, agency, &c. conformity to specifications, comp iance with : n a§ go the circumstanc: i
Executive Enginée;, the Executive Engineer’s right’ of entry, ib;" c., One Wol : 2 lnfom 169 tﬁ:an::mngvﬁzhwlhfgiihz '
I3 i, 5 e I GG [y ; L 109, v
%o find a certain uniformity of terms wherever the conditions of the case ¢ ot still, the one m,_; generally used in most divisions, !

rly limitedextent of the use of most of the forms—
: 4::;1:!:! in which each form is used—
yect the inconvenience of the present
, m oceasion to mention again I%urt;her
jons specimens of contract agreements mn
ach diysion, and it appears from an analvsis of
&9’ ased in 24 divisions, form No. 175 is used
, Nos. 17T and 172 in 10 divisions and form No. 174
N = B vi E m Ne 1 v. Again looki to the number of forms used
g division in which all the forms are used : 4
wﬁm 5 use four forms, 6 use three 2 e

require a distinetion, but a glance at the comparative analysis wi
is no pretence of wniformity, and that conditions whieh, if they are
are desirable in all, are introduced in some forms and omitted from o
apparent reasod, Or differ quite unaccountably as to detail.

5, Take for instance the conditions s to eettlen;?nt 0{ dup?m A
e L the analysis). ~In the matter of qua ity o

DS iagia . 1) o175 make the Exocutive Engineer th
172 the Superintending Engineer, and forms 174 and 176 the
difference corresponded with difference in the importance of the worki i ms
are applicable, the distinctions might be intelligible, but form hich ealls in
Superintending Engineer, is intended for the very pettiest cases of a1, 1 :

" which only calls in the Executive Engineer, is apparcatly intend T
tant of all. As to other matters in connection. with which  disp 3 g ‘ and (lifferences can hardly fail to be tro bl
all 4 501 ciew of the nt frioers fr division to division, as in such

I : wses it is necessary v use @ fory conditior  with which either the Execu-
- ve Engincer 0 tractor mus familiar, and it does not seem at all probable
! he differext form nted for by difference of local circum-

L reason why the Tanjore division- A

175, whilst the Nellore division will have j

aly forms 169 and 174, or why Trichinopoly §

hilad. the Presidency division uses ouly |

A%

contemplated, not one of the forms provides specifically f
out of the seven forms have a general condition providin
~ mentioned. The most singular result, however, is fo
two distinet sets of conditions, one set numbered 1 to 19
dition 17 of the first set makes the Superintending Engin
' rate of progress, whilst condition I of the second set m
neer sole arbiter as to the very same magter. o

- 6. Again, compare items 75 and 76 of the analysis ;.
_contractor is to be paid for materials at gite, in one case
bt . otherwise than for his misconduct, and in the other case
i is annulled. g g

nce of Executive Engincers
in dealing with contractors. In the
: mpter XI1 of the Code, I cannot : g

: 1719(10{) oo&parﬁxitem: 5 s;}d €, condt;lﬁoni'df om and

supplied by the Executive Engineer: e contractor “or guida istingui i
extra charge, if they are supplied from the Exeeuti .rhﬁgﬂmben%eet:r g;“:rlngi:ls}fl:g |
 stated in the schedule that they are to be supplied by t y drawn up under iegal advice,

: f}m Executlve_{?.ngmeer is i;xo deliver them at tﬁem r @ uninstructed layman to m(;?lfey? )
if, as may easily happen, the materials come under S dlan; - : 3
setting this aside, and setting aside also the ol us w&ﬁy difcne::ld um-lemt]:)t ’

)y us 10 éha circumstances in whic :
f contract 8g~apwent, such as have !

XI11 under which the contractor is obliged to take
Fxecutive Engineer chooses to issue to him, and the
that materials to be supplied by the Executive
schedule, setting these difficulties aside, it is ,
tor should be required to pay forthocamag%
foresee and provide for in his tender, of
Executive Engineer, when he is not re
- specified in the schedule and the cost of
foresee and provide for. Y

of security, snoh as forms 177
ich the blanks in the forms
ed up; as to the manner
84 (¢)]; as to the recital
and partnerships ;

T N ol T s o - W TR

it

o
“ ey

T R




S b vl (A

o s el

how they dxﬁer
A to this note. Thtmi

ing the various ways in wh
in. These I have exar
tion with cach of thant
what to avoid. These points,
classified abstract (aunexure C),

{a) Matters that E
drawn by
(b) Hissential matters
carelessly or in

With thia material, and in the ’
of complications that have from tim

dealings of Executlve ;
of information given by the Go
put to him, Thave then dis
desirable of such oontrwwr as
the points to be attended to
diversity of conditions on. the din
a number of points not actually |
as to which mstruohom

ecntmtors. :
12-a. I msy a8 well

1 datllh connected with methods and sequence of carrying on
ptovxmnof lant, materials, agency, &e., quality of materials
5 ' p t;nmctmm and SO’fOI'ﬂ,l
(c} 'l‘ho Emnhvo s right of entry in order to carry on the work
in whole or in part by }nmaelf or by his agent, and for other pur-

i ; i
ey (*d) Suh-mg
S ‘(n) ﬁvumm of penalties on the oontractor.
 (c) Payments, that is to say—
" {(a) Periodical or occasional measurements and payments on account,
Hi ? Advances.

& et
b 4 4

o il c)‘?ﬁmlad]ustmentufaceonnt i
g% S (D) w - ¢ A

‘ ; | el Mnﬁon of aoaurtty and payment or non-payment of interest
: g e thm 3

LSy kppmpmtmn mb; deenﬂty o
mvmm to dea.]mgs with two or more joint contractors.
mp n& om ﬁw mhaetor ' ’
(a) Settlement &‘ disputes.
(1) Jurisdietion in respect of suits
: (I; Modification and supplementing of agreement.
1) Cancelling or voiding the contract.
%x) The execution and attestation of the agreement.

14; i& is naeeseory ﬁo) 'oomidw
i ~ reference to the kind of provision to be made in respect of
‘ »Pv&htihmm and . each and with reference to the manner in which such provision
M.m " 7 can in practice be most mvemently made in the set forms of
Dl 58 ol oontraot: to be provided. In connection with this last
‘ pomtit io upmm‘ly neomy toomderﬁa 'what extent, as regards each point, the
o - wording of the ent will , or may possibly, have to be varied to suit
A ‘dlm classes of cases. It is obvious that the number of separate forms to be provided
i depend anhrely on the number of such independent variations of the wording of
i s prmaofthaw but in order to understand fully the import-
s point, it is Wm_ ,menha' that, breadly speaking, the number of
1 will be the pmm ‘of the numbers of the several
ns. Th% e, three nnoessanly variable parts, and

: 43 6’6 '

lqam@ély elah one of these points, both with

y, the total number of forms
fm’%r on that unless something is
respect of certain matters, and unless

slves more or Msmvemont or objectionable—are
mﬁ mm of diversity which cannot be absolutely
wvw and dmtmet forms of agreement to

) jilhkandmeh trifling variations as can be
ol W for by leaving blanks in the forms to
fille g to circumstances of the

~such variations (hereinafter

t, be mfdy vided for by

for mm‘hnn in such b




, in those ouet", -
‘The propet formnla is _observed
ciall that

para, 1345, TI1; whether

‘d@nrtment I cannot say.

W , also contracts

" hmm in the Presidency

orms drawn up by the Govern-

huva not been codified and

: No. 173, is not

' ; , : t; 1t 1 _ _ 3 speelﬁed kind.

in case of Litigation. The parties should be described : g ‘ : tracts for carriage or freight are made flgiri Divisio and possibly others,
ﬂtheyareaﬁrm“mdmgi der the style of B. D. a1 o ~ and Government has ted th able form shal prepared. ~ Contraets for
: y be, and the nent should be so w 1t g  conserving and winding clocks are made in ¢ Preside Mw.- Leases of various
1 Liabilities. = ¢ 0 ;o8 i : S e iptions are common. 1 yut the onl ‘_pondodm form M 182

__ a kind of lease

in my hst, ‘and it would
Engmeers to report all
 in then' several circles

of a
rresponding to miﬁ
tha name of thb :




() Contracts to execute

quantity or quantit
demanded mtﬂn

This may at first sightfs’m:‘-é :
in connection with the req
possible, the redustion
matter of very praetical

24. The extent of ¢

Extent of undertaking or
. obligation. 55

most conveniently indi

95. Dealing first with the
gy, OF conSrUC
In?::ide;uﬁenhrdeﬁmﬁm. * |
ment indicating the*seene

extent of the contemplated
of the work to be done as r¢

26. The general statement
s i, : Y ¥
G et ot 1753 2 provi
contracts that
of the work is nowhere mentioned, I should
work is undertaken by the contractor in
of such and such a building, situated a
the case of length of a road or canal,

abovementioned exception of form M 17¢
more or less clearly, though in form M 1’

27. The extent of the eonhwﬁor’

... generally described, is,
Gemera) deseriptin; e*-  intention and meaning of {
undertakes to do the en

use a common departmental expression, of
or construction concerned, including the p
supervision, plant, &c., &ec., or the underts
or items of work, or may extend only to the
either for all or for some items of work, the
by the Executive Engineer ; and the ge
should, I think, give some indication of the
reference to distinctions of this sort. =
28. The existing forms do not, I think,
b S No. 176, form for
existing forms., | Teciting that the o
. all the work (in
tion),” and on the other hand forms M. 17
an undertaking “ to execute such works
stores” as are afterwards more particularly dese
and such a work of construction or repair. Bu
more than a schedule contract necessarily impl. an -
work in all items ; the contractor may undertake fo
portions of the works or to provide for a lump
requisite materials, either for all or for speei

he may undertake to do at schedule rates the v

%

kind « -\mdgmiking. & r as 1 ean make out 1n an over-
Ofw’uﬂwdﬂ the whole of all items of work,
as Mamm’ﬁwms do—such of them at least as provide
ing the things to be done by the contractor, the Enost ;:fm-
“to word the form of agreements so as to provide for an undertaking
ok mwith all items of work with the exception of things
hedule of exceptions.
that the contemplated enumeration of things to be done,
existing forms, the positive method of indication
quite separate thing from, and is required in
fom 2 %ition to, the schedule of rates. In form M. 174, for instance,

that instead of p:

hing in
&f@ﬂdmm
30. I must poin .
oy when, as m

Eﬁmﬁﬁiﬁv tobe ig adopted, i8

and suppliﬁad-t’il!' to be done
being evidently somethang. _

aced after instea e the
intended for the insertion of
' r “mentioning and |
deseribing ” of form M. 174
or other documents, such s
different from the “schedul
ntly a misprint for
for in Article 5; if the re
itached” and not as * followi
) ting generally the extent of the contractor’s under-
I think, be most conveniently made by means of a
schedule of execeptions, in which would be entered, according
that certain items of work will be executed, or that all
s, or the materials required for specified 1tems of work,
tive Engineer without the intervention of the contractor.

described as “ aft
81, Provision th
Sohednle ortaxeephonl-

 to the intention in each case,
materials or specified mate
will be supplied, by the Execy

w‘ isites stated.
" (a) The dimensions and

(¢) The arran
. absolut

. cations

‘had in view the distinctions referred to
g Miﬂl ‘not, I think, provided for them
That seems to be required is a form of wording,
rieties of the nature of the undertaking,

racts, and this may be done in two ways,
o enumeration of things included in the under-

Y vely by the enumeration of things excluded from the

A wipir ‘convenient in practice, or whether

depend on the relative

exceptions, and therefore I think

ing and deseribing” of the things to be executed

“in the attached ification (sic),” said specification
nifl: dt&eemt from% ‘schedfﬂe )(of rates) thereto ap-
to the ¢ specification,” which is mentioned immediately after-
for the misprint in form M. 175, by which the word “in? is
d of before the blank in Article 1, it seems clear that the blank is
certain descriptive lists, and form M. 175 therefore
qs&ihi'ng”fx paraphrase of the ‘ enumerating and
) the whole of the 1 ¢ i . .
cations or documents being again something quite
entioned in the next line. ¢ Schedules” by the by
¢ g¢ohedule” the reference being to the single schedule
the reference is to nny other schedules, they should be

he work in certain lists or specifications

DETAILED DEFINITION AND INDICATION—SINGLE WoRks.

' 892, The detailed and precise indication of the work to be
done mclmdes the indication of—-

antities of the several deseriptions or items of work ;

. and connection and situation of the different items, both

ely and relatively to each other; and | £
The way in which ‘each kind of work is to be done, and the order an

~ sequence of operations as between different jtems or portions of work.

' iy 33. ’I’hm things have to be indicated by means of—

surement Jists and schedules of quantities ;

lans, mﬁtmpnd‘el_mﬁons, and ;

uasmdmmly identified by mark, number, signature

ost saperfluous to mention this, but judging from the
ctually examined, it seems that it 1s seldom, ﬁ?-

3

9




47) the blank in Aj
of Code para. 1353.
toa « speclﬁoahm” :
and ¢ specxﬁcatwns, ea
any way 1dent1fymg '

and 11; mtroduoes,

ofplacemaspeelﬁmn m‘ "
work should be found there, a.mi ha
C, items 46 to 48). '

drawn It
mth wlnci

Reference to estimates un-
desirable.

Janguage which is almost as likely to h} c
52). 'The necessity for any réference to esti

common and very convenient pmtloo cf 1o
tender at a percentage below or above estimate

rently be to provide that in all such eases the %
schedule of standard or reference rates for
Reference, such as is sometimes made, to the
satisfactory. Such rates are liable to vary
result from the existence of two or more e¢la

of work. Code 1353 might rhapq
para. 38 below. o gh 5 be

36. As for identification of connewed. ocur

il any serious attemp
Tdonthoation of conmected * Geed that I have sean.»‘ Con
requires two things, 1 v

the documents in question, including in each
sign, some mark, letter, date or signature, or |
(2) the quotation on each connected document £ ¢
conneoted, deseribing it briefly, stating by whom an
&c. In actual practice apparently all that 18 ever
contract deed to “ the plans, specifications (or what
quote on the attached documents the name of the
have the document signed by the - contractor, but
is to have the doeuments mgned or perhaps o]ily

mnﬁnel and
4 letter or
ncfﬁe oontract eed ; but
juantities to be sepa

y to say to what length
| satisfactorily identi-

, umm % being the
- &eo.. ;doouwmmdtomthe
Mh(momd character of
and should be signed by the

" inehldmg the contractor’s

’ﬂ &ﬁarent parts of the specifi-
which they severally relate.
schedule in Artlcle 5 of form
quoting in the schedule
ation and the particular para-
but in only one of the specimen coniract
' on. Reference hasalready been
of including among the prescribed
nﬁaténoe or standard rates. If

‘I Standard Contract
or reference | rates or

' .ﬁhoth the abovementioned purposes, and
as a contract document in Code para.
woordmg to the actual circumstances of
ite rate ach item, or (2)a percentage above or below
a single perceatag fomﬂ items or various percentages for groups of
!nmgm for the whole work. T am disposed to think that a schedule
t be Mﬁm’lﬂl as a contract. document to be prepared in all cases.
x & S5 .
0 ope of the ment for a contract fora
el X
‘ :gﬁ(@d in the schedule of exceptmns hereto attached
t day o 1888, the
snpply all the qqantmes and desoriptions of
re construction of
ﬁ‘ P‘“W  taluk of the -
; are fully and partionlarly. desoribed, specified,
8 kmd, quality, dxmensmns and quantmes in the




(1) A set of drawings.
(2) A complete speci _
(3) A schedule of quantities.
(4) A schedule of exceptions.
(5) A schedule of standard rates.

The three first are provided for in Code
is explained above in paras. 29 and 35. I
contract,” which is the fourth item of Code
all conditions will be embodied in the agree:
beforehand as part of the basis for tenders, it wou

40. In some divisions it is, I believe, the pr
e ‘execution by the contracto
R whitewashing or painting or cc
connection with all works in a specified- locality durin
note correspondence ending with your office note
Government desired that the Code should be modi
the Government Solicitor, a form of contract agreement
to recognizing and providing for a practice, actually ob
Fifth Circle, of dividing the division into a num

giving out annually on contract to a single contnnﬁqnif 2

in each section estimated to cost under a certain sum.

seem that there are two classes of cases to be pzwided

for * works ” and periodical contracts for “items of wi
in the well understood departmental senses; but on
found, I think, that the two classes must be reduced

41. It will, I think, be found absolutely impossib
contract for ““ works”’ to frame

T‘;{’n;:{':'m;ﬁ really &is-  ohligation except in the identical

take, the contract must be a schedule contract, it m

scheduled rates certain schednled items or descriptions of
such situations and connections as may be required by the E
specified limits of time. For present purposes, therefore,

differentiable.

tracts for items of work. : M

4 & be used in the case of a contract
very conditions of the case, the contract being entered into
definitely known what the * works ”” will be that the ¢

Gty

, be matter of Code
ineers, and would not need

be a matter of departmental
r the duration of the contract
work within a specified time
ng any difficulty in connection
 such contract the obligation
all scheduled kinds of work
‘to commence and carry throggh
at required to complete each

descriptions which, within
‘upon him to execute ; that is
lar * work ”’ is concerned must
work ” or his share of it is then
contract must be governed by the

quite impossible in any general
de for completion of any particular
~ 1t could only be done by specifying a
yery great majority of cases be very
; 'ﬂi’em?e:re, hgwever, two practicable
spartmental regulation that emergent
123 shed by a defioite date shall not be
of this sort. The other is to provide
er & general contract of this sort when the
yement binding him under substantial
The execution of such a subsidiary
the contractor’s part, and it would be
{s in the general contract. The subsi-
t whereas on such and such a date the
‘contract, and whereas in pursuavce of .
led upon him to execute such and such
> that the work shall be completed
now further binds himself in the
” :

stion will be sufficiently defined if the
‘4o show that the contractor under-
wlv at the rates entered in the schedule
and signed by the said contractor on
to the extent required and indicated in
ructions as may from timeto time  be
oh descriptions of works and materials
writing under his hand bearing date
and the dayof
said contractor to execute and supply

4

work of construction or repair to be




e exoouted within the local limits specified
s ~ ing, that is to suy— ik
£ (Here enter s

Provided alwsys that such of the above
instructions as may be reasonably necessa
and put in hand on the site thereof and ao
5 written notice of the said Executive Lm
et construetion or repair, or such part
2 ) required to execute or supply, shall

the day

47. 1 should state here that as a
R g - quoted (see pa
i gl claned, St geéxim L
7 munication with either the Superi
8 kngineer, Presidency Division—I
& remarks, Exception was taken to
provide for a general undertaking
guished from “ items of work ”— ¢
above (paras. 40 and 41), I have
not tenable—and there was some et
Superintending Engineer’s letter N
has been taken in respect of this
ness of attempting to deal se
a settlement as to the kinds of see
of all contracts in respect of many
agreement did not attempt to pi
pondence mentioned are herewith

B

DEerryitIoN oF OBLIGATION—
48. The quantities of mate

: ways. The
'l‘wt:u;ues m&ddm rated q
e

ments indicated.
the former case the only document
(#) A schedule in a form
(tender for supply of :

8

.49, In the first case the agreement might set forth that * the contractor undertakes
s 4 to supply (at the rates for the several description of materials and
bl coma s places entered in the schedule hereto attached marked A and
signed by him on the day of 188 ) all such quantities and

descriptions of stores and materials as are entered in the said schedule, and to deliver
the same in good order and of the qualities, kinds and dimensions specified in the speci-
fication hereto attached marked B and signed by him on the date aforesaid at the places
and on or before the dates in the said schedule A entered against the several items and
according to the quantities in the said schedu’e A stated to be delivered at such places
soverally.” In the second case the wordinz of the agreement might apparently be
identical with that suggested in para. 39 for a contract for a single work, omitting only
the words “execute ”” and * works.”™ -

DeFrNiTIoN oF OBLIGATION—GENERAL LONTRACT FOR MATERIALS.

50. In the case of a general contract for the supply of materials, the period, as in
e ' the case of work (see para. 44 above), must be the period for
Terms of agreement. . Jemanding, and not the period for supplying, and the agreement

should be worded aceordingly. Otherwise the only difference between this case and the

~

-

»

first case of para. 48 is that the quantities deliverable and the dates of delivery
cannot be specified. The same form of schedule ean, however, be nsed, entering in the
columns for ¢ quantities” and ¢ dates ” the words * such quantities (or dates) as may
from time to time be required (or specified) by the Executive Fngineer.” The agree-
ment would then set forth that *the contractor undertakes to supply (at the rate for
the several description of materials and places of delivery entered in the schedule hereto
attached marked A, &c.), such quantities and descriptions of the stores and materials
entered in the schedule A, as by written notice under his hand bearing date between
the day of 188 and the day of 188 , the
Executive Engineer may require him to supply, and to deliver the same in good order
and of the qualities, kinds and dimensions specified in the specification hereto attached
marked B, &o., at such places as the Executive Engineer shall in such written notice
specify and within the periods for the several places and descriptions of materials in
the said schedule B severally provided.”

'51. Code para. 1353 at present says nothing about the contract documents
mm : ‘ S required in econnection with contracts for materials. This omis-
4 ocumen or & s -~ 7 s

! nonte o¢  sion should, I think, be supplied. Form M 174 is the only
?p.'?’gn".’i’?nﬁ& existing form at all applicable to contracts for materials, and if

v my remarke in the preceding paragraphs indicate at all correctly

what is required in such cases, it must, I think, be admitted that the form is by no

means sufficient.

bt el das 92, The significant variations arising out of varieties of the
3 SN g of e subject-matter will apparently be five, corresponding to the five
- following cases, namely :—

(1) Contracts for single works.
§2) Periodical contracts for works.

3) Contracts for specified quantities of materials.
(4) Contracts for materials for a specified work.
(6) Periodical contracts for materials.

_ Cases (1) and (4) might perhaps without very much difficulty be reduced to a
single ease, and with ingenuity it might be possible to reduce the five cases to the two
typical cases indicated in para. 23. 1 doubt, however, whether it could be done without
considerable risk of sacrificing clearness of expression.

CONSIDERATION.

53. The consideration may be either a lump sum for the whole work or a stated
ox rate or price per unit for each description of work or materials,
e ation  mway take jycluding under the latter alternative a stated percentage above
¥ i : - or below standard or other specified rates, orit may be a combi-
nation of lump sum and rates (see Code para. 1346). It may be assumed thata

¢



But unless the cont
contract precludes &
aecording to the G
regard to the first

ations and additions §

additions, the condi

rates which do not .

contracts, namely, lum
53-8. Under the

contracts, (2) lump som
and two combinations of (:
only of the kinds of contre
only to increase the :

53-c. T doubt, b

:
the lump sum,

schedule contracts woul
and the conditions intends

17

stated or indicated in the agreement and its connected documents, but in the case of a
schedtle contract, a price may or may not be sfated or indicated according as the extra
work consists of (1) nnforeseen quantities of foreseen deseription, or (2) unforeseen des-
eription of work. In case (1) the extra quantity will of eourse be paid for at scheduled
rates, but in case (2)and in all cases of lump sum contracts, in which there is an inten-
tion of paying at all for extras, it is necessary to gettle how the price of such extra
work is to be determined. This may be dons either by sapplemental agreement (see
para, 107 below) or by providing for settlement of a reasonable price either by the
Exeeutive Engineer or by some appointed referee. The latter plan is, I think, the
most usual, and it will probably be best to provide that the price of such extra work
shall be settled by the arbiter named for the settlement of disputes, if the Executive
Engineer and the contractor cannot agree as to prices (see below para. 105).

-

ProvisioN oF SECURITY.

54. This has to be considered under two heads, namely (1) the nature of the

, " security, and (2) the amount of the security, and the first head

Points to be considered. 1y have to be considered in two different connections, namely

(a) with reference to the comparative advantages of different kinds of security, and (b)

with reference to the effect of variety on the number of distinct forms required. I will

deal first with this last poiut 1 (4).

Permissible forms. of secu- 55. The Code (para. 1361) expressly recognizes only the

- following forms of security, namely :—

(a) A deposit of—
(1) Cash.
(2) Government promissory note.
(3) Stock notes.*
(4) Guaranteed railway stock.
(b) A fund formed as the work proceeds by short payments for work done ; and
(¢) The personal security of two persons of known probity and wealth ;
but by implication, that is to say, inasmuch as it recognizes (para. 1373) forms
Nos. 179 and 180, it also recognizes the classes of security to which those forms are
applicable, namely :—
(2) Mortgages of Janded property ;
also by a somewhat similar implication, that is to say by inference from condition 10
of forms 174 and 176, it recognizes, as security for advances.
(¢) A mortgage of materials at site of a work.

56. The existence of form 178, a form of bond to be executed by the contractor,

might be taken as indicating the recognition of the personal

°°fl°s;‘::ﬂ°:;‘;f‘:oﬁ’m:' security of the contractor himself, but the intention probably is

that this form of security shall be taken only in conj unction with

other security. This is probably the meaning of the reference to this form in the first

line of Code para. 1364, but it is not elearly stated, and the reference is just as

likely to suggest that form 178 isa form of instrument for evidencing or making

available, in the same way as an agreement of deposit, one of the forms of security

mentioned in the paragraph, and in point of fact in the only case of the use of this form
that I have come across it was so regarded.

57. Form 177 does not indicate any additional form of security ; it is simply a

A form of instrument for making available the * personal security

Personal soourity of sue:  of two persons of known probity and wealth ”? which is allowed

by Code para. 1364 (c); but this fact is mowhere stated or

even suggested. Similarly forms 166 and 167 are forms of instruments by which

i deposits of Government promissory notes [in accordance with

i * i deposit 1ot (Jode para. 1364 ()], are to be made available; but owing

to absence of instructions these forms are apparently never used,

Executive Engineers being under the impression that the terms of the contract agree-

of the Government of Tndia,

: ‘ i8 no i rocent resolution
¢ The ter of this note was written before the issue of the A feconion to stock noten

regarding withdrawal of stock notes. It kasnot been thought worth while to expunge
bat it may probably be taken that stock notes are & thing of the past.
9
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nts 1 o the execution of works (forms 169 to 176) are sufficient in the
 only case that I have scen in which separate agreement has been ob
respect of the security deposited being that abovementioned, in which a bone
- No. 178 was taken for the purpose. Some years ago it seeqns to have been
of the Consulting Architect to take agreements of deposit in form No
; years the use of this form seems to have been discontinued. o

| 68, Forms 164, 165, 181 and 182 are forms of instruments for securing advances, o,

S o L but the security contemplated is in each case either a deposit of

LIRS Goevernment promissory notes or a mortgage of landed property.

 'The forms do not therefore indicate any additional form of security other than those
. mentioned in para. 55 above. ; : ik

ik e 59. The Code then directly or indirectly, ex raell Ol:b
A f""mﬂ"‘d ,,‘:,n’,".'““ s impli;:ation, recognizes primarily eight diﬂeren};’fom{)a of syecnntyy, -
namely :— o gt oni o v g s’

(1) A deposit of cash.
(2) A deposit of Government promissory notes.
(3) A deposit of stock notes.
(4) A deposit of guaranteed railway stock.
(6) A fund formed by short payments. -
ﬁﬁ) The personal security of two suitable sureties.
~ (7) A mortgage of landed property.
(8) A mortgage of materials at site of work.

But forms 166 and 167 show clearly that the required deposit of Government rommaory
notes may be made by a third party as well as by the contractor, and .s’imill:zrly forms
181.and 182 show that when the security is a mortgage of landed property, the land
may be the property either of the contractor or of a third party, and the ’inferenoe
seems to be that any permissible form of deposit gcash, ‘Government promissory notes,
stock notes, or guaranteed railway stock) may, if desired, be made by a third party.
It is true that fo;-ms are not provided for all these cases, but then no forms are ptovideti
at all for deposits of cash or stock notes or guaranteed railway serip. In the only
case in which forms have been provided at all they have been, provided for both alter-
patives ; they are provided for the deposit or mortgage & (1) the property of the
contractor, and (2) the property of a third party. Cases 1, 2, 3, 4 and 7 must there-
fore be floublgda:dd_x.ng five additional forms of security and bringing the number of
permissible kinds up to thirteen. Excluding mortgages of materials at site, which are
only admissible as security for advances, there will be twelve different forms.
60. But this is not all ; in practice Executive Engineers combine the two form

— % 1 ‘of security allowed by sub-heads (a) and (¢) respectively of Cod:
para. 1364, and they combine them in various ways; thus in
one case a deposit of cash, and in another case a deposit of Govern-
‘ment promissory notes, will be combined with a fund formed by short payments ; then
in some cases there is no limit except in so far as it depends on the percentage to the
fund to be formed by short payments, in other cases & definite limit is named. In this
way counting only combinations :pd variations actually in common use, we get some |
half-dozen additional forms, bringing the total number of forms of Secu;'ity up to say"
eighteen. i

61. T have no desire to suggest any restrictions which would prevent the adoption
P of any form, or combination of forms, of security which is found
;o..l’f“-:‘;m°£.,.$‘.’§$'n."‘ ile to be practically convenient and desirable; but inasmuch as
pedient. suitable forms of agreement should be provided beforehand to
e - meet all permissible forms of security, and in view of the effect

that permissible variety may have upon the number of forms to be provided, I think it
necessary to suggest that the adoption of any forms of security other than the few which
are now to some extent in actual use shou}d be prohibited, except in special cases in
which, with the sanction of Government, 1t may be worth while to have special forms
of agreement drawn up to meet each such case. The considerations affecting the
number of forms required, and the nature of the restrictions necessary in order to keep

Combinations of permis-.
 sible variations.

namely (1) the comparative amounts
y for the same purpose, (2 the mauner
taking security, and (3) the amount of any given kind
dard form of security, with reference to the purpose for

irst point, the Code neither indicates nor suggests any scale
parative values. It preseribes within certain limits (Code

p A Comparati jvo valuo of differ- 100 1364 B) the amount to be required when a guarantee
b ol *mm"m \mhm by short payments on account of work done, and
; i ith‘“ et o1 stomary to conside 7tb’,ewminilm'l!‘ns of 5 per cent. required in this case
d e, b 1&0 when ‘the security is taken entirely in ‘the shape of a deposit of cash

~ or Government promissory notes. Personal security being in practice unknown, no such
M, i;ﬁésﬁonhaseverdrm in connection with it. It is evident, however, on the one hand
* that a deposit of cash or (Jovernment promissory notés at the outset is a very much
better security than a fund formed by deductions, and on the other hand that personal
geourity secured by a bond for Rs. 1,000 is very inferior security to a deposit of that

~ amount in cash or Government i ‘notes. ~ Supposing therefore that all these
different forms of security mm& be allowed, it seems desirable to give some general
instructions as to the comparative amounts to be required. Precise rules are probably
out of the question ; bat with regard to personal security the Government Solicitor
 states that it is an ancient and usual practice to take a bond for double the amount that

84, With regarc ' to the amount of security taken and the manner of taking it,
7" by which I mean not so much the deseription of the security as
* Amount .:::,1 ‘mamner of the time at which it is receivable, the general practice in many
~ practie mm ' divisions seems to me not altogether satisfactory. As an illus-
ABARG RTINS Gt what T mean, I may mention the case referred to
~in G.0. No. 1838 W of 20th June 1888, and connected correspondence. In this
" ease an anicut of some little importance, with probably a considerabie revenue dependent
~ on it, to say nothing _the value of the crops under it, was to be repaired, and the
~work was given out on ¢ontract, the security for the performance of the contract being
& deposit of Rs.’50 in cash plus a rospective guarantee fund to Dbe formed by short
. paymeats. A year or more later, wh n the work should have been finished, it had not
- even been hegun ; then, done apparently in a hurry just before the freshes, the work
~ was all carried away and had to be done again at_greatly increased cost to Govern-
. ment, Itis obyious that in a case like this a deposit of Rs. 50 is utterly insufficient,
B - whilst a prospective fund formed by deduetions is of no use whatever either as security
BoAS L Jelays or as a source of compensation for loss of revenue, or other inconveni-
~ ence resulting from-such delays. . In this ease, however, there was at any rate a deposit
f something down, not much, but still something, whereas in some divisions it seems

y in almost every case to rely entirely on the prospective guarantee fund.

mtﬁﬁ. I think that in dealing with this question it would be
0 well 1l to recognise that security has to be taken for two distinct
- purposes, namely :-—

(1) As a fund, actual or prospective, from which Government may recover any
or G ure incurred in making good, bad or deficient work, or in conse-
que ‘having to oust the contractor and put the work in other hands,
or hich Government may recover over-payments made or penalties
or fines imposed during the progress of the work ; aud
As a fund from which Government may recover compensation for loss or
" ineonvenience caused by non-completion of the work in a satisfactory
 mannor within the stipulited time. |
t o 0 purpos s a fund formed by short payments is generally suitable,
sther even for this purpose it is desirable to rely entirely on
the second purpose, a prospeotive fund is absolutely useless.
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point see also para. 137. Thus in practice the contractor can get interest en all
actunl deposits if he likes, but he gets none on retentions. =~
"~ 71. In my opinion it would be very much better to provide distinetly that no
: interest will be drawn or paid, nor any arrangément made to
Withholding of interest enablo the contractor to obtain interest in any way as long as
" the ‘secnritgois retained by the Executive Engineer. The case
of a contractor is quite different from that of a Government servant depositing security
for good behaviour. Say thata contractor deposits Rs. 1,000 in Government promis-
sory.notes — deposits of anything like this amount are very rare — and that it takes
him a year to fulfil his contract : then, if he is not allowed to draw the interest accruing
until his sccurity is returned to him, the worst that can happen to him is that he is
kept waiting six months for half a year’s interest, say ahout Rs. 20, and allowing him
interest on this sum at 10 per cent. his actual loss is one rupee. If his contract runs
for two years — a very unusual length of time — his loss, caleulated in the same way,
will be Rs. 3. I do not think that for a difference of two or three rupees on a contract
of at least Rs. 10,000, and possibly Rs. 20,000, it is worth while to put Executive
Engineers and others to all the trouble entailed by the arrangement necessary to enable
a contractor to obtain a little interest on his deposit. It may be said that a contractor
who deposits cash down — not Government promissory notes — would not only lose
the interest on the interest, but would permanently sacrifice the interest itself. This
can however be obviated by his depositing the amount himself in the savings bank and
pledging his pass-book with the Executive Engineer ( with, of course, suitable notice to
the bank) so that he would draw the arrears of interest on the pass-book being returned
to him. !
72. 1 believe that as often as not contractors depositing cash do not trouble them-
selves about getting it paid into the savings bank ; and in the few

Efftect of proposed change  cases in which a contractor would nominally sustain an insignifi- *

zzln{r:ctor. W T ok loss, this loss could be at least counterbalanced by relieving

him from the nominal charge for stamp duty on contract agree-
ments as proposed below in para. 141. Isay “ nominal ” because in both cases the con-
tractor would or does recoup himself in bis prices.

78. It may be said that the effect of the change would be to largely increase the

‘ i number of items in divisional deposit accounts and to seriously
Effoct on deposit secount jporease the labor of preparing the monthly schedule of deposits,
more especially if, as suggested in paragraph 65, the substitution

of deposits of cash down for percentage retentions is carried out to any considerable

oxtent. This is true, but I hope very soon to submit proposals for a modification of the
system of accounting to the central office for such matters which will greatly reduce
even the present labor and make it practically immaterial whether the number of
items is large or'small.

74, In the case of notes of eertain loans, it #s the practiee of the Currency Depart-

o . ment, with a view to the consolidation of Government stock, to
Substitution of notes of = cancel the notes actually deposited with the Accountant-General
(Madras) and to substitute equivalent notes of the 4 per cent. loan

of 1865, and according to the Government Solicitor it is necessary that this should be
provided for in any agreement for deposit of Government promissory notes. This
should therefore be done in the same manner as in the forms of agreements of deposits

recently drawn up for servants in the Revenue Department.

APPROPRIATION OF SECURITY.

75. Tt is in connection with this matter that the present forms, even when they

do make some sort of provision for security, are most notably

s Sl e deficient; and in providing new forms greatcare should be taken to
e 0 Y % gnard against the omissionand the vagueness of the existingforms,
(see Annexure C, items 38 to 40). The point is to express the

conditions in such a way that there may be no legal difficulty as to recovering or enfore-

*ing penalties, and I understand from the Government Solicitor that the law of the matter

is substantially ds follows: “If Government claimed to appropriate the whole or any
part of the security as compensation for damage sustained through the contractor’s
g : s (3
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lle ¥ Oompgnmﬁon or penalty (to ‘be specified if possible) for non-completion of
e ,work,rorm-péﬂorm‘f&” mise by due date;
 XI. Compensation for breach of conditions not otherwise specifically provided

" Asfar as 1 can make out items T, TIT and VIII of the above list are the only
ones that are specifically provided for in any of the existing forms, and this only in
comparatively few forms, and in them only partially.

78. The preceding remarks apply only to security definitely described as such in
the contract, e.g., a guarantee fund or a deposit ; but some of the

pptuiey of “other formg provide for certain charges or costs being recovered * from

~ any sum due or to become due to the coptractor” (e.g., articles
V and XI1I of form 171), and in other cases it is provided that certain costs or charges
ghall be ‘“at the cost of the contractor » or “made good by the contractor” (eg.,
Articles 7,9 and 12 of form 174 and Article 8 of form 171) without any provision
as to manner of recovery ; and T understand the intention—or perhaps I should rather
say the desire—to be that almost all, if mot all, of the costs referred to in para. 77
shall be recoverable, if necessary, from any sum due or to become due to the contrac-
tor.” 1f this is, or is to be, the intention, it seems necessary that the terms of the
contracts shall be made much clearer than they now are in any form. I understand for
instance that under a contract in form 174 in all probability Government could not, under
any circumstances, recover for breach of contract more than the amount of the guarantee
fund ; and that if this fund had previously been diminished by recoveries of fines and
charges incurred from time to time, then no more than the balance of the gnarantee
fund at the specified percentage on the total value of work done could be recovered.
The only doubt according to the Government Solicitor appears to be due to the fact that
the guarantee fund when tormed by deductions is nota specified sum and therefore might
not perhaps be held to be a named sum within the meaning of section 74 of the Con-
tract Act; and if the security were a specified sum there would apparently be no doubt
about the matter. *If therefore it is desired that the guarantee fund shall, as far as
possible, be kept intact.at its full amount, then it should be distinetly provided that all
costs, charges and damages from time to time incurred may be deducted from sums
due or to become due to the contractor, and that the guarantee fund or other security
need only be appropriated to such recoveries when, and for so long as, other means of
recovery are not available.
79. It is further necessary to indicate distinetly whether *due to the contractor”
‘ : means due to him only under the contract in which the expression
i oA ;nmﬁ‘ oceurs, or due to him under that or any other eontract, or in any
; other way. There seems to be no reason why an actual debt due
from the contractor for work done on his account, or for materials supplied to him,
should not be set off against any other debt whatsoever due to the contractor. Claims
for compensation and for recovery of penalties are perhaps in a different case. It 1s
for Government to say whether, and to what extent, as regards any of the items in
para, 76 they would wish the principle of set off to be provided for.

Tiue oF CoMPLETION.

80. This has to be considered with reference fo the five kinds of contracts men-

! : ~ tioned in paragraph 52. In all cases of contracts for materials

b Brode E;’Z,'_‘M for in  the dates will presumably be stated in the schedule. In cases

. of periodical contracts $or different descriptions of work, any sti-

pulation as to date of completion is out of the question—see para. 45. In the

remaining case of a contract for a single work, the stipulation for completion by 2

specified date can be easily made either in the body of the agreement or in attached
conditions. Bt s :

81. On reference, however, to annexure C, items 17 and 18, it will be
seen that Executive Engineers are frequently not satisfied with a stipulation for
completion by a certain date, but further stipulate for certain definite rates of pro-
gress, measured either by value or by quantity, or by sections of work, and the question
is whether such requirements should be provided for, and, if 50, how. I am disposed to
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 furnished, shall be applicable to all contracts of the classes now under consideration.

The circumstances in which entry by the Executive Engineer may be necessary are
thaps sufficiently indicated under head G, item 41 ef seq of the analysis in annexure

'y Vi | m‘jfht however be well to provide also for Zesting, and 1 think that the condi-

tions should provide—the present forms do not provide —(1) for inspection certainly
and possibly for execution (i.e., for completely or partially superseding the contractor)
not only by the Executive Engineer himself (as in the present forms), but bys such
other person a8 the Executive Engineer may appoint for the purpose, and (2) for
entry on and inspection (by the Executive Engineer or by his nominee) of any manu-
facture or process (such as brick-making or lime-burning) carried on by the contractor

for the purpose of supplying materials required in connection with his contract. The

conditions should of course also provide for charging the contractor with any expenditure
incurred by reason of the Executive Engineer superseding the contractor. - Provision
for the recovery of such expenditure is aseparate matter (see paragraph 77.) The terms
of the conditions in the form of agreement in use in the Presidency Stores and Work-
shop Divisions in connection with contracts for supply of firewood, carts and coolies and

boats, might I think be taken asa basis to work upon. The form and mode of expression
seem clearer than those of any of the work contract forms in use (forms 169 to 176) in
which such conditions are more or less mixed up with conditions as to prosecution of
work by the contractor (¢.g., condition 9 of form 176), an arrangement which is not only
not clear, but involves a considerable amount of repetition.

Fixes AND PENALTIES.

86. Existing forms, or rather some of them, provide for
muleting the contractor—

(1) By reduction of rates (or prices) for inferior works or supplies.
(2) By the infliction of a fine of specified amount for each case of delay or of
bad work or materials.

' Forms of penalty.

It will probably be advisable to provide in addition a penalty (to be specified) for
each day, week or other convenient period, or part thereof, by which the stipulated
time is excoeeded. No other desirable addition oceurs to me at present. I think,
however, that as regards delays it is necessary to indicate more specifically what con-
stitutes delay. Delay should, I think, mean, and be clearly shown to mean, delay in
complying with some specific instruction or requirement of the Executive Engineer
or of his authorized agents, given or made under the provision of
, some clause of the contract, and the fine should be a specified
amount for each day or week (or other period) of delay. General slow progress involving
no specific breach of agreement is hardly a proper matter for fine, completion within the
stipulated period being otherwise provided for ; nor is it possible, as regards delay of
this sort, to determine what constitutes a separate ‘ occasion.” The penalty for non-
completion by stipalated date, except where completion by that date is essential for
the saving of a season or for some such paramount reason, should also, I think, be
ordinarily a stated fine for each week’s or month’s delay : it makes it very much
easier to enforee the penalty without question. Moreover, in  the case of periodical
contracts, in connection with which it is impossible to specify any date for completion,
this is the only practicable way of stating the penalty for non-performance of contract.

87. With regard to fines for bad work, it should be made quite clear that the fine

T provided for is something quite distinct from the reduction of
Penalty o be in addition to  pse for inferior work accepted at Executive Engineer’s valuation
; or replaced by him at contractor’s cost; the intention of the

penalty being to prevent the contractor from doing eny such bad work.

87-a. In connection with the conditions as to penalties it might be well to make
A e e W el that the contractor must take all risks whatsoever, and

' " that the contractor’s lability can only be extinguished, as of
right, by obstruction on the part of the Executive Engineer, or by failure of the latter
to perform some necessary or stipulated act (see Annexure G, item 25).

Definition of *“ delay."

7
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- think, very desirable that the nature of the precautions to be taken in such cases should

. be clearly indicated, and the means thereto provided befo &

- 92. Although no such means are indicated in the Cods itself, they are provided

R for and suggested by certain Code forms, but without any

Bogurity provided by oxitt:  ingtrugtions regarding the use of these forms. Forms 164 any
, .. 165 are forms of agreement of deposit of promissory notes, by

account should therefore be entirely at the

It they are referred to at all in the contract
‘way of mentioning that the Executive En

a1s discretion, make such payments to the contractor on

ned in the contract, not exceeding such lump sum,

4 . thaoontram»r 'himu-'nml_ by a third party respectively, i secure advances, and
ventage of the value of the work done, as estimated :  Forms 181 and 182 are forms of mortgage of landed property, by the contractor sl \
‘with reference to the value of the whole work to be done. by a third party respectively, for the same purpose ; and as already pointed out, article

s for ﬁe submission of any sort of claim by the contractor,
he should be required to submit (in case of lump sum contraets) a  mea
bo:::d not a “bill.” 1In the case of schedule contracts the provision wi
be dor payments at or not exceeding a stated percen of the value
ed work priced at schedule rates, o -p t‘se

e - 10 of Forms 174 and 176 saggests another description of security, namely, a mortgage of
o - materials at site, but no form is provided for the purpose of taking such security.
93. It will be for Government to decide whether all or uny, and, if the latter,
- which, of these forms of security shall be recognised in such
Permissible forms of eu-  gages, and whether any other and, if 80, what forms, shall be

+ Btipulation as to periodical or ocoasional measurements and payments should b detided. **™** %™ _allowed ; and this being done, a eontractor desiring an advance
e b be carefully worded with reference to actual possibilities. Incon- B £, 3 would be required to specify the security offered, and the Super-
by ﬁwﬂ""“*’“““"‘“ venient and often impracticable stipulations for measurement " intending Engineer, when forwarding the application to Government, would be able to
= - “at least once a month " or for payment “ within ten days of | v state the nature of thg precautions to be taken with reference to.Code paragraph 1372.
presentation of bill,” and stipulations for payment once a week, or once a f ht, | Assuming that the point will have to be cousidered, it may be convenient to say a few
- oronstated days of the month, or on completion of “ sections of work,” should, T : words as to the advantages and disadvantages of the sageral forms of security for the
. think, be avoided (see items 64 and 67 of Annexure A, and 3, 4, 5 and 6 of Amnexare ). B purpose now in question. ) ;
’ - The conditions should give the Executive Engineer discretion to reduce the percentage . : 94. With regard to agreements of sits of promissory notes it appears to me
of payment on account in certain contingencies (iid. items 13 to 1 6.) , , ' that if a contractor is able to cover the amount of the desired
- 89-a, If it is necessary to say anything regarding methods of measurement (see [ Advsaces not.  necesmry iy advance by a deposit of Government promissory notes or other
S ik v iy xure C, itaety;a ',7,)gsomething like article 10 of Form M. (175 13 cas b pledge < readily realicable security, he might just as well be left to realize
m{‘“‘“ for . wonld be suitabie, it can hardly be necessary (ibid. item 8) to b YRy the notes, and so provide the funds for himself ; and, similarly, if
' - provide for giving notice to the contractor exeept for final L4 he can get a third party to mortgage Government &omimry notes on his account, he
measurements. Provision for measurement by subordinates (ibid. item 9) would but ' might get the same party to realize and to provide the required accommodation. There
be provided for by some general clanse as to agency of the Executive Engineer’s g seems to be no sufficient reason why in such eases Government should be asked to
nominee, ; : : M provide funds, anless the contract distinetly contemplates their doing so. If Govern-
NEALE 8 i ADVANCEs, . eH Rl : ment: should be disposed to allow deposits of stock notes for such purposes, the argu-
g 145t . ZLTe v i - ! _ ment would not apply to them, stock notes being, as a rule, I believe, practically
90. Most of the flc?)rms sa1y74nothmg whatever about advances; but two of them , unsaleable. 4 Hie ¥ i
» 0 rd 3 $ o * 5 : ! p 5 N
Condition of Form 174 &t g( a;g:wes ma:;d bi‘?ﬁag:h:ie ﬂl,g gc’;n;iﬁo%) ¢ ;ov:lxgen:h:: Wik 95. The great objection to mortgages of landed property is the mevitable delay
s vy w80 per cent. of the value of all materials (as assessed by the , Objection to mortgages of attgnda;tﬂ(:n the necess?ry.mqmr}rez as to thle valhue of thte pi()pe{‘)tly
Executive Engineer) deposited at site und mortgaged to Government, the amount of all i - landed property. i e mortgagor’s title. ere 18 also the greater trouble

such advances being recovered as the materials are utilized, or from the bill for com- of realizing, in case of need, and the inevitable uncertainty as

pleted works subsequently submitted.” As to this, it is to be observed that this clause, % oo ultxm‘ate value of the security. GBI i !

under which a contractor might almost clain an advance, subject to compliance with | 96. With regard to mortgages of materials at site, T understand that it has recently
the conditions stated, is directly opposed to Code paragraph 1372, which says that f TR T been decided in Eugland that property mortgaged must be
¢ advances are, m rule, prohibit%d,” but that ¢ under very exceptional circumstances ~ gages of materials, deﬁr:;ﬂg‘ :peltlnﬁe(}i andf that a T;frtgagei (&f ﬂoattl]n;g stocli 1:hno~
the Government will authorise such advances to contractors as may be deemed indis- Joe o mmorigage at all, and, in fact, worthless. 2 LA NN Naekhon
pensable, taking the necessary precautions for securing the Governmznt against loss, &e., HE the decision applies in India; but if it does, a valid mortgage of materials at site of a
&e.” If Government desire to reserve to themselves the right to authorise advances, work, though perhaps not absolutely impracticable, will pr obably be a difficult matter
then no clause of the contract should be so worded as to imply that such authori- to arrange. g

sation is unnecessary, and that on certain conditions advances may be made as a matter 97. With regard to such mortgages, supposing them admissible, for several
of course. # i reasons (with reference to stamp duty chargeable, and necessity
91. With regard to the above-quoted provision of Code paragraph 1372 for ‘de * for registration), it will be necessary to understand whether they

A : ~ “taking the necessary Ptoeaution for seouring the Government ' IR B by are mortgages with possession or mortgages without possession..
Ny o Setors P against logs,” T may point out that, as a matter of fact, in the In a question put to the Government Solicitor regarding the advisability of registering.
: . - cases—not very frequent it is true—in which such advances are such mortgages, I took it as certain that they ‘“ would always be mortgages without.
made no real precautions are taken to secure Government against loss, unless this require-| - possession,” but the Government Solicitor, in his reply, says :—¢ I should have thought

(1

b,




#  advances, but this forlg of security seems i

npared with mortgages of landed property it has the advantage of

Wyg’nﬂ%blaz The security is, perhaps, inferior, but m if
> to be given at all, it will generally be desirable that they should be given
‘and any avoidable delay, over and above such delay as may be inseparable

of onable. A;n deposit of Go;e:nmlfnt promissory notes is of course the most-

surity, in every respect, but when it is available there is no apparent necessity
any advances. Mortgages of materials at site, if they are free frosxxx)lpthe‘ob'e::i:)ﬁ
in paragraph 96, would therefore seem to be the most suitable form of
when an advance is really necessary ; but failing these I am disposed to think

d would generally be the most suitable instrument for the purpose.
8  FINAL ADJUSTMENT OF ACCOUNT. : s

-&. Tfit is considered necessary to make an i ‘ 1

o " : y speeial reference to this matte
provisions of article 17 of Form 174 will probably be found generally suitablel:
gl v br;measurem,ept seems to be the only thing that need be provided for,
he adjus ent being otherwise regulated by the several conditions as to rates or

z

j
and as to penalties and compensation for breach of contract, &e
Eﬁa'bla to provide for postponement of final payment inon rta]m'n" ik
certain tests, &c., (see Annexure C, itenI: ]yﬁ). o i g

SPECIAL PROVISIONS RELATING TO JOINT CONTRACTORS

- 99. In the first plt%c:’j as Et!tated trlzle :,;'tich; 2{6 of Form No. 170, it is essential that
ik ' oint contractors shall appoint a single attorney, to receive
“w of stiomey payments and grant receipts ; timely n%tice beingy’required of

o revocation or modification of the power of attorney by all or any
of ‘the f]omt oont.raptors; and such notice of revocation or modification being sufficient
‘cause for debg::mmmg the contract, on the part of Government. Moreover, it should be
made a condition of the contract that such power of attorney shall be drawn in s
‘ m’xhﬁd form and be lodged with the Executive Engineer, and that the Executive
~ Engineer ghall not be bound to recognize any other power of attorney, because Execu-

tive Engineers arenot, as a rule, able to judge whether a document, purporting to be a

- power of attorney, is really a sufficient authority for the purpose for which it is given
espe y when, as 1s oftqn the case, the instrument is drawn in the vernacular. Thé
)omt contractors can appoint their attorney by a single instrument on the same stamp as
if gxepnbed by a single individual. The Government Solicitor should be asked to draw

] §mtalzle'forms of power of attorney, and as the contracts in question are all of fairl
gimilar kinds there will probably be no difficulty in drawing one form (or one set 0317’

forms) suitable for all contracts. ' :

99-4. When signing under a power of attorney the usual practice i ,

, ot L Pyt A B i A B b Wt stiomncy O D B o
| m .of signing by 8- gwo or more parties to the contract are represente(.i l;y a sin ell;;
R ; _ attorney, that attorney, in the absence of any special authorit i to

‘ fnmt receipts in his own name, would have tosign the name of each of his prinei }als
_+ It may, therefore, be necessary to provide for the possibility of threeor four or even Ilr)xor(;

 signatures to receipts, each of them by atéorney, and it will then be necessary to allow

much more space on our contract certificate forms than is now given. lem matter

erence to Government for the required authority, would, as a rule, be very

8 ﬂ:ﬁg\l;pose as for securing thepwlm'mnm of any other |

*

" tobe m'owded into a receipt in a;mt"mtc is more than enough already, and

20
the mistakes. made, in consequence to a great extent of such crowding, are numerous,
and it is most undesirable to tarther cramp and confine the signatures to such vouchers.
If, however, a special form of power of attorney is prescribed it might provide that the
attorney shall grant receipts in his own name. The Government Solicitor states that
there is no objection to this. It would simplify signatures and reduce the probability
of mistakes, such as the omission of the name of any of the joint contractors. This
may seem a very trivial matter, but attention to it may save a great deal of trouble.
99.3. To meet the case of joint contractors who are habitually associated in numer-
¥ ous contracts, it might be well to proév;ge a form of special power
Different cases for which  giving authority in respect of a specified contract, and also a form
 ictrin g e e ?iv;zgeral power in respect of all contracts in which the same
contractors are associated. The object would be to relieve the
contractors from unnecessary charges. for stamp duty and to save a certain amount of
troubleof repetition. If, however, such instruments are exempted from stamp duty (see
paragraph 141 below), it might not be worth while to have separate forms for the two
cases. The provisions suggested above only cover ecases of joint contractors, who
should be dealt with only .through their duly constituted attorneys ; but even a single
contractor frequently requires payment to an attorney, and having regard to the

 difficulty already mentioned of judging of the validity of the power, unless given in

an authorized form, it may be desirable to provide in the conditions that no payment will
be made to an attorney execept under a power drawn in the preseribed departmental
form. In the absence of such a provision the Executive Engineer could not lawfully
refuse payment on any valid power of attorney, and yet he might not be able to judge
of its validity. Further, as a single contractor might wish to receive by attorney
only a single payment, as distinguished from all payments on account of a specified
contract or on account of all his contracts, it will be necessary to provide a form for
such spesial power of attorney. This is necessary for two reasons—(1) that the
contractor cannot be required to give more extensive authority than he wishes to give,
and (2) that in one case the stamp duty is Rs. b and in the other only Re. 1, but as
to this last point see also paragraph 141 below.

Apparently, therefore, it will be necessary to provide three forms of powers of °
attorney, namely—

(1) for all payments on account of a specified contract ;
(2) for all payments on account of all contracts in which specified individuals
are jointly engaged ; ;

(8) for a specific payment ;

aud probably it will begnecessary to have two. sets of forms (i.e., two for each of the
above cases), one set for single executants, and the other set for joint executants.
Two or more joint contractors desiring to appoint a single attorney can do so in a
single instrument under the same stamp as if the instrument were executed by a
single individual, but I presume that the wording of the powers will necessarily differ
in the two cases, and two sets of forms, making six in all, will thefefore be necessary.

100. Tt seems desirable that agreements with joint contractors should provide that,

R as between the contractor and Government, in the case of the
L“;})’;“;{;‘!’:&l‘;}:&mm decease of any one or more of the contractors, the obligation of the
tract to be personal. deceased should devolve on the surviving contractors, instead of

' passing, as, in the absence of any agreement to the contrary, they

would pass under the Indian Contract Act, to the representatives of the-deceased. Itis
essential that the Executive Engineer should know who he contracts with. A. B. and C.
D. may be excellent men to deal with, but of W. X and Y. Z., their representatives after
death, the Executive Engineer probably knows nothing, or may know that it is undesir~
able to _have anything to do with them. The arrangemeunt should be without prejudice
to the lien of Government on the security taken, and without prejudice to the liability
of representatives of the deceased (to the extent of assets of the deceased come to
hand) for any advances made. No corresponding powers seem to be necessary in

" the case of a single contractor, thou§h it might be advisable asa precaution, and at

any rate Executive Engineers should be instructed. According to the Government
Solicitor ‘“it may be taken as a general rule that a contract for anything in the nature
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Reilh op ' 1 g
_ Mm‘:gntrwh;rs evidenced by their oB{a
he other : and in reply to a question as to whether thes
for terminating the contract in the absence of specifi
though the mere circumstances mentioned in the ques
ustify the termination of the contract, should these e
bidoes Tl very likely to involve a breach of the contract on
otor, t;:uch would be taken advantage of to terminate the con
: o:llm  part of the contractor would justify the Executive i
mining gy pom though such breach was not specifically mentioned con-
, hm : therefore, desirable to state specifically in the contract, asfar as they can
‘ be foreseen, all circumstances which it is desired to treat as grounds for terminat ng t
contract, and among them those just mentioned. e . o~

Service or Norrces,

102, None of the existing forms make any provisi or whil & i
. : : ' 0 |
s S e e S
- notices or mstructions on various points. Judging from the freq r&%wmm .
: ignorance of the whereabouts of the contractor is given as i m‘l?ff dehw c
* payments, non-correction of vouchers, &e., I think it is very meces ’orth T
ki should be made for this. Such a provision is baldl gy R t:t £ the
7 MR 1R olf;uesnoq. Delivery to the contractor’s recognised ,ggent or Sinastah . the
¥ f°9ﬁ“8be ;w letter to the contractor’s registered postal addres sl;o(t’lrld, 1
postalhEk’ e dre::mh : tecaenp service, and a contractor should be required to give his
postal addrese when tendering. Any ono suthorized by powes of sforey to recsive
: P"Y’ll:t ts, mig eemed a recognized agent for this purpose also, or the contract
might name & person, failing both of which all notices and ingtruetions should be seg:

his;postal address. Nomination of an agent or representative, who may or may not

- be one of the joint contractors, is especi
a peciall g Vet
wh,etlm for personal service or for service "{); ‘I’)c(ist;suary in the case of joint contractors,

»

SETTLEMENT OF DISPUTES,

103. I take from th e :

Grounds of disputes to be  |;.¢ e analyris in annexure A the followi

: provided for. of matters as to ; d R A the Tollowing

e ; o ey name?y :_Whloh differences and disputes may be
- (i) Quality of work or materials ; '
((1}) gnnﬁntlea ﬁeasurements; :

1) Quality or ciency of la A

((iv Rates of progress ; J bor and other agency employed ;
“(v) Construction and meaning of plans, drawi .
(wg) Interpretation of any of the conditions om?éssfgzltlf and
(vii) Any other matter. _ a1

2 ol ol s e S e e e b i
fault of the present forms is that hardly any of them, if any, Pl'ovi(i]t:cf:)lx('1 :1;11;8: .Imirﬂlso 4\
o

end that they provide for them in such an unnecessary number of different way
s

specifications ; |

s

|

ity of this sort malke it excsedingly diffcl {or avy oo {0 remcrnber

: ym . of any is hardly for me to advise as to

‘be made the arbiter as to all or any of the above-mentioned points : but
1 think T may say that uniformity of treatment is desirable. There seems to be no
good reason why for instance, disputes as to measurements should be settled under

éxé,_E:Aontiv;e Enginoer, under another by the Superintending Engi-

neer, and under a third by the Chief Engineer, unless, indeed, they severally deal with
tatiers of different degrees of importance (see also paragraph 5).
" 104. Probably the clauses as to settlement of disputes might, with advantage,
Ytk " provide also for assessment of damages or compensation, and for
Wm‘"‘“" ® Jetermining the propriety of any penalty inflicted. Such clauses,
ST ly acted upon, would, in many cases, make litigation by
the contractor quite hopeless. It may i 1{ be argued that the conditions would
become such that nobody would accept them ; ut I am not suggesting anything new :
I am only s clearer and more uniform provision for a number of points every
one of which is already more or less eotly provided for in one or other of the
existing forms : and clauses of this kind are, I think, quite usual in such contracts.
105. Under this head provision might also be made for the assessment of pay-
ments to be made to the contractor for work done and materials
Aegenaicl of contractor’s ot gite in ocertain cases of cancelment of a contract by the Exe-
e : cutive Engineer otherwise ihan for actual default or breach of
conditions by the contractor (see paragraph 114 below), and also for the settlement
of the price to be paid for extra work (see above paragraph 53-D).

Jmsmgnon IN RESPECT OF SUITS.

106. Some of the present subsidiary forms (e.g., Form 17 8) contain a provision for
removing any suit to the jurisdiction of the High Court, at the instance of Govern-
ment. Others (e.g., 177) contain po such provision. As faras I can see it is just
a8 necessary, or just as unnecessary, in one case as in the other. On this point the Gov-

~ ernment Solicitor says :—* The provision referred to in this question can be inserted

" in all the contracts if thought necessary; but that is a matter for the consideration of
Government. If the amount to be recovered from the contractor were under
Rs. 2,000, Government would probably not recover their costs of the suit in the High
Court from the contractor. In most cases it would*be very undesirable to remove cases
to the High Court, for, where a contract has been broken up-country, all the witnesses
and documents would be at or near the place where the contract was broken and the
Joss and trouble to Government of bringing them down to Madras would not compen-
sate for whatever trifling advantage there might be in having the suit tried in the
High Court. T think myself that this provision is unnecessary and as far as my
experience goes, it has never been acted on. I have some doubts also as to whether
the parties to a contract can, by agreement, give the High Court a jurisdiction which,
but for such agreement, such court would not have”? On the other hand, I may point
out that it is not altogether an unknown thing for a contractor to defer the bringing of
asuit until all the Government witnesses have been scattered all over the Presidency, or
have, perhaps, even lefu the country, and that in such cases it might be highly conve-
nient to be able to turn the tables on the contractor, without any unfairness; and with
regard to the doubt as to the efficacy of such a clause I may point out that the clause
occurs in all recent forms of security bond prescribed by the Government of India, and
that this question has probably been carefully considered.

MoprricatioN of CONTRACT.

107. The terms of articles 12 and X of Form 175, to the effect that the terms of the
eontract are not to be modified except by supplementary agreement duly stamped and
executed, seems suitableif any provision of the sort is required, which, however, seems
doubtful. In view, however, of the difficulty of getting a suitable agreement properly

~ drawn in such a case, without inconvenient delay, it is a question whether it would
- not generally be better to cancel the original contract by agreement, and then execute a
new one, The necessity for any modification should very seldom oceur if suitable

provision is made for settling the price to be paid for extra work (see above para-
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Forns 174 i 17, 1

(see condition 14) in the ever

do ot provide th)asemrzm
due. to the contractor,” (the words * or
Snlgttor,nntbeing construable as refers
ia; thri:s I can see, do not even secure the :

 respect the form of agreement in 1
fbe!;tedrf, that form clearly provides that, mwt;e '
or de al‘lllt, only tl,le conditions therein conﬁiiif
lgeasen afmthbe void,” the contractor’s obligations rem
gs of the Board of Revenue, No, 2447, of gl(l)!thm‘

A 110. The best couraseil however, would & ]
orable to oust contrac- Cancelling or anmulli
ng the contract for ao!

tor without cancellin 5
contract. & make proper provisio

: n for carryi i

in cas arrying on the
taken for the Executive En;’?n(;f need. If a contract isgp ' the work |

himself g : er, without an R m

exl’ense,( (:ilh;i&l ?'111111«? ele) for the contractor foz 1?}?3 ce‘llmrposente otthe contract, to substitute

do, ‘whilst, if the f‘onbtruv az ‘.che things that the contlzaoto hﬁ:dom&“‘t 0 Seanoton '

very easily, by calncelii'c e o expresse(; th e ap e fuiled 4o

contract. The Governlrﬁgutthgo({pl}fr%t’ endanger the right: O?ngntlm%mﬁngineer el

i e provisilg?l .(;Z, agreeing in this view of the ;itmgﬁ‘y‘;ndgr ﬁi:he
s « en

that mentioned 3 400, Sancsliing i
ed above Ei.e., provision for oustin; th: sggttrr: Ott, exc?ipt SIEnee Meh ne
c ctor and substituting other

agency |, be inserted 1 .
o speciralﬂlthe c(zptmct, If a contract is brok '
when a contraoct has boen g PII;O\ 1des, and section 73 of the 00 en there is an end of it,
receive from the party wh rohen, the party who suffers b ontract Act provides that,
Do batped o him tho bas broken the contract OOY such breach is entitled to
Shoun suoh hiveach or which ef(";l y Wb_mh naturally aros’e iqmgf nsation for any loss or
to result from the breach (;f ‘.te ket knew when they n;ad ¢ usual course of things
the word is used in the formls . is Vglrat I understand to be ‘?:a?elltlg?utr?c b to be likely
GGovernment have the right to q’&y t(;fetl:»e contractor having co(itelmli%%ed : f)ontr;l(:t’tl?s

> ‘breac e

l i lf iv A f ontract i‘i at a n e
aw e, es that rig £ 3 S at an end - b 1 eems to me h

ts g at rloht. IL a contract 18 beken therz iS’ a i, vt t()lﬂ.

n end of it 3nd SGCt'

A 1

73 comes in, or secti
I 10n 74, where th
I do not see th , oot of compensation
to cancel aiongfécisv:h?:}?i‘al {)ule, there is any objé):tnzzth:'n:l s fixed by the coutract.
as been already broken. Hc.wgl'z\:‘n - (Jtivernment Mgt
» 28 already mentioned ;
2

power can be

Payments to contractor 08 the yalue of material

“of the contract for causes other t
for what is to be done in such a case; an

value of the materia

or not giving ¢o
vilwe of materials to be paid for and of

requirements,
disputes, which

. Valuation of work donein value of work actually done ; and in the case

33

(3, the four forms noted in the margin provide that in the
of contract by Government for want of funds,

; s ¢ collected ” in the case of Form 172 and

cancelment otherwise i Sl Yyl .

than for his default. « ot site?” in case of the other forms, shall be paid to the
contractor, if not in excess of requirements; and though it is

Form 170, article VIIL. ey : & ’
it icle VI, ot distinetly stated, the inference 13 that, the contractor 18 to

Pl ¥ 0
" 33 ML jave mo claime to any compensation. Forms 174 and 176,

hiaf | VIL. b ‘ #

although evidently contemplating (see article 14) the cancelment
han the default of the contractor, make no provision
d none of the forms say how or by whom the

111. With regard to
event of cancelment

s is to be determined. The intention, whatever it is, as to giving
mpensation, should be clearly indicated, and the settlement of the
the question whether they do or do not exceed

should be provided for, if not covered by clauses as to settlement of

would probably be the best plan (see para. 105).

not stated it is of course implied that in cases of cancelment
ractor shall be paid the full

112. Though it is
otherwise than for default, the cont
. : ) o8 of a schedule con-
Jump sum contract. tract there can be no difficulty in determining the value of work
. done ; but in the case of a luiop sum contract it seems absolutely
necessary to indicate how, or by whom, the value of work done is to be settled. Form
176 makes no provision for this. This also might be provided for under settlement of

disputes.
- 113. Tt froquently happens that an Executive Engineer finds it necessary, by
£ reason of want of funds, to stop the progress of a work for a time,

g sy gﬁgl‘;;g;}‘ %Y yithout actually cancelling the contract. This contingency
should, I think, be provided for, and the contractor should, I

think, have a right to cancel the contract in such cases.

114. With regard to cases coming ander head (2)of paragraph 108, the Govern-
ment Solicitor says : * In the cases put I should think it would be

Cancelment on accoust of yery mecessary to stop the work, especially in the last two cases

contractor’s  difficulties :
- put 7 : these last two ocases heing the case of a contractor

without actual breach.

getting into difficulties ( showni by the receipt of orders attaching
his dues), and disputes between joint contractors ( evidenced, for instance, by their
obtaining injunctions against each other). Such difficulties an d disputes are not
uncommon, and are generally followed by difficulty in securing progress of works, and
it would probably be well that an Executive Engineer should have it#n his power to at
once cancel the contract (or substitute other agency) without waiting for an actual
breach of contract. Supposing that Government concur in the opinion of the Govern-
ment Solicitor as to the expediency of determining contracts in such cases, they should,
I am disposed to think, be dealt with in the same way as cases of cancelment for actual
default or breach of conditions, the same being clearly provided for in the contract.

. 115, Tt might be well to provide also for the case of lapse by death of contractor
I (being either a single contractor or the last survivor of two or
T eath more joint contractors), as disputes may otherwise arise as to
terms of settlement. The conditions should presumably be

generally the same as in a case of cancelment otherwise than for default, and could be

provided for in the same clause.

EXECUTION AND WITNESSING.

116. As to this point the forms in use are in several cases misleading, and may
give trouble and cause unnecessary doubts as to what is proper and necessary. Many
of the forms, most of them in fact (Nos. 164 to 166, 174 and 176 to 182) provide for
“signing, sealing and delivering,” which may suggest puzzling doubts as to what

constitutes sealing and delivering, operations whichare quite unnecessary. On this point
dia requires to be under seal,

the Government Solicitor says : ¢ No document in In :
unless, perhaps, it be a power of attorney authorising attorney to execute an instrument
9
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” > mMg g, or ive no
tiou by the Executive Engineer iagi?ln' any ¢
proper deseription, as indicated in paragraph 16
for the fuller description, and easier identification, itne
form for inserting the occupation and address of each of them

existing forms are 1

CONSIDERATIONS APFECTING THE NUMBER OF m ll“!'!%i $a 2

117. I have shown in paragraph 52 that, looking only to the subj
Inconvenient number of contract, -them ol pmbably five ordimry cases
forma possibly necessary. 10F; and in paragraph 53-B I have shown that variations in the
o5 - form of the consideration may bring the number of significant
variations, under these two heads combined, up to nine : also in paragraph
shown that separate forms will be required for single and for joint contractors, that is
two varieties;; and finally I have pointed out that there are probabl aboutue’lghteeﬁ
different forms of security at present permissible. It follows that inyhrder % el
a suitable form for each possible ‘and permissible combination of ceondition pit' Y
be necessary to have altogether (9 x 2 % 18 — 324) three hundred 'andv'si' n;ay
four separate forms of contract agrecments. I need scarcely say that this wo u]:ien ot
stitute a very serious p}'actical inconvenience. T am of course gsmm hsr:(;h Ry
Ilfies;a:]'ly t(l;at each m:téce;x contract should be e L 8% 3 48
which the Government So 1(_:itor attaches some importance ' ' S
?s’po:;l;: ﬁstitszlumg es?f.}ntlal. f’l‘he point, hnwevI::-, Whic’h tlhmg :;wd:?mxﬁem
_ \ umber of 1orms of agreements 1 ; ad T g LIS SRR
can only be done H‘ one or other ofg:he followliiéov}r):y:egi&?immme l‘m#“»r‘t

(1) by adopting some plan which will admit of ingle .
being made available for several diﬁerentofor:n:l:fg }s:ci::;ltly ?fragl‘eement
(2) by arranging that the contract in respect of security shall be'a parate
instrument from the contract for execution of work, &e. ; -
.y 't

3) by eliminating some of the forms of i issi
24) by a combination of these plans, e Bt s

118. To begin with (1), there will probabl iouléy & | ¥
y be no difficult 2 gk
Sl L A form of agreement which can be used Yy 1n providing a single

: for d its : :

stoek, provision being made in the form £ or guaranteed railwa

in general terms applicable to all these classes, and schedul'for ooaribing the deposit.

seems to be the full extent of practicable simplification in t;hil‘;1 %vat;? ge(fi:i;g s;itb:ft ::;1: :

would require a different form ; because in one case it j i o
to introduce a power of sale. The other ki;s(’lsand rfanbuga s

n
paragraph 65 above, will obviously require each of them a separate form. [ did, indeed
¥ t) 3 »

suggest to the Government Solicitor that it might be poss.

et ; . ble to : P
detailing, in a printed schedule, forming part of the print:d fogﬁn? lclgltem iu;;tilz?irs 13

security ordinarily admissible, and against each the Exccuti g T
disposal. over eaoh kind, and then providing in the budy of“;ﬁe]’:‘fg;gs:l; power of
security deposited, as detailed in a second sehedule, should be availap] iy

according to its kind in the manner indicated in the first (prin ted)ein case of need

schedule, This

18 I have

complete in itself, which is a point to

of security mentioned in

3 s,

Fox

=

g -

plam would admit of making one form of agreement available for any form of security,
exeupt mortgages "and.msbhﬂ security, but the Government Solicitor, whilst admit-
ting that it would probably be practicable ¢ cannot but express the opinion that it
would be most objectionabls ” as  a written coutract should be as eoncise as possible

A aind should contain no matter which does not relate to the contract itself.”” T therefore

take it that the utmost simplification to be obtained by scheduling the security is the
practical reduction of Government promissory notes, stock notes and guaranteed
railway stock to a single class. Separate forms would of course still be required
aocording as the deposit is made by the contractor himself or by a third party.
This would reduce the eighteen forns of security to, say, twelve and the total number
of forms required from three hundred and twenty-four to two hundred and sixteen
(18 x 12 == 216, which is not very much better.
119. The next plan (2 of paragraph 117)is a much more promising one. Taking
! the same figures as before, if the contract in respect of the sccurity
Poseible roduction by seps-  may in every case be a separate instrument, the number of {orms
ﬁ'j;’.,’:,t % .:f;f&'}““ " required will be only 18 + 18 = 36, or with the reduction shown
in paragraph 118, 18 -4 12— 30 instead of 18 X 18 =324 or
18 X 12 = 216. Instead of combining each of eighteen forms of contracts for
work with each of eighteen different sets of clauses relating to security, and providing
324 forms of agreement each complete in itself; 18 forms of contracts for work, &c.,
and 18 forms of agreement in respect of security would be provided, and on each
occasion one of each—the appropriate pair—would be used. Oa this point the
Government Solicitor says in one place: *“ It would be rather clumsy to have a
separate agreement in vespect of the security, but I do not see how this can be
avoided unless Government determine that the secarity shall in all cases be Govern-
ment promissory notes, cash or, in the case of a schedule contract, deductions from
periodical payments,” by which, as he aftceWaida expldin, ko means that it cannot be
avoided “ unless Government select one of these three forms of si..rity and rule that
it, and it only, shall be allowsd ” In anothar place, with referenov . . womark
of ‘mine that oa certain grounds it would be convenient that the agreement .or
security should in every case be a, saparate instram :t, he says: [ think that, as
far as possible, tha fy=m of e»itract should inclule ths agreemont as to security :
It appears, thorefore, that though the Government Solicitor would prefer an agree-
ment which is complote in itself, he does not regard the separate agreement in respect

of security as particularly objectionable, and ha appreatly admits that, if the number

of admissible classes of security cannot be reduced, the separate agreements as to
security are a practical necessity.

120. It may perhaps appear that the matter is already practically settled, and

3 that the existence, and the code recognition, of such forms as

& of separation not 166 167, 178, 179 and 180, which are all of them forms of

B et e separate instruments for making available the security offered

% for due performance of contract,is a sufficient recognition of the propriety of the

proposed practice ; but the truth seems to be that these are Government of India
forms which have been adopted without much consideration of their applieability to
the different system obtaining in Madras. As 1 have elsewhere ppmted out, under
the Government of India system the tender and its acceptance constitute the contract,
and no additional contract agreement (in respect of work) is drawn up after acceptance
of the successful tender; under this system, therefore, the agreement in respect of

~ security, if any be taken, must be a separate instrument, and as there was never any

question of taking a contract agreement, the question, of what is or is not proper
in connection with such an agreement, can never have arisen. Under the Madras
system, on the other hand, a complete contract agreement 13 supposed to be drawn up,
after acceptance of tender, and the forms provided ad hoc all provide, or are supposed
to provide, more or less perfectly, for security and for appropriation of the same.
A separate form for other and further security would therefore generally be unnecessary,

"and, in certain cases, might even be objectionable, as, for instance, when third parties

. £ F iRy 34 . ¢ : icht pOSSlblV
provide, or join in providing, the security, when those third parties mig _
be able ,to claim a release on the ground of other security having been taken from ;%;
contractor, and not recited in the agreement to which they are parties. - Forms
and 180 do not provide for any such recital.
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4 eoptracting jeintly,  Many—yeriage, TS
ditions in most of e forms seem open to i
122. It will, I think, be worth while to consider

Government of India plan, wl
et ing the  would: very much simplify the
Rk o TON Snd would greatly reduce
required. 1t will make no difference whatever as re
determining the conditions to be required, and all that is
equally whichever plan is adopted. For further remarks
see paragraphs 127 e/ seg. : '
1280 With mgm';l to ’altfema ive (3), of paragraph 117 the
St 7 forms of security now allowed, I mustin the first plac
by s of pormiss’ out that, as regards certain of these classes of securit
e I P deposit of stock notes or guaranteed railway stuck,
s, ; rity, and mortgages of landed proverty, the permission
them-—expressed or implied—is practically a dead letler : as a matter of
forms of Security are, T 11€v¢, nener saken, and therefore no practical inconven

could be caused bw-2emoving them from the list of permissible securities, or at | “LS’ .

2abis el them to a separate list of forms of security admissible only under
L sanction in special eases when special agreements would be prepared to suit
the occasion. It is, however, also desirable to point out that some of these kinds of

rity are more or less positively objectionable or undesirable. o
~ 124. Thus, with regard to guaranteed railway stock in reply to my inquiri
‘w' ™ to guaranteed whether the fact that l‘aﬂway stock ‘is tlr)é.{lsferaglé r des
o emprbur Wi g not by endorsement wounld make any diffsrence, the Government
¢ ibver

‘undesirable to take railivay stock as security: if I am not mistaker gl
“ g ; eurity : mistaken ¢
way stock have to be registered in the company’s book, which wouldebg P&nﬂfawer: :

“on.” ?

A evident that when such security is offered, it i v
i :s-by and m«;'ml‘ eszsntglfthat t}‘(izatreful and possibly Ii‘otractedmii’qtﬁn!'zszzsggm‘
'bf.,.AW.;:f:""”".“- made before the security is accepted, and this wi
e incansenient on.account of tie delay involved. Moreovor, i o

may be, it can never be—sum for sum--as good as cash or Government promi ity

notes, and there is always a possibility—mnot to say a considerable P"Obabilit)lr)_m v
| realization in case of need may involve much trouble and even litigation % 1 .

126. For these reasons I am disposed to think that personal securi At
STV L of landed property, and deposits cI;f railway :;213;’ ;’;l:r:lgclag{:
m m removed from 'the list-—expressed or implied —of issib

aid n forms of security, The forms of security to be permissiblo
SSED 0 would then be only (1) deposits of cash, ( provided for

~ ment promissory notes, and (3) funds formed by short payment of dues: and !
tion of (1) or (2) with (3). The ordinary cases and combinations are i combina-

() deposits of cash (or Government promissory note

. any percentage retentions; . S ot
- (b) deposits of cash (or Government promissory note

* fied percentages, without limit ; ;

¥t

it

k notes) wiﬁmnt

3) with retentions of npem.

Solicitor replies: ¢ It would make such a difference as to make

125 And with regard to personal security, and mortgage; of lat.ld‘ed’pro‘p‘erty; ;t

2) deposits of Govern-

20 g5 TR PO AT

N S

G = . SO et

Pkl e

M&,{q) deposits of cash ,(avri (iowmwt promi notes) with retentions of

oA

 specified percentages the total sum deposited reaches a specified

Government Solicitor will, T think, say that it will be necessary to provide separate
by providing for the insertion of an extreme sum as the nomiual limit, when the
itention. is that the retention shall be limited only by the stipulated percentage.
The different forms of admissible security will then be reduced to four, two for cash
deposits, and two for deposits of Government promissory notes or stock notes ; and the
number of separate forms aired will then be either seventy-two (18x4) or twenty-
two (1844), according as the agreement in respect of security and the agreement
relating to the work are, or are not, combined in a single instrument. A further
slight reduction of the number of forms required might perhaps be made by reducing
to a single case the two cases (1) and (4) of paragraph 52, contracts for a specified
work, and contracts for the supply of materials for a specified work ; and possibly the
five cases of paragraph 52 might, with a good deal of ingennuity, be reduced to the two
typical cases indicated in paragraph 24, but T do not myself think that this could be
done without a considerable sacrifice of clearness of expression and certainty of

meaning.
127. If the separation of the agreement in respect of security from the agreement

s o sacptii e 1B respect of work is considered objectionable ; or if, this sepa-
vemment of Tndia ration being accepted, the resulting number —eighteen—of

plaa further considered. % conayate forms is still considered excessive ; then, in my opinion,
the only thing is to adopt the Government of India plan of treating the tender and
its acceptance as in themselves constituting a sufficiently ‘dafinite contract, requiring
at the most to be supplemented, in certain cases, by an agreement in respect of
security. The way in which the number of forms is affected, by the adoption of one
plan or the other, is this: At the time when tenders are called for certain essential
points connected with the future contract are undetermined. It is not then known
whether the eontract will be with a single contractor or with several jointly : if any
option is allowed, the exact form of security that will be offered is not known: and
again, if option is allowed, it is not known whether the consideration demanded will be
a lump sum, or schedule rates, or a stated reduction or advance on standard rates.
This being the case, if a written tender and its acceptance in writing are treated as
constituting in themselves a sufficient reduction of the contract to writing, then it is
not only in no way improper, but it is absolutely proper, and, indeed, essential, that
the written conditions on which tenders are to be based, and whicl, being then read
with the accepted tender, form a part of the contract, shall provide alternatively for
all possible eventualities. If, on the other hand, the written tender and its written
acceptance are not considered sufficient—if, when the tender has been accepted it is
considered necessary to execute an agreement embodying the conditions of the
contract, as then precisely known in every particular ; then it is wrong and objection-

forms for (2) and.(¢), but (b) and (¢) can, 1 think, be easily reduced to a single case,

~ able to import into such a written agreement any irrelevant matter, such as conditions

rélating to circumstances which might have existed, but which, in point of fact, do
not exist. - | gt ol

128. It follows that under one system the only set forms
- required will be : —
(@) either a single set of conditions, or at most a separate set of conditions for

cach of the five classes of paragraph 52 which cannot be eliminated by

‘reduction to a single case with some other class;
(b) suitable forms of tender for each of these classes, reduced, as above, if pos-
~sible; and A :
(¢) a set form of agreement for. each form of security admissible, and which
B cannot be provided for in the general conditions () ;

whérgas under the other system it is necessary to provide separately for every possible
combination of alternatively possible circumstances. ‘

explained.
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racts for specified works or supplies and to periodical contracts
A, B and E taken together would then progide completel fé: a1
for works ; sections A, Cand D taken together would provide for |
, supply of specified quantities of materials ; and so on. The necessary
b Al forms of tender would cert inly not be more thdn are provided
gy for in existing forms, Nos. 156 to 159 ; but a single form might -
[ think, be made to serve for the three forms—156, 158 and 159 ; so that only
TR two forms of tender would reall be required. The different
. forms of sgourity agreement would not exceed the four of para-
&, ‘assuming vthe-.same restrictions as are there assumed ; but there woul&!
be the same objection to the admission of other forms of security. As to this,
1 do not think that it is in any case advisable to allow, except under special :
;nyoﬁher forms of security than those assumed in paragraph 126. The
el :;?taxze (%n:.mber t:vf s;pamtetset %orms required will then be one set
0 (_‘,-’",";h. : onditions, two forms of tenders, f 0] i
; ogfd&pgéthér seven forms, as stated above. Bana wtie s o o
130-a. If Government should decide to adopt the India system, the ‘ tender "
L will of course become a much more important document than it
g now is, and it will be necessary to consider carefully the form, or
P ELL forms, of tender to be adopted. This consideration may however
etred untll the point in question s settled ; in the meanwhile, however, with a
w to facilitating its consideration when necessary, I have obtained from all Execu-
ve Engineers coples .of all forms used by them in connection with tenders and calls |
or. The question of stamps, as applicable to tenders, will also have to be

1/ Porites T8 CONNBITION WITH WHICH INSTRUCTION SEEM DESIRABLE,

131. Coming now to the question of instructions required for the guidan
i Executive Engineers as to the use of the forms pres%ribed 088133
e e O as to their _deahugs with contractors, it is first of ali nece;sar !
~ that the circumstances under which each kind of form is to be used should be clea:rly
. stated ; nothing definite can be said on th point until the forms are settled, but 13;;
~ should eventually be laid down in the code and, as far.as possible, in notes on the
i 188, The next instruction, and perhaps the most important of all, should, T think,
L be that under no circumstances is any prescribed form to be.
& _,’m,, to an 'gltere.d or in any way modified, added to, or taken from, without
% " s T sanction. The only exception, if any, to this rule, should, I think,
. be in the case of conditions relating to technical details connected with metbods of
~ execution and such matters. As regards such matters, the Executive Engineer is more
“or o8 an expert but as regards all other matters, he should take thé forms as given
to him by the Go'{emment Solicitor, and should adhere to them absolutely, filli: gq‘-u 4
all blanks in precise accordance with prescribed models. Instances of thefnmrl:tlgr ol;

39

to which blanks. provided for a particular purpose are actually put in
“found in annexures B and ¢ ; and 1 have several times seen blanks

1&uﬁdn in a way which makes them absolutely meaningless, as, for instance, when the

blanks 1n article VI are filled up so as to make the article run thus:—

« Tn the event of due progress mot being made or of bad work being done, or bad
materials used, the Executive Engineer may determine and end this agreement without
further notice, or he may fine the coutractor to the extent of five per ceni. in each case,
as compensation for slow work or for work materials of inferior quality.”

It would be a little difficult to say on what basis the five per cent. is to be calcu-
lated, even in the case of bad work, and quite impossible in the case of slow progress.
It seems essential that, at any rate, as regards matters other than technical details, the
prescribed form and models should be rigidly adhered to. As the Government Soli-
citor remarks, when an Executive Engineer alters a form and introduces clauses and

conditions of his own devising © he may think he hes done it all right, but when it
comes to be tested in litigation it may be found to be all wrong” ¢ even as regards.
conditions relating to professional details it is, T think, desirable that all modifications,
additions, &e., should be reported, for this reason, if for no other, that an alteration
necessary in one division, if really desirable, is probably also desirable under similar
conditions in all other divisions, and it is only through reporfs of modification that the

standard conditions can be improved and perfected. No matter what care and trouble

may be devoted to the preparation of the forms in the first instance, it is practically

certain that experience bring to light shorteomings and mistakes, and it is very

desirable that all such experience should be taken note of with a view to the gradual
improvement of the forms. :

133. At preseut the only hint on the subject of dealings with joint contractors

is to be found in condition 10 of form 174 ; but it appears that

ate dealings with ina good many divisions this form is pever used, and the condi-

individuals oontracting  ¢ion consequently never seem. In any case this is hardly the

jointly. % : ? 4
proper way of conveying instructions which should apply to all

joint contracts jrrespective of the form in which the agreement is drawn. Any

te dealings with individual parties to a joint contract, such as dividing between
them at the discretion of the Executive Engineer, or equally, or according to any
agreement made among themselves, any sum due to them jointly, should be prohibited.
This is a mistake which is very frequently made. The separate and individual
responsibility of each contractor is another matter ; but such separate respousibility
could hardly come into question except in the event of litization, and all notice

instructions should be given to the contractors jointly or to their nominated represen-
tatives (see above paragraph 102).

s and

» : ' Braues. i
184. This is a matter with regard to which very many mistakes are made, and in
connection with which a few instructions would probably save a

Amﬁu how o e  great deal of trouble, . In the first place as to the kind of stamp,
’ the only kind admissible for all instruments of the classes now in

qﬁedtidn is an impressed stamp,  Court-fee stamps are frequently used : such stamps and

indeed any kind of adhesive stamp are simply wasted, as they count for nothing.
Many officers apparently "do not know how to set about getting a document impressed
with the proper stamp. The document should be sent before execution to the Superin-

tendent of Stamps, Madras, either (1) directly to him together with treasury receipt
Treasury Deputy

~ for the stamp duty previously paid into treasury, or (2) through the
Collector, paying the stamp duty into treasury at the same time. All instruments,
such as are now in question, must be stamped before or at the time of execution ; and
no document on which the duty is to be denoted by an impressed stamp can be stamped
after execution ; but it may be endorsed by the Collector of the district, without
enalty, at any time within one year from date of execution, if it is brought or sent to
‘ satisfied that the omission

im for the purpose by one of the executants, and if he 1s

to stamp it at the proper time was due to a
endorsement has the same effect as stamping.

ocident or urgent necessity ; and such




form No. 170. The doctaiah s udasied
of agreement submitted for consideration

oreover,

to have been taken by the depa i
. to ol e o i us gt of U maanee
By  forms in use ” I mean only those uctaally used,

deeds, and
, g ; and in the only instance in w
stamp duty was 8 annas, the same duty as on an agreement.

§i%

ively of the conditions of these several forms), are evidently

up :
~ retain a percentage of sums falling due to contractors in order.

form a tee fund ; and as long as the form is filled up m:h?:

the High Court of course applies, and the contract deed is chargeable

on of

‘But an Executive Engineer frequently fills up these forms (170, 171, 174 an

gi?hh;pplemmh forms 169 and 172, which contain no printt(ed clause lzelating :;io ggtznat!;’d
w Mm clauses, according to his fancy, so as to provide for a deposit of cash or
nent promissory notes, either instead of or in addition to a percentage deduction ;
ﬁm 175 the last blanks on page 5 are apparently intended to be filled in either
Now, when any of thf: above-mentioned forms is filled up so as to provide for a
wA Gq)lmmment promissory notes or cash down, the decision of the High Court
not apply. The decision applies only to an agreement in which ‘‘the contractor
s prompt .paymgn};’ of a percentage of the sum to acerue due to him ” which is
ma;t:élfmm bulk ”” and “ the property (in which) remains in Government.” An
t& of deposit in forms 164,165,166 or 167, or an instrument in any of the forms
6, when filled in for a deposit of Government promissory note or cash down

m;ood at all), seems, for the purpose of assessing stamp duty, to be clearly

prepared according to the uninstructed fancy of a 1 hi
' y of a layman, may be noth
be worthless ; but if it is what it}is intended to be, it must, I syuppos:, b?g

d property ? within the meaning of the definition. This seems to be impli

i 4 T . . . ¥ Bd
‘n_s—quotad decision o.f the H-ngh Court. The difference in the stamp dgtlies
o in the two cases is considerable. Suppose a contract of the value of
Then a contract deed providing for a deduction of 10 per cent., yielding

ule to the Act) with a duty of 8 annas; but if the agreement provided for

\ of the schedule) as a conveyance (item 21) with a duty of Rs. 10.

. (question arises as to the consequences, as affecting stamp dut
: ing the procedure indicated in code'paragraphpw%y’ino f;igp‘f}
- largeretentions. The code here says: “If the amouut is large it

and register of deposits.” The High Court decision quoted above assumes that it

t the case that a percentage is actually set apart for the contractor and retained.”

Mhbwrofmothn.;rightom property.

must be treated as ‘d%z)sits’ and entered as received in the cash

t seems reasonable to infer that if the percentage is to be set apart and retained, |

ge } iun, whatever it may be called in any other connecti !
section 3 (13), * definition of mortgage deed. Of?oourse such ano?x::sx_t_gx'ff-3

I presume that cash so ‘deposited although cash is not ear-marked, is |

 a security of Rs. 1,000, would be chargeable as an agreement (item 4 of the
s of Rs. 10,000 in cash or promissory notes, it would be chargeable (see

|
|
]
|
|
{
|
|

|

- deed includes e instrument whereby, for th } .
5 gm' oy wherehy, tfied v purpose of scouring the performance of an engage- |

orms included in the oodelit:ta;m(llreferreagoinmdepimpaph 1873.
gage de agreements of deposit are not reall used, so that T
thogunualnndemmndmgmmthrﬁrdtobhem;orr{thertm&m ,
g ;1 n which I have known the form of bond
used, the penalty named in the bond happeped to be Rs. 500, so |

Form 170 and also forms 171, 174 and 176 (soe articles TV, IV, 3 and 3 |

 duty of 8 annas as an agreement, item 5 (¢) of the first schedule to the Act.

form is drawn up fu_the manner intmdodmmd:ﬁeﬂi |

="

affoeted by meant to be filled up so as to allow the Executive Engineer to |

a

and if the agreeme ,‘ nt contemplates this, then it is a mortgage. Whether in the case of
: : be held to be implied by inference from the

o> gmounts such an understanding can
departmental rule indicated: above, .
amounts, and how the stamp duty is to be determi
if, on the strength of such implied understanding,

mortgage,

“are questions which I cannot attempt to determine,
~perhaps be necessary to decide hereaiter. . -

and. what shonld then be held to be ¢ large”
ned (no definite sum being pledged)
the contract deed is held to be a

but which it may

138. AsT understand the case, the correct classification, for

Clssification of contraet  pssessing stamp duty, of the

different kinds of instruments for

b ¢ tm,?&m‘::g: which forms are provided, and the duties severally chargeable
: 8 5 thereon, are as follows :— ‘ 3
i 2 - Nature of instrument and Classificaticn and schedule
Desition of nstroment e e | girpoe f saseio snp
Aety duty.
1. Agreements of deposit—forms 164, 165, 166 |Mortgage with posses- Conveyance.
. and 167. v sion. (Item 21.)
‘ : (Item 44 (a).)
3. Contract deeds in forms 169, 170, 171, 172, Do.  do. Do. do.
" "174, 175 and 176, when drawn to ‘provide
| for a deposit of cash or Government pro-
missory notes or other movable property. | .

3, The same when drawn to provide for a Agreement. A greement,
percentage retention not set apart or carried (Item & (¢).) (Item 5 (¢).)
to a separate account.

4. Contract for labor (so called) in form 173. Deo. do. Po. do.

5. Bonds, with or without sureties, in forms Bond. Bond.

177 and 178 (see also paragraph 139 below). (Item 13.) (Item 18.)

6. Mortgages of landed property in forms 179, | Mortgage without Do, . des

180, 181 and 182. ossession.
. . ' (Item 44 (3).)
7. Mortgages of materials at site of a work ... Do. do. Do. do.

139. With regard to bonds in forms
et et ~ classification.
the contractor or his representative, of all losses,
the Secretary of State may incur in conseq
for aught that I know, this may perhaps ma ,
25 of the schedule) chargeable (see item 14, Security Bon
bond (item 13) whenever the amount exceeds Rs. 1,000.
quite different. With regard to agreements in form 173 (
ghould mention that, aceording to the note on the form
stamp”’ (as what, or how calculated is not stated), and th
this is right, and that the form is in the nature o
think, however, that there must be some mistake by
auy rate) the essence of a bond is a promise, con
deliver grain or other agricultural produce (see Stamp Act,

it is presumably contemplated that he and his surety s
the tender of a surety is of no use ; but the instrument itself
sort or kind to deliver anything, and
‘than as an “ agreement.” '

¢ i

177 and 178, I am not at all sure of the
The wording of the last half dozen lines of form
177 makes the voiding of the bond contingent on the payment, by
damages, costs and expenses ” which
nence of the default of the contractor, and,
ke the instrument an Indemnity Bond (item
d) with double the duty of a
The wording of form 178 is
No. 4 of the above list), I
, it should bear *“an ad valorem
e Government Solicitor thinks
£ a bond liable to stamp duty.” I
ere, seeing that (for this purpose at
tingent or absolute, to pay money or to
elive _ . section 3 (4) ).
of instrument in question (form 173) the contractor offers somebody as his surety ; and
nably tv shall execute a bond, otherwise
contains no promise of any
T fail to see how it can be treated otherwise

In the form

“ . moti‘m; 7 of the Stamp Act, when an instrument is

- 140. I understand that, under
T really a combination of fwo or more

Duty ”"I:Wnta' mant's.(aocordihg»to-th

ming mder tevesl 48 15 cmciderod in both o all aspects and will be Habe,
: | oted, to duty on the highest scale.

bond, yet it is also an agreement

CeLBEI Al second clause of the section qu
Thus, supposing that an instrument in form 173 is a

different kinds of instru-
o classification of the Stamp Act), it must

under the

11




e o 1 RS SR case, so far as they are ref
wm to forego the stamgdmj'.‘ ltoge
. mended. * ' mine, once for ail, the proper
e instruments for stamp duty,
- in the last two paragraphs. I venture, however,
settling the matter will be to move the Government
ments from stamp duty, by notification under the
~ question that the charges for stamps must in the end
- much as any other expense of the contractor ; and ver
“end pays back to the contractor not only the amount of #
besides. Government therefore could lose nothing and
case, would save their servants a great deal of trouble, b
I may point out that the stamp question will give a grea
necessity of looking to the true character of the instru
does now when instruments of all kinds are regarded aus ag
a uniform stamp duty. On the latter understandii
stamped wholosale beforo issue, which will not be po?ﬁ%,‘
~ inconvenience, e stamp duty is harged ad vale
s SRRl o wt sy, TN G

142. The same result might be attained by mtrodmmg
S b clause to the effect that the duty will be
sorlely M A by whllch means all such instruments wonld |
B e general exemption No. 18 second
But _probably. this would not be a I(Ia)gitimute way zg t(}:mpassin the
Another possible solution of the difficulty, as far as Governmengt ’
be to instruct the officers of the department that the sufficien i
- stamps is entirely the contractor’s concern, and that they ma; ?@h :
As far as Government is concerned, the only consequence ofy'insu s
- stamping is, that if Government wish to put the instrument in
fisi lwm to pay the penalty provided in section 34 of the Stamp Adt : but
 agaiust Government, is only nominal, and the Government Soli itor
Mm such a case, the general exemption, No. 18 of the second ache?i;n
: .‘3{9 perate: and if he is right it is a matter of absolute indifference to Go
W bh’brthe instrument is properly stamped or not ; but this solution of
'mmldmt, I tﬁ;nk, be quite fair to contractors, | i

. 143. Whether powers of attorney, granted in conneeticym‘ with

e P i hould be similarl ' ;
AR TS sl | y exempted from st
: z t attorney and. m’: tion. It is perhaps not true—it cer:a?nip bt 1
for seouring ad: . extent—asin th e
4 en in the case of stamps on contract agreems
oy charges for such stamps must in the end be paid by G

~ These charges are not necessary charges of all contractors - : ;
- expense of all contractors, and therefore they operate l‘athr:r' tzhr?('l :(!;: notﬁa e
- cases, and so far are ultimately paid by the contractor and not I G‘Prq its in sp
ki the same time if they are insisted on for the convenience of G ova I:V};;;fx‘}ml;.
~ the same reason, Government requires them in a special form Whiohem’ and
~ sibly oblige a contractor to exceute two powers of attorney A y very
) sentative—one for general use, and one to be | powering

~ meer—it would seem perhaps only fair to exempt suodggd Yith the sy Engi-

rumen securi : truments from
struments for ring advances (see paras. 90 ef. seq, Pl sy {rom dut
~ all other classes of instruments. Kxcept on the s%gr:re aguin in a difforent case

of saving trouble fo offcers o

hould pointom that the Stamp Act does not say as to 4/ kinds
instruments by whom the duty is payable, Of the instru-
ents now in question, namely, mortgages (with or without
sments and powers of attorney, the two first are the only ones

ssession), bonds, agreer rs of atto
T S jg'%of.the Act (duty by whom pa.yable). As regards powers of

:  attorney, there is, I suppose, no room for doubt that, in the absence of agreement to
x thnéuy, the person executing the power would have to pay the stamp duty, he

_ presumably, the person really interested in getting the instrument properly
awu’(;ed ; but th{mo of au agreement is different. This point should apparently

i e settled, unless exemption of all these instruments from stamp duty is decided upon.

Exmnwx AND ATTESTATION.

' 145.The witnesses should see the instrument executed, and not simply attest the

. pignature after execution. The samo witnesses may witness
ﬁt&ﬂ“‘ﬁ" and aitestation 5y number of executions to the same iustrument (¢, the

SR confractor’s execution, the execution by each surety, and, when
such execution is necessary, the execution by the Executive Engineer), provided that
each execution is witnessed and attested by the requisite number of witnesses, and that
each witness separately attests each execution witnessed by him. According to the
Government Solicitor, it is desirable, if possible, that the execution by the contractor or
contractors, and by the sureties and other parties, if any, associated with them, shall be
done in the presence of the Executive Engineer ; but it is not essential. The Exccutive
Engineer himself should not, I think, witness any execution (seec Annexure C,
jtem 43).. The Government Solicitor considers that, if the instrument cannot be
entirely executed in the presence of ths Executive Engineer, the witnesses to any
execution not in the Executive Engineer’s presence should be trustworthy Government
gervants. 1f the executions are not all completed at the same time, the date to be

. inserted should be that on which the last party executes, i.c., the last execution in

order of time, and not necessarily the last in the order on the instrument: no date
should, therefore, be entered until all executions are completed. Sufficient attention
is not always given to the execution of agreements. I have seen agreements only
initialled, and some not even initialled, by the contractor (see Annexure E, item 42.)
 145-a. In this connection it might be well to caution Exccutive Engineers as to
the necessity of taking great care that there can be no room for

Cantion required asregards  doubt as to the precise terms of the agreement as actually exe-

i ismge A TR intall) Nothing is more ¢ommon than to find corrections and

8 ey ‘ interpolations, whether of a few words or of entire clauses,
without any separate attestation by the initials of the parties, and made in such a way
that they might easily have been inserted after execution (see Annexure C, items 41,
44 and 45). Excess of caution may also be dangerous as when the inifials of the
contractor are obfained to the ordinary (and original) entries in blank spaces, which
initials might easily be converted into attestation of a correction subsequently made.

REGISTRATTON.

 146. Any instrument (e.g., a mortgage of landed property) which creates an
0 . interest in immovable property of the value of Rs. 100 and
SRR T - upwards must be registered under Act Il of 1877. The Govern-
ment Solicitor considers that it is advisable, although not necessary, to register even
when the value of the property is less than Rs. 100. In the case of movable property,

yir TN registration is useless when possession is given (e.g., in the case of deposit of cash or

e $ ?@99).; but when possession is not given (¢.g., a mortgage of materials at
~ site of work if considered a mortgage without possession, see above paragraph 97) he
thinks it would be safer to register the mortgage. It isfor Government to say
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he inst: and wi pmbah‘
and litigation, and, intheeventh itiga
( ::gau that though one kind of sec i
. ot Ily deposited ; or, in the event
- in lieuof cash, it might be necessary,
evidence to show that the Executive Er
ﬁ ;onvqx&?t to state how, and in wha
described and en is will
e : umerated. Thlg- wﬂf
148-a. According to the Gove

' : __ contract is essential,
St sty i espest of securty 18
Shack. to a number of si

i i practice is common, by
single deposit has been taken as :Zcﬁ?iz;’!ot
contracts without anything in the agrecments tc

149. Clear instruifcions on this poiht i‘oul
_ ifigation, and to improve
S . it litigation, caxmo:O b; avoid
whether embodied in an
of.tender, or understood by refereggg lii)dti:: :e’:l‘
with the requirements indicated in this 'note“
penalties and compensation, for appropriati ’
dues, an.d for.settlement of disputes and fo 48088
not sp.emﬁe(.i in the agreement,and if the ¢o ’
eomplied with, it will seldom be possible witlﬁ ding
of the Executive Engineer concerned ! for 0
against Government; but unless, in eas,e of diafspuw‘lﬂ
a proper legal tender of admitted dues, Gover ta,dm
in the matter of costs even in a préc’tioall emm't
according to the G9vemment Selicitor 1‘h(~3y<:,msu (l)w
?Epeam to be that, in the absence of leg,;al teﬁgd neu; ;

e contractor would be entitled to costs on fherf,o Yuan,
gotting costs against the contractor for the diif o, {fhes
of his decree ; whereas if logal tender of an erenoexfhesu_
S’E‘Iiltme‘d to costs on the differences between Strhmtlm oy Ba
Therefore, whenever any part of a cont‘ “ i aml "
:l('li)il(l)lf_l‘tgl in a pOSitio.n to plead and var:.cltori; o

b ; but the prescribed form of payment (bsvgihetenaf{-
\ : que) 18 not
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even a tender in coin or notes would be deprived of its character of legal tender by

the demand which, ander the rules in force—to which no exception is allowed—the
Executive Engineer is bound to make fgr a receipt in full of all demands, or indeed by
any demand whatever, even for a simple receipt, if the tender is conditional on com-

pliance with such demand.
150. Tender,of payment in the first instance by cheque, accompanied by a request
' ' for a receipt in full of all demands, isquite right; but I think
Strietly logal tendor to be Executive kngineers should be instructed that, when such pay-
{;‘:.fl:r; l::xrg‘m;.er oncus- ot is refused, they should at once proceed to make a legal
tender of the amount ; and that such a tender must be made in
cash and currency notes, of the exact amount admittedly due, neither more nor less,
and should be accompanied by a letter saying for what purpose the money is tendered,
and that the tender is absolutely unconditional, The payee should be asked, in the event
of his accepting the sum tendered, to grant a receipt for it, that is to say, an ordinary
receipt without prejudice to any further claims: but the granting of even such a
receipt as this must ot be made a condition of the tender. If payment is accepted,
but a receipt not given, steps should be separately taken to enforce the demand for a

receipt. ,
151. Cheques, such as are issued by the department, i.c., cheques current for three
months only, and indeed any cheques, are not legal tender.

P""c;‘;“qi“;: for payment by According to the Government Solicitor a provision in a contract
: or otherwige that a cheque tendered and refused, or accepted

and not cashed before expiry of three months, after notice that, if not so cashed,
the cheque will not be revived, would not constitute a legal tender or bar any

ific sum ; but such a provision might possibly prevent a contractor

claim for that spec :
recovering that sum on the principle that he had, by s contract, agreed to accept

payment in a particular manner, and that payment in that manner had been made to him
or oftered to him, Such a provision in contract agreements would often save a good deal
of troible. Code paragraph 1371 requires the insertion in contracts of a stipulation
that payments will be made by cheque on the nearest treasury or sub-treasury, but
apparently such a claase is never inserted : certainly, no provision is made for it in
any form, It is for Government to say what manner of condition they would wish

provided as to this matter.

ATTACHMENT OF DUES OF CONTRACTORS.

152. Tt is desirable that Executive Engineers should understand clearly the extent

: and limits of the liability of contractor’s dues to attachment.

Hok Yable when | Clompett « Tt appesme 4o be very usual for the courts to follow up an order

of attachment by calling upon the Executive Engineer to pay

“into court the amount attached. 1t ‘Government has an unexhausted lien on the

property attached, the Executive Engineer should not pay the amount into ecourt,

but should represent to the court that Government has a lien on the property.

No court, according to the Government Solicitor, has power to make an order for the

delivery of property in the hands of a third party who has a lien thereon ; the procedure

in such ocase being provided for by sections 300, 301 and 303 of the Code of Civil

Procedure. Apparently the court can only prohibit delivery of the property to any
party other than the judgment-creditor.

153. The only doubt seems to be as to what is, and what is not, property of the

~ contractor on which Government has a lien : there is no difficulty

M 0 b e . 10 tho case of a deposit of cash or promissory notes suitably
secured by an agreement of deposit, or in case of any other

security distinotly pledged ; but it does not seem equally certain that a clause giving
the Executive Engineer power to recover certain expenses ‘from any sum due, or
that may become due, to the contractor ” (see, for instance, Forms 169 (3), 170 (8),

and 171 (12)) would create in favor of Government a general lien on all debts
whatsoever to the contractor. This is u point that should perhaps be settled and

understood.
‘ 12
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, . refercnce to
plan, estimates specification or o
documents. i

By schedule, without, s

B.—As to eacepted items uf work and
supply of materials by the Kzecutive
Engineer,

Contractor to use any materials that ‘may

Execative Engineer.

Materials issned to contractor to be
charged at stock rates.

Contractor to provide (at his own ex-
pense) carriage for materials issued to
him from stock.

Materials noted in scheduls as to be sup-
plied by the Executive Engineer are to
be delivered at site of work, or within
a 1,000 yards of it.

Contractor to be responsible for all
materials, scaffolding and tools and

plant supplied by the Executive Engi-
neer,

C.—ds to extra work and departure from
original design.

Contractor to carry ont additions and
alterations at same rates as other
portion of the work.

Price o be agreed on in writing before
work is commenced, or may be done
by the Execative Engineer at his
option.

In case of extra work that cannot be
brought within any schedule item the
price is to be settled before work is
commenced.

Extra work not specified or ordered,
not to be paid for,

By schedule and specification attached. | .

be issued to him from stock by the

sv

I

I

* The letier A indicates that the condition in question is contained : ;
ontained in the body of th ;
8 agreement.

Analysis of conditions provided in contract forms
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in use py the{nblic Works Depart-x;aent, Mad ras—cont.

: g 2 v 3 <
ity ia £2 | ¢
E ? = {8chedule contract.] §< rgl ;
o r 24 ) :é g
e ig |5, | 52 5 g5 | &
suaber.|  Classification and partioulurs of conditions. f": é § 8| 30 | wo | mone | 3 : B
172 | 169 | 170 ’ i | e | s | s | 176
Asticle or clause in which the condition is expressed or impiied.
aie
D.—As to prosecution of work by Con- i |
. tractor and his conduct generally. ,! |
12 | To provide all requisite plant ... iay §RAL g 5 | 3
13 | To provide all requisite agency - | ‘ .
14 | Contractor to provide intelligent agency. | ... S Lh 1
15 | Contractor to employ proper maistries| ... o ! t i
and supervisi:;.ls ‘ ‘
16 | To supply materi e g = X s :
17 | To sn};)‘;)ly; scaffolding (including labor| ... %y 1 XVY ]‘ 3
for the same). e il s sy
18 | To proceed with due diligence ... 3 1 1 % 7 an s
19 | Value of work done between any WO | ... XX g ] e
payments not to exceed 8 stipulated
sum. A
90 | Contractor not to work on Sunday with-| ... X1| XI 15 a’xid
out permission. T | X
91 | Contractor to conform minuotely to stand- | ... irt oo
_ ard specifications of the division.
92 | Contractor to conform to design and| ... % i P L e
- specification prepared for the work. _ 1
23 | To remove all rejected materials 1‘1 ; 11 i =
24 | To remove rubbish and dirt A v i IX| IX 12 } IX -
95 [To rectify and remove unsightly pits| ... - 12
and disfigurements. : S
26 | Nothing brought on work to be removed | ... b
without permission. {
26a| To use materials supplied by Executive| ... e 41 oo
|  BEngineer for purposes of contract only.
27 | Al materials, &e., to be at risk of con-| ... e .o 3&4| ...
tractor, 1
28 | Contractor not to give or offer any bribe| ... & L -l g
or reward to any servant of the Public
Works Department.
Contractor to comply with all instructions
of the Hwecutive hingineer as to
29 | Adopting snch methods of carryingon| ... . B0 1 as
work as may be ordered by the Kxe-
cutive Engineer.
80 | Providing ﬁlgl'1 labor and tools for exami- | ... s 181 18| .. 18
nation of work by the Executive Engi-
: neer. ; A
31 | Undoing and ?makmg good bad work| .. o 6 s
(or supplies?)
82 | Making pgood any damage that may| ... G LY YRR P 3 11 0 SR
happen, or imperfection that may ap-
pear, from any cause whatever daring
time of contract.. p p
33 | Additions and alterations to original | ... Beb es vos
design. %
34 | Conforming to all subsidiary instructions | ... " S e I
- of the Executive Engineer.
&

.
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. T : . > e ’ " ]
vos:ﬁwtawﬁeﬂﬁneforewhmoi

iin%wmlw“ﬂ#m‘, e e e,
2 ¥ L IR " : o
Jﬁuhﬂddﬁ i sy
On withdrawsl or tl?anaﬁer of power of

| For breach of conditions generally .., |

: Hﬂ‘ﬁk!bp&npofﬁamu : 44
| meer to fine or mulct the Ooﬁt::cﬁnr?‘. |

| To inflict a specified fine ,
vam . ».°|‘;‘;“¢5uue

rks Department, Mairas—eont.
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Analysis of conditions provided in contract forms in use by the Pablic Wo

; 3 ) ', =

; 318 |3
1 g 4 s

. s | B, | 52

m sy e & = o
number. Classification and particulars of conditions. . f‘? 4 g E g i
172 169 | 170

w |"Conditions of petty

2 2
£3 3
: Eg
Schedule contract| £ 5%
4 ad 1§
g | 28 | &
§ Work. | Stores 'E"é g
4 e’ |
7 | 174 { 11 | 115 | 178

Article or clause in which the condition is expressed or implied.

L—As io measurements by the Eaxecutiwe
Engincer or his agents.

55 | Once a month ...

56 | Once a month at least ... " 2

57 | From time fo time
574l Work to be measured net, by standard | ..
measare, according to Public Works
Department rules and customs, without
reference to lacal custom.

J.—As to advances to Contractor.

58 | To be allowed on mortgage of materials | ..
ab site to the extent of 80 per cent.
of the value of the same.

K.—As to submission of bills.

59 | To be submitted monthly by contractor.| ..
80 | To be submitted within seven days after| ..
meagurerents are made.
61 | To be at schedule rates ... R R
62 | Bills to be in duplicate ... PN iy 10

63 | To be in form sapplied by the Exesutive | ...

Engineer.

L.—As to payments on account.

64 | To be made (subject to deduction for| ...

security) within ten days of presen-
tation of bill.

65 | To be made as soon as bills have been| ...

checked and corrected by the Execu-
tive Engineer,

66 | From time to time
67 | Once & month at least ...

68 | Advances to be recovered when paﬁné:
69 | Bxtra work mot ordered or specified | ...

not to be paid for.

70 | Value of work done in excess of stipu-| ...

lated amount between any two pay-
ments not to be paid for.:

70a) Work not. in strict accordance with| ...

specification, or inferior stores, to be

aid for, if accepted, at Esecutive
ngineer’s valuation.

M.—4s to final adjustment of account.

71 | To be preceded by [thorough] re-

measarement,

79 | Phe Executive Engineer and contractor, | ...

or their representatives are to be pre-

sent at measurement. 3
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The guarantee fund to be retained until
~ certificate of completion is ;ive:nby
~ the Executive Engineer.

| To be available for the purposes of.

Remedying bad work (or supplies ?) ...
| Recovering over-payments 3 )
: .j.’ﬁng good any loss in the event of
_ cancelment of the contract.
Recovering any sums chargeable to con-

L |As a peu;alby for giving or offering a
| Dbribe or reward to a servant of %:he
| Department.
‘L P.—A4s to sub-letting contract,
‘)A Conq‘otor not to sub-let without per.
| mission in writing from the Executive
Engineer..
Q.—As to joint contractors and
1. partaerships.
Attorney to be appointed to receive pay-
| ments and grant receipts. -
‘Power to be lodged with the Executive
Pl o goe. |
7 | One month’s notice of withdrawal or
tunafer of power to be given.

.re

onv

16
16
16

16
16
16
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16
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Analveis of conditions provided in ‘contract forms in use by the Public Works Departnient, Madras—cont.
g § T & £s | 3
% ; b o Schedule contract.| &S g
; R Z g | '8s | §
AT AR LI 8 LIl
Fiem ‘ AR = %] g :3, 2 T B4
sumber.|  Olassification and particulars of conditions. § 4 é s 54 E 5 | Work. 11 Storse. | = 3 E
12 b 1o | 10 | 1w | 174 %*17—4‘_ ]"’r.:)-— e
4 Article or clause in which the condition is expreased‘ or implied.
- | , ‘i w-b"i"-- g
R.—As to setilement of disputes. ‘ | :
: |
Matter in dispute. Authority to settle. * | !
i
: i « |
As to quality of | | Chief Engineer ...| ... i g 19 19 . | 19
- woﬂg . . t Executive Eugineer. | |, 1 1 AL o N6SI ...
89 | As to quantities Chief Engineer .| ... & 19 191 o E 19
or measure-< | Suptg. Eogineer ...} ., s o5 2T
ment. Fixecutive Engineer. | ., R 0.4 0. 48 SEUR o | e
90 | As to rate of Suptg. Engineer ... ; s 2! 17 i %
progress. Executive Kngineer. | | 1 1 I & I |
91 | As to descﬁp-} : i : ‘
tion of labor [ | Suptg. Engineer ...| .., 5 b 2. iy B 20} ...
and agency | | Executive Engineer. | ., s X 20 20 | 20
employed. : ¢ ! b
92 | As to the inter-| Executive Engineer. | ... o 20 20 | 20
prefation of ’
the contract. j : § . 5
e e RTINS S B
tion of plans, I l
drawings, sec- ) ’ :
tions and specifi- | ~
cations.
94 | As 1o any
matter nob S A 4 e o soe see ses see enn
i uptg. Engineer ... y i
zg‘::ls” ;p;): Executive Engineer. | *** - 89 » i ,
vided for.
| 8.—A4s to modification of the contract. !
95 | No alteration to be made in the terms of | ... e (12EX :
the contract except by supslementa g
agreement duly stamped and executed. i
As to cancelling and annulling the ;
& condract. ¢
T.—By the Ezecutive Engineer. .4
96‘ FOI' delay } “re e see ves soe sen e P 14 14 g 14
97 | For failure to replace bad materials or| ... N 4
| workmanship after notice. T :
98 | For failure to replace bad materials or| ... wie s
| workmanship without notice. , 18 16 J
99 | On withdrawal or transfer of power of | s. | sos | oo | i6 :
attorney granted. 8 i
100 | For non-completion of the work or any| ... o o b
| part thereof by the stipulated date. 18 13 13 :
101 | For breach of conditions generally ...| ... oee VII :
102 | At any time (and spparently without| ... g| VII| VviI| .. na
assigning any reason). : ;‘
3 U.—By the Contractor. K
103 | May be annulled at any time ... .. g ove e ose ;
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in line 3 of condition 1; amiv e oth
; at end of the first line of condition 2
‘two agreements a fourth condition is ad
is to take all materials already purchased f
”» without any mention of wiat the ma
sent list, dated el ” without as
m, or, if so, what rates, e
[n two agreements a fourth condition is added
ductions from bills or from rates of payment:
10 per cent. ““ as the case may be” (whatever that
nbordinate has been ingpected by the Executive En,
 other case (b), whether temporarily or absolute .
plete work : the meaning of this is not very clear, 1
_some finishing operation, e.g., sectioning earth:
erty to pay short for work not so finished.
n one agreement a note, which in substance is
ﬁvgéatpthep%ymentl(bysetoﬂ')fortheﬂni na
ngineer, and partly a specificati ity and =
ed in the schedule. B d
8 In the cases reforred to in paragraphs 5, 6, and 7 above,
..nhh‘se the qrigiual documents execulls)ed by t'}m oons:actm
hich might easily have heen made after the execution of the

=
~9,

ls or signature of the contractor. In the case referred to
1 2 &mﬁ handwriting from that of th schedule, and
mt ink at a different time. : g Qf n
Tn three agreements conditions or instructions, ma ot
elow the contractor’s signature. In one case the ?:srt?r:romm
equence of carrying on work. i
~ 10. In none of the agreements slready referred to i R LR
ing 3): the contractor to do any definite amount of wggz;mmm_ vectiad £}
nite time, as the form does not provide for anything of th,"wrz g i
greements such an undertaking is introduced, or is impli Ah"' b a
- modification of the form-—the form not being inwnd:d for v 'm s
quantity of work. tfor an agreement to do a
‘In one case this is done by altering th: : 5 5 B !
itities and amounts. I g P wchedals 6o w40 ML % nob only rates

" 12. In two cases (of the same division) of a, t ing to earthwork, Rovks
insertion of a fourth olause to tho offect that w1t the setoming b properly done e
) ‘."“5 in one case o] the amount held for the purpose ”’ whigngtw ount v mb’ !
| or p?o_md?d_fot), and in the other case * the amount on acconng 'ofv 10 per cent. k”” hich
a very intelligible expression), will be forfeited. W “"’Md‘
n four agreements a fourth clause is added simply to : ‘Wk‘ #egfls S
by , certain date, without any mention or t;lxggyeis\‘,it)tx}1l (:)fe ﬁ::; mﬂ it 1;'1:;1;:

14. In ten agreements, chiefly from one division, it is o HaE
tion to the effe that if the contractor does not oomplezgzm :grﬁh:rn&mm of "’tﬂﬂ‘hﬁr

nt or value, either (@) by a s ified date, or (b) within a specified ti o work of a 0"‘2‘3 }
such as the fixing ot.the te of the work, then he is to forfeit mfmm B BP0 “i ]
b in most cases thero is no sgreement whatever about giving any de os'tr (1) his ‘de .
ntage on the wta! of the'esnmate. or (3) so many rupees a day lmtn'%)eo1 )'10r' A ol
acified sum, or %&w deposit (not provided for hawever) plus the pere enta;lep etion, or (4) a

{also not specifically provided for). deduction from

" 15. Tn two of these agreemen ts the m‘h,,.‘fEt;amhn Engineer ” in the body of the
agroeinent and in conditions 1 and 3 have been improperly altered to Sub-divisional officer.
16. The additional conditions referred toin paragraphs 12, 13 and 14 arein all cases
inserted in such a way that it would be im ible to say positively whether they were inserted
before or after execution, and inno case— -am speaking of original documents, not of copies—
is the added condition separa ;y _“@9“9‘1 bl the gqpi_;mtqrs i_nitials or signatures.
16a. Very few of the agreements are properly stamped. Court-feo stamps are generally
od; and as regards the ue of the mmp,_éﬁ@‘ in one case, no difference is made when a

specific sum is p edged as security instead of a deduetion from payments.

Form No. M. 170— Petty contracts not exceeding Rs. 2,000.

17. Fourteen contracts in this form have been received and examined. In connection with
these the first point to be noticed is the way in which the geveral'blanks’and the schedules are '
filled in. : VARG MR e e :

18. The first blank is that at the very beginning of the agreement for the name of the
contractor : in two cases this m‘!‘fs”not filled in at all. -

19. The blank in the third line, which is evidently intended for entry of the name of the
work, or other articulars localizing the work to be done, was in two cases (different divisions)
filled in with a Xabe ¢« 90th March 1885 ”” and “ 30th June 1887.”

20. In the schedule in one case the rates, the essence of the contract, are not entered at alb
but ondy the probable quantities with the remark &ga,inst them ‘“ as per estimate,” the estimate,
however, not heing attached or in any way identified. In another case, the work being the
widening of a trace into a bridlepath, the description of work to be done, is not given at all : the
intention of course is that the contractor should do all work necessary for the widening, but this
should be specified. In scarcely any case is any attempt made (either by taking the contractor’s
initials immediatgly below the last entry, or by ruling down from corner to corner below the last

entry) to obviate the possibility of an allegation that any entry has been made afier execution.

921. The blank in the condition 1V, intended to be filled in with a stated percentage, 18 in
most cases so filled in, bab too often in figures instead of in words; in a few cases it 1s filled §
in with  a deposit of Re. and per cent.; ”’ in geveral cases it is left blank, whether i
deliberately or throngh carelessness, it is impossible to say.

92. The first blank in condition VI, the nse of which is by no means apparent, is some-
times filled in with the contractor’s name, snd in one case with the words “or his agent ;”’ the
last, which makes the agreement provide for fining the agent, is certainly objectionable.

93. The second blank in the same condition is generally filled in, as intended, with a specified
gnim in rapees, varying from Rs. 10 to Rs. 200, or from aboust 1 per cent. to about 20 per cent.
of the amount of the contract. In one case evidently through carelessness the word  rupees ”
is entered without any number ; and in several cases, either deliberately or through careless-
ness, the blank is not filled in at all.

94. In several cases the contract is not signed by the contractor at all, but only initialled ;
one of these cases being, moreover, one in which the contractor’s name is not even entered in
the opening of the agreement, so that there really is_absolately nothing to show who is the
confractor. Syl

95. Tn soveral cases the execution of the contract has not been witnessed at all, and in one
case the only witness is the Executive Engineer himself.

- 26. In four cases an additional condition is added providing for completion by a certain
date, but without any penalty for mon-completion ; and in one case a condition is added that
“no payment shall be made for earthwork until the masonry is completed.” Nomne of the
additions are attested, and any of them might have been made after execution.

. 27. Several of the contracts are not stamped at all ; some are stamped with adhesive court-
fee stamps, and some with one anna bilk stamps.

'98. In ome agreement the following conditions 4 and 5 are added in the vernacular,
namely :— ; ; ] :

“ 4. The above conditions in English having been translated to me in Telugu I bind
myself to the same. : §
« 5. T agree to pay the cost of marking out the line, including bamboos, ropes, coolies,

s &c‘,,' g A ¢ i

‘\
i
i
3
3

;. 29. On one ooixtmct the foﬂovﬁng add:ibiohal.condiﬁons pumbered XII to XV are inserted
below the execution, but separately signed by the contractor, namely :—

" XIL The contractor shall complete the work section by section and shall dig pits of
" such sizos and in such places as shall be pointed out to him by the subordinate in
q‘ ! .. ¥ 9% L 14 : S
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il S

Nl VT . e S



41. In only one case is the first eolumn of the schedule filled up, according to intention, to
show the namber and paragraph of the specification guoted, and it seems doubtful whethor there
were in all cases any particular specifications in view.

42, In one or two cases the form of the schedile is' altered to make it show probabls guan-
tities as well as rates, and in ome or two others to show quantities, mies and amonnfs. In the
majority of cases the form as given is adhered to, and in many of them there is nothing to show
at all definitely what it is that the contractor undertakes to do, the description of the work
undertaken, by reference to plan, specification, &e., being altogether insufficient.

42a. In one case a rate is entered as Rs. per 1,000 enbic feet or Rs. per cabic yard.
The two rates are not, and of course cannot, be absolutely idemvical. In another ease some
items are entered without any rates at all; and in a third case lump sums are entered againss
certain items with a remark that they are ‘only approximate estimates, and that work done will
be paid for according to measurement, though at what rate is not apparent. 5 *~

43. The important blank in article 1, which is presumably intepded for the entry and
identification of all the attached schedales and specifications by which the character and extent
of work to be done are to be 8videnced], is filled in a great variety of ways, thus : —

{a)-“ in the following specification,” meaning in this case, not an attached gpecification
but the schedule in article 5. '
(b) “ in the estimate for (name of work),” such estimate not being identified ;
(#) with the name of the work simply ;
(d) “ therein,” whatever that may mean ; - -
.(e) as “ repairing (name of work) estimate No. ——;”’
(f) “ in the accompanymg tender *’ or *in the tender for (name of work) dated ———.”
{g) “in the sanctioned estimates for (name of work), and in the reports atiached
thereto ;”’ '
(k) i the estimate, plan and specification for (name of work).”

When the estimate is referred 4o the amonnt is sometimes quoted, and in one case the appro
. 9 ) Pl
priation for the year.

44. 1t may be observed that there is an ob¥ious misprint, which somewhat obscures the
intenfion of this blank ; the wor in ** should follow immediately after *“ deseribed >’ instead
intention of this blank ; the word ¢ in ** should foll ediately after *“ d bed ”? inst
of preceding “ as are enmmerated.”” This may perhaps partly account for such entries as ¢, d
and ¢ and show how necessary it is to be minutely careful in drawing up such forms.

45. The blank in article 7 is vaviously filled in thus—

(@) *to complete the work by (specified date)’” or “to do certain work of a certain value

" by- (specified date) or both ;> :

(b) as in (a) and in addition *““to forfeit (specified sum or so much a week or month) in
case of failgre ;”’

(¢) “to begin work on (specified date) and to do work of (specified value) every month,

and to complete work by (specified date) ;

(d) to complete work by (specified date) and to use only Government bricks, tiles and
lime supplied at rates prevailing in the division ;

(¢) ““ nnder the counditions (printed) in page 6.”

46. The blank in article 18 is variously filled in thus : —

(a) ** after expenditure of each month ;*’

(b) * and paid once a month ;*

(¢) * at least once a month ;”

(d) “ that is on the 1st and 15th of each month ;”

(e) “ not less than one month,’” whatever that may mean.

) * and paid on or aboat the (spocified dates at monthly intervals) ;”

(9) “ at least once a month on a day appointed by the Executive Engineer. Measare.
ments to proceed whether coutractor or his agent is present or not, and the con-
tractor to accept bills (sic) based on such measarements;”

(h) ““and payments made to him upon the measurement of the subordinate in charge of
the work ;”

(i) “both'while in progress and after completion ;”’

(1) ““after each section of work is completed ;”” what is a section does not appear, and the
work is apparently not one that conld well be done in sections ;

(k) “and completed by the-—.”

The intention of the blank is not very clear, but probably it is intended for insertion of
words providing for periodical payments. Very few of the entries say anything whatever
sbout payment. Some of the entries can hardly be said to have any meaning at all.
47. The blanks in article 19 are variously filled in as follows : —
(@) “the sanctioned estimates (not identified) and the instruction of the Executive
‘ Engineer or his agent ;”’ :
(8) ““specifications, plans, &c.” (not identified) ;

A
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rdlinate, and in accordance with sane.

ﬁ;’légé&)‘;,’“ ; i
ified dates) and to deposit (Rs.——) ax

cent. from bills n&?pﬁ[j Rs“ < ):‘;‘:
is “ the contractor further

,qondiqipqa;” and after ¢
by (specified date).”

the plans, estimates, specifications, &e., referred to are
Mgl Tlns remark applies equally to the entries ruferred to in
20 is filled up in various ways as follows Sy

leikuéhtive ,I:Ingineer to deduct :
osit Rs. ; :
li]:_ - .M:idf - per i!lent. of the value of work done ;"
posit ——— and forego (sic) t i i

'(sEeiﬁed e go (sic) the same in case of fuilure to complete
ﬁm'ﬂ’- 600 as & mortgage with possession.”
any attempt made to specify the circumsta in whi i
T B ol y mstances in which the deposit or
case the conditions on page 6 of the form are scored ont, and the iti
) P . - 9 1
: "*‘ im'm No. 171 (w:mh artlc_le:s 1, 8,9 to 12, and 14 to 18e elix(;;)i!rl;:tg((l);‘i::
: , with a manuscript condition &t the end to the effect that the contractor
mboos, pegs and strings for marking out and to be paid therefore at stated

per cent. of payments ;

m case the following additional articles are inserted :—

the contractor further agrees not to claim anything extra f i '
 rates in the estimate allow for seaffolding” gkl st b i
contractor further agrees to have no further allowance of time on account of

weather, &c.”

The blank in article IV and VI of the condition on page 6 are generally filled in
7 | “intention, .., the first, with a stated percentage, and the second, with a definite
in one case the words* till completion *” and inanother the words ¢ in case no securit
,”' are added after the percentage in the first blank ; and in another case t;h);
is filled up to make the text run “may fine the contractor to the extent he thinks
y.”? The first two entries might easily lead to misunderstanding, and the last is

ble as ot being definite, and therefore leaving room for openi;g the question of

whst is not reasonable.

$

Form No. M. 176—Lump sum contract.

iny five specimen contracts have been received in this form ;
: ‘ and one of th

sdule contract, the wording of the body of the agreemen;, hating hoan af;:ﬂ:;

. The other four are bona fide lump sum contracts, and there is nothing particul

to the manner of filling in the form. & s gy d

Form No. M. 171—Conditions to be attached to a petty contract.

meven specimen sets of conditions in this form have been examined X

tin  valne.of work to be done between any two payments) iSl]]SZo;-e ({ILE;V? ?:;sgi article

i 3: _f“";} 1 t°1 7X2IH “ge_:’comdt‘l)lﬂfa Iill‘Ob}!::ly because the conditions are ’aﬁtacheil ct:sz
contract in form and it was thought that the condition " iy
sufficient substitute. : onditions on the back of that form
5. The following additional articles have b i ¢

litions, namely :_g : e been inserted in one or other of the sets of

 ~(¢) ¢ Final payments will be made after the roof has heen tes ¥y

: ®) Two-ﬁfths of the earthwork must be executed by spchﬁggddgzeg’?f’ rain.”

(e) “The contractor shall show monthly progress of not less than 400 .mpees P

. In no case can it be said that the contract or agreement to whi )
sed to be attached is in any way i.dentiﬁed, and of the three c;;e;c]?:&:’hic%ndltwns are
been attached (and sent together with the condition) in two cases the csn d‘;’t‘c’i';z';rﬁeirt:

2

¥

nos‘”l"°w to ‘*‘“i“ the agreement, and in the third case, though referred to, they are not
identified in sny way. : e :

Form No. M. 167—Agreement of deposit to seeure due ésrjor-mam of a contract.
 B7. Six agreements of deposit in form 167 have been received from the Consulting Archi-
tect’s office, five of them d 1883 and the other 1888. Apparently this is the only division

in which such agreements have ever been taken, and as the deposits were in each case in cash,

whereas the form is intended for a deposit of Government. promissory notesy the form has in
each case been modified more or less suitably. Unless, perhaps, by accidentfas regards value,

none of .the agreements are properly stamped, either as regards value or kind of stamp: they
are all stamped with eight anna court-fee stamps.

Form No. M. 172— Petty contract under Rs. 500.

8. Thirteen petty contracts in form 172 have been received and examined. In three cases
In five cases conditions are added to the effect

the form has not been modified or added to.
k by a certain date or forfeit a specified sum or

that the contractor isto complete the wor
specified percentages of the estimate ; and in two cases conditions are added that the contractor
will further be fined for bad work or slow progress.

59. Tn two cases the contract is for supply of materials
the form is perhaps not very suitable.

60. Only in two cases is any provision made for any: kind of security by deposit or
deduction.

(stone or concrete blocks) for which

e e

ANNEXURE C.

Abstract of material points noticed in spectanen agreements examined, with remarks thereon.
the references under * Points noticed ** are to paragraphs

[ B.—Throughout this annexure, unless otherwise stated,
&o., in Annexure B, and under * Remarks’’ to the paragraphs, &c., of the principal note].

Pamves Taar Exscomve ENGINEERS WANT TO PROVIDR FOR.
Concerning security and appropriation thereof.

Remarks. Points noticed.

1. Might be provided for ininstructions (see 1. To provide for the stipulated deposit
pmgragnh 147), but not necessary to mention being taken at the time of executing the agree-
it specifically in the agreement. ment (29 XV).

9. Should be provided for in all forms, but 2. To provide specific penalties (in various
the permissible variations in the shape of the shapes) for non-completion of work by speci-
penalty should be as few as possible (see para- fied date (14, 45-b, 47-b).

graph 86).

Concerning frequency of measurements and payments.

8,4and 5. It geems desirable that the terms 3. To provide for more frequent than
of the conditions as to this matber should be monthly payments (e-g-, weekly or fortnightly)
as general as possible; and it scems especially (37).
andesirable to provide for payments on specific 4, To limit the fre o . of thi
. . . quenby of monin:iy
g&"%ﬂl which may ‘lftggm prove imprace easurements and payments (40)
cable (seo paragraph 89). 5. To provide for payments on specified
: dates (46 f). 3
6. It scarcely seems practicable to provide 6. To provide for payments on completion
for this in forms of agreement for general use, of sections of works only.
but the object in view can probably be equally
well secured by %;:1 ral conditions empowering
the Executive ineer to defer payments
(otherwise claimab ) gending completion of
connected items of work (see paragraph 89).
Concerning conduct and methods of measurements.
7. This can best be met by & general condi- 7. To provide for a particular method of
tion in some such terms as article 10 of form measarement (29 XIV).
M 175 (see paragraph 89-4).
8. This seems hardly necessary

iving notice of measure-
d that if he is absent
nts shall nevertheless

except in 8. To provide for g

connection with final measurements, for which ments to combractor, an
o condition in terms of article 17 of form M efter notice, measureme
174 would probably be suitable (see paragraph be binding (46 ¢)-

894 and items 71 to 74 of avalysis)- . '

)i




Remarks.

9. Thumaybedemble, unless covered -
by some general
subordinates. I do not think there is any

provision for it in an forms
STk 80:4), y existing (see para-

10 It would hardl convenient to s
details of this sert otimtbanm schesz?ez

elther schedules of work and things to be done
Ena rovided, or schedules of excepted items,
bly the latter, I do not think that any
clauses in any _existing form ecan be said to
cover the provision that the contractor shall
lay out work and besr the cost (see items 12
to 28 of the analysis). Perhaps this should be
provided for (see paragraph 82).

11 and 12, See paragraph 31 (also h
24 below), ph 31 (also paragrap

18 to 16. All these provisions may be desir-
able, but they can all, I think, be Zovered by

‘ 3!81:3 ;d.her wide clause (see paragraphs 89 and
A

toogency of nates an

9. To

.

Oonaemmgtemquaymtandutof iy 2 Raie ‘

10. To vide that the L R
i oaso. mny bo shall 5..,"" shall, or
3 such as cost of e M am l

of scaﬁoldmg (2& 51)

11. To provide for contractor ta and
paying, or allowing for (by set o kngm
materials, e.g., materials at site o
already begnn . :

12. To provide for payment of mMe

supplied by the Executive Engineer (7) (45 d).

13. To provide for a redaced rate of payment
on d::lcact?nt in dre of measurements by Sub-
or S, pen % mspoct:on or check mea-

surement by the
divisional officer (6 a).

14. To provide for similar rodnced rates
pending some finishing operation (6 &),

15. To provide for suspension of payment

for certain items pending completion of others,

“ wzgzl)ngurtbwork nnhlmuonryuoun.

.:f— ;

16. To provide for postponoment of final
tested by rain (56 a).

gz;nent é.., until the roof of a building has
Goneemnypmgraacndmofworh Bopaih

7. Toprouda forspocl.ﬁednteofpamd;.
- (weekly, monthly or otherwise
 either b{&mm; or valne of wor

ml of work (86 a

o ‘

a work

EngmwerSnb— |

ok iBmirh.
ht bo no harm perhaps in
words in a condition such as
it would then be necessary
ﬁnt the dimensions are
&oounent quoted ; and on the
pu-hnpa be safer to omit any

{er:T;,

g
‘iobo.w

‘h such a case it vould, no donbt be
r to indicate the nature of the contract
1 ; and it would rally be neces-
sary to pmnda for taking over certain
materials (see paragraph 31 of note and para-
graph 11 of this annexare).

- 24. Tt wonld probably be convenient to have
8 clause providing that the materials specified
in a certain schedule shall be supplied by the
‘Executive Engineer or obtmnu:r from some
other source specified in the schednle (see

v-r-s*aph 31).

25. This uprobs'bly not absolutely neces-
but there would be no harm in making it
p‘;’bcﬂ clear that ﬂlehegon(trwtoofr’s lhnbxh;y
only be extinguis as right)
' ’ ,"Bzgfhepaﬁofthelhecnnv% ngi!
,mcmt or by their failare to do
some ' stipulated act (see para-
gnph 87-A). ‘

_beassumed that a man will not sign an

would, however, probably be well to provide
ummkr translations of the conditions of the
aawnl forms of agreements eventually adopted.

it” Thobrmuhoulglb;mdriwnastomake
guﬂuﬂy impossible for such an omission

b overlooked (see paragraph 17).

Mwbewmdod. It may eesily

limitation of the contractor’s

(-eet;’:tsnph 16).

Obvm:ly contractor’s agent canno

hﬁmd »

ﬂ) ‘This should not be allowed as

¢ a0 e

~allows nobody under the
m to execute a ooatnot.

description of the contractor’s’

'l'hu hardly seems necessary. It must,
.greemm that he does not understand. It

% Points noticed.
~ 22. To give ter precision to the condi-
tions as to q and description of materials

contracted for by addition of the words
““and of the dimensions motéd in the tender,

(specification or what not) > (4 a).
.‘v

23. To provide for the case of a contract to
complete a work begun by other agency.

24. To provide that the contractor ‘shall
obtain specified materials from a specified
source (39, 45 d).

Comcerning extent of Contractor’s risks.

25. To provide that the contractor takes
rigk of bad weather, &ec., (51).

i 1

Oouoomg the understanding of the contract.

26. To provide evidence that the conditions
of the contract have been read by, or trans-
lated to, and understood by the contractor
(28).

ESSENTIALS NOT ATTENDED TO AND THINGS WRONGLY DONE.
Coneerning the parties to the contract.

27. Name of contractor omitted in the open-
ing of the agreement (24).

28. Introduction of the Executive Engineer
personally by name into the agreement (47 f.)

29. Provision for fining the contractor’s
agent as if he were a party to the contract.

30. Substitution of the Sub-divisional officer
for the Executive Engineer as the representa-
tive of the Secretary of State.

ﬁln!uu KOT ATTENDED TO AND THINGS (PROPER IN THEMSELVES) WRONGLY DONE.

Mlugdaﬁadmofmrkto be done.

. 81. Omission of the name of the work tfo
which the contract relates (19). ‘

32. Estimates, schedules and specifications
referred to, not properly identified (20).

33. The intention that contractor shall do
the whole of a certain work (subject to stated
exoephons) not clearly indicated (20).

16




 graphs 32 ot og)

)

Mb@

essential in such a contract (see 84 Plgoen&dﬁlinry o

3 ’v : ) : A : B S B r materials . A Pyt
5 indi ' . Definiti uantity and description o
Q-Mhmwwm wo?-i B: aosoiqn“htymn e g o
). (32, 42). it ;‘fw-t}%
This i ffectually provided for in ~ 86. Insufficient identification of s fication
ﬁus%orn ofmnleeinlrti{woffotm 175. oorm:;on%mgtomhmmofwrknm
' : &b,

- It would be well to .doptthjgphn (see para- (42, and d, 48)-‘ 3 s I fdl
- graph 38).

5
: v 2.4
158 RIS
i clk‘\"',i(

e Concerning the consideration. Ly
E T i Shviously, stomutial hab Sht smbee. 37, Commiract vaton onftend fomt Mibaiubei

 smbiguity should e

(42-4), or Inmp sum estimute for item intende

to bo paid for by mensuroment (42-4):

1 Tk

T on of scour not. sufficiently defi-
TRl 2 i o R A

pecified ‘ rates (20), or indefinitely quoted as estimate
. W S rates sribl);out identification of estimate (34),0r
alternative rates given for a singlé item, egs,
at per 1,000 cubic feet and at per cubic

X T

Points noticed,

~ 48. Such mattersshould be dealt with in the  48. Instructions (detailed) as to the manmer
specification. Rl - of carrying on work inserted in the hody of
: R » the agreoment (9).  (See also items 41 and 42

Bk i v Uuauthorised and injudicious alerations,
49, 50, 51 and 52. Such alterations are very 49. Piece-work agreements altered to suig
o mokik . There is always a possibility ocontracts to do & definite quautity of work
they may introduce some serious dgﬁect into (10, 11, 12).
the agreement (see paragraph 10). 50. Alteration of lump sum confract form
/ § to suit schedule contract (53), and of form of
agreement of deposit in respect of Government
. pg;)missory note to suit a case of cash deposit
. (57). )
_ 3 61. Scoring out of certain conditions, with
or without, the substitution of others (54, 38).
52. Introduction of vague and irrelevant
matier such as amount of estimate, or words
' as to inclusion or exclusion of contingencies
¥ (34) or “till completion” and “in case no
security is deposited ” (see paragraph 35).

"Mistakes and carelossness as to filling in blanks.

53 and 54. Mistakes of this sort shoald be 53. Date inserted in place where the name
guarded against by so wording the agreements of work should have been inserted (19).
that the object of each blank space shall be ' 54. Various incorrect ways of iilling in
unmistakable, or failing this, by notes at foot blanks (43, 45, 46, 47).
or in the margin, or by sample agreements
with the alternative modes of filling in clearly
shown (see paragraph 132).

55. Blanks left for numbers should be filled  55. Blanks carelessly filled in, or not filled
in words as well as in figures. in at all (21, 23). Figuares instead of or with-

out words.

Mistakes as to stamps.

56. Unless these instruments can be ex- 96. Various (16-a, 27, 57).
empted from stamp duty, instructions on the
subject of stamps are very necessary,

Use of unsuitable forms,

57, 58 and 59. Suitable forms should be 57. Form 172 for contract for materials
rovided for all ordinary cases, and there will only (59).
Eeno necessity for adapting unsuitable forms 58 Lump sum contract for schedule con-
by making questionable alterations (see para- tract (53).
graph 10). 59. Government promissory note deposit
' ; form for cash deposit (57),




M g ; L: o 4
to 39A.—Detailed definition and indica-

P

lﬂ.to ﬂ.-*Mnition of Obligation—General

53 to

"
sito

tion—Single works—eont. T
Tdentification of connected docu- :

ments.
Method of identification proposed.
Detaled references to specifica-
Resulting opening of agreement
~ for single work.
89A. Documents to be scheduled.

37.
38,

39,

Contracts for works—

40. Apparently two cases.

41. Two cases not really distinguish-
able.

Is money limit necessary.

Points to be considered, duration
and completion. :

Provision as to duration of con-
tract. 3

Provision as to time of completion.

Terms* considered suitable for
agreement. ; L

Failure to prepare form of agree- :
ment explained.

42.
43.

44.

45.
46.

47.

48 & 49. —Definition of Obligation—Supply

of Definite Quantities of Mate-
rials—

48. Two cases stated and contract or
scheduied documents indicated.
- 49. Terms of agreement.

50to 52—Definition of Obligation— General

Contract for Materials—

50, Terms of agreement.

51. Contract documents for supply- : ,
ing contracts not specified i g
Code.

52. Bignificant variations due fto ,
subject-matter of coutract.

53 D.—Consideration—
Considerstion may take three
forms. ; : v
l Condition how to be stated. ! :
53A. Nature of liability under a lump
i sum contract.
53B. Significant variations.
530. Doubt as to necessity for com-
bined lump sum and schedule
contracts.
53D. Payment for extra work.
54. Points to be considered.
55. Permissible forms of security.
56. Code mnot clear as to
security of contractor.
Personal security of sureties. Foatsy
deposit  not 1

en.

53,

v
. b8.
- 69.



 Paras. , Poras. : el B e e Y | Paras , :
- 54to 61.—Provision of Security—emt. | 83to 89A.—Paymfs on account and . 108 to 115.—Cancelment and suspension of | 131 to 133, —Points in connection with which
d 60. Combinations of permissible vari- PR : » o .. Contract—cont. instruction seems desirable . .cont.
ifigi 158 5 '89. Ineouvenient stipulation to be ’ Ll 4 114. Cancelment on account of contrac- 133. Beparate dealings with individuals
61. Restriction of permissible forms avoided. v Ry ' : ; " e didiitios ‘withiont actual oo m"‘lmag joms iy,
il and variations expedient. 89A. Methods and procedure for , ? . breach. .
i measurements. ] ‘ 115. Lapse of contract by death of | 134 to 144.—Stamps— ‘
e g Poinh:fobe idoted ' hJ b :‘ ‘ L e gl o v o ’
: consi . | A . s Y . 135. rance 88 to value of sta
63. Comparative value of different |. : of Form 174 at varis : - 116.—Execution and witnessing— gr:;uimd, o
Afomntof u;icnrity. diai % A R ' : 116. Nl . 136. Stafm uty affected by manner
64. Amount and manner o ng i Per SR i e e, & VU] ¢ ; P s T ; of filling up forms of agreement.
security ; present practico not AN ol ne 117 to 130A.—Considerations  affecting the 187, Bffoct ofgp i g pmz;ibe; i;
sati ry. - . B ‘ number of forms required— Code 1825.
65. Security required for two pur- . ARG PP 5 : . 117. Inconvenient number of forms 138. Classification of eontract
poses. : .y a8 of security ( ‘ : - possibly necéssary. ments, and connected forms, for
€6. »diency of affirming respon- ; ces) to be it ] 118. Possible reduction by scheduling stamp-duty. :
ility for proper security. - Advances not necessa , security. ' © 139, Doubtful points.
67. Minimum security deposit sug- readily sa . Iy S T : ? 119. Possible reduction by separation 140, Duty on instruments coming
: gested. R Plod) SRR L of agreement in respect of under several descriptions.
54 NN 68. Latitude as to amount of security. security. ot i41. Exemptig: of instruments from
et 8PF Ry, ; : 120. Propriety, of separation stamp-duty recommended. :
= "h . lnhn_hon and Disposal of Se- prgvedby existing forms. 142. Other gvays{)f avoiding the stamp
P R i 3 121. Inconsiderate adoption of Govern- difficulty.
69. Security to be retained till ecom- S . g . 2 ment of India forms. 143. Exemption in case of powers-of -
i pletion is certified. Ry 4 ; ; . 122. Rxﬁienoy of adopting the India attorney and instruments for
i 1 of deposit and interest. I8, £ a - plan suggested. securing advances.
L “DT.:m&mg of interest suggest- 8 Pt Atk ' 123. Certain forms of permissible 144. Doubt as to liability for stamp-
“ed. : T ‘ s security not adopted in practice, . duty in certain cases.
72. Effect of proposed change only op ¥l 4 i | and some objectionable. -
____nominal as regards contractor. o e 124. Objections to guaranteed railway | 145 & 145A.— Execution and Attestation—
73. Effect on deposit account consi- : R R Vg , . stock. 3 145. Execution and attestation of
, dered. | : 125. Objections to personal security agreements,
T4, Bubstitution of notes of other j -and mortgages of landed pro- 145A. Caution required as regards.
loans. ! perty. 2 corrections and alterations.
oo k2 & ; f 126. Form of security recommended for
79.—Appropriation of Security — v retention, and resulting number 146.—Registration—
- 75. Essential requirements dependent | of forms. 146. Registration.
on the law of the matter. i § 127. Expediency of adopting the
ia for 'bhioﬁ stated. w* g g iak ok _contract b govemment'd ::d Tndia plan| 147 to 148A.—Security —
3. Ror . Wwhioh . securily. - perf 0 on L Y rther considered. 7. Time of depositi i
appropriable. . Serra e DR A taky: e N 128. Resultingsimplificationexplained. g Tsecurir; 5P ol
: o Lispr ; ctors to 1 129. Results of the two systems com- - 148. Recital of security. »
pa.t.ed. g i 148A. Separate security required in
130. Detail of forms required—condi- resli:le:t of each c?ntr:z:.
tions; tenders; bﬁm’uzy agree-
=. ment ; total number. 149 to 152.—Tender of payment—
' , 130, m’l de:i:tfwn !of Aforms of 149. Legal tender of admitted ‘dues.
o i 150. Strietly legal tender to be made
131 to 133—Points in connection with which o e Vg b v s
instruction seems desirable— 151. Provision for payment by cheque.
¢ 131. Use of forms. 152. Not liable when Government has.
132. Adherence to forms and models. a Lien.
-
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GOVERNMENT OF MADRAS.
: e j

PUBLIC WORKS DEPARTMENT,. |

General,
Account.

ﬁnn—-—the following paper :—
" 6.0., dated 14th January 1884, Mis. No. 75, Judicial.

Read—+he following Proceedings of t}ﬁ? Bgaac}z of Revenue, dated 7th December 1883,
0. 3707 :—

: Bead—-—the following paper :—
IN THE HIGH COURT OF JUDICATURE AT MADRAS. : o
Tuesday, the 9th day of October 1883. -
] PRESENT i — : ; ’
The Honorable Sir Charles A. Turner, K., c.L.E., Chief Justice. |
The Honorable Mr. Justice Kernan.
The Honorable Mr. Justice Kindersley.

The Honorable Mr. Justice Muttusami Aiyar, c.L.E.
The Honorable Mr. Justice Hutchins.

R

Referred Case No. 4 of 1883.

Case referred, under section 46 of Act I of 1879, for decision as to the nature of
stamping certain contract agreements, by the Board of Revenue, Madras.

Judgment.

. 'We do not understand that, as is contemplated by the Government, a percentage
is actually set apart for the contractor and retained.
" We understand the terms of the contract, on which the question arises, to amount

to this, that the contractor waives the prompt payment of a percentage of the sum to :

acerue due to him, and agrees that the Government may set off against it what sums 7
© it may be entitled to recover from him by reason of breach of contract. It is not, as

has been suggested, a mortgage of the percentage of which present payment is postponed ;

for the proj remains in the Government till the sum necessary to pay the

amount retained is paid to the contractor, or at least severed from bulk and assigned

for such payment. The contract is an agreement and chargeable with stamp duty as
~ an agreement. Sl

#0 e S

Rosolution—dated 7th December 1883, No. 3707.
~ The decision of the High Court will be subniitted to Government with reference
to G.0., Revenuo Department, No, 984, dated 15th September 1882, and G.0., Judi-

oial Department, No. 1702, dated 27th June 1885.
e (A true Copy and Extract.)

Signed) G. MACKENZIE,
: ¢ i Acting Sub-Secretary.

e
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: : ENCLOSURE. _ A‘f..'_.\
" Proceedings of the Board of Revenue, dated 15th Beﬁa::;?;lss&*m ¥ s
‘Reap—the following G-0., dated 14th August 1883, Mis. No. 2148, Judicial:—

g following Proceedings Board of Revenue, dated 31st July 1@'% ?‘_
o g No. 1702, Judicial -~ = | !
dated 19th June 1883, No. 1148-C, on

- Read—the following G.0., dated 27th June 1883, Mis.
. M—Endoment of the Public Works Deparm%ai:téirda’ 136h June 1885; Not 5161

letter from the Superintending Enginw’denoe for opinion as to ﬁ“ﬂmw

‘4 forwudigg copies of certain correspon
! affixed to e contract agreements. ' e oee

- : Judieial. 33 o
‘Order—dated 27th June 1883, Mis. No. 1702, LN
& iiie the difference of opinion between the Gomet:M
e s, e S s ot t i
gk onini to the Hfgh Court for decision. g
;g 1 (True Extract)

lated 31st July 1883, No. 2195. ;
point out that their view as o
the Revenue D

4

x

Lo

3 & A A A A A A A g
171 Javvary 1884, No. 140 W., Pustic Womxs. 3

% N A A A A A A anis

work to be executed by contractors, drawn up in the form of which a specimen is enclosed, should
be stamped as mortgages with possession under article 44 (a) of Schedule I of the Stamp Act,
‘or as agreements not otherwise provided for under article 5 (¢) of the same schedule,

' 2. The Government Solicitor, whom the Government consulted, was of opinion that the
documents should be stamped as mortgages with possession, because the provision in the  Condi.
tions >’ attached to the contract to the effect that the engineer may withhold payment for 5
certain percentage of the value of work exccuted to cover compensation for defaulf on the part
of the contractor, and as'security for the groper performance of the contract, amounted to the
creation of a guarantee fund, and a deed o mortgage is defined in the Stamp Act to include
every instrument whereby, for the ose of securing the performance of an engagement, one
person transfers or creates to or in favor of another a right over specified property.

8. The Board, however, consider that the provision to withhold Payment for a portion of
the work to be done in future, and which may not after all be executed, cannot be regarded as
creating a right over “specified property” within the meaning of the definition of mortgage

iven in section 3, clause 13 of the Stamp Aect, as “ the specified property ”” must be property

aving actual existence at the time the contract is made and cannot refer to a mere right to
demand payment for work done; and they are of opinion that the document falls under article
5 (e) of Schedule I of the Stamp Act.

(A true Copy and Exiract.)
; (Signed) J. A. DAVIES,

Acting Secretary,

Order—dated 14th January 1884, Mis. No. 75, Judicial.

Communicated to the Public Works Department in continuvation of G.0., 27th
June 1883, No. 1702.
: (True Extract.)

(Signed) M. HAMMICEK,
Ag. Assistant Secretary.,

OrpER—dated 17th January 1884, No. 140 W., Pablic Works.

Communicated to the officers of the Public Works Department for information
and guidance,

(True Extract.)

(Signed)  J. SHAW-STEW A RT, Colonel, R.E.,
: Secretary to Govt., P.W.D.

To Superintending Engineers.
To the Consulting Arnel;‘;tzot to Government.
»  General Superintendent, Public Works Workshops.
»  Superintendent, Madras Harbour Works.
»  Examiner, Public Works Accounts.
»  Chief Engineer for Iirigation.

Consulting Engineer for Railways.
~» ~ Examiner, Rnf way Aecounts.

Exd. E. Ferhandea

.»': - a.._.ﬁ_';’;i‘-.
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| lt’;e Contra ctor and the said Executive Engineer acting in the premises as aforesaiq have set their respective
s hands and seels the day and year first above written.
AGREEMENT OF DEPOSIT.

Bigned sealed and delivered by the said
i the presence of

g &

Sﬁldts of. 3gffmnt made and entered into this day

one thousand eight bundred and

A
; Witnesses.
(hereinafter ﬁlmghmt these
"dﬂled the Contractor) of the ome part and the Secretary of State for India in Couneil of
- part Whereas the Contractor has lately contracted with the E*mtxve Engineer

(acting in the premises by order of the
_ mﬂommil of Fort Saint George on behalf of the said Secretmy of Shtp in Gvunu!f for the

.

Signed sealed and delivered by the above-named Erecutive
by order of the Governor in Counctl of
Jor India in Counesl in the presence of

Engineer of __
Fort Samt George on behalf o/

the Seeretary of State

B AR s s e DOV SR

e hereunto annexed and under such contract is from tims to ﬁnq*‘tb‘*m the said
ﬂhgimet divers sums of money as and by way of advanees to m

g "VZ'l nesses,

~has previously to the execution of these pmh_,

foﬂomng Government Promissory Notes as eeen% @}' duly ¢
nat u_toay Nos.

é




Agreement for Deposit of Government

Promissory Notes by Third Party,

AT
A




p&rﬁ&%o ﬁleae prmts ond tbb md E:.eoutxve Engineer actmg in the premises ag aforesaid have set - |

i b their req:ective hands and seals the day and year first above written. pay E | |
¥ Signed sealed and delivered by the said "y
in the presence of \ 4 2 4 |
one thousand 'ht hundred and i ‘ :
cig (,,,mm,, ihronghont ,,,,., | . Vi g e R,
'ﬁe Oontrlctor) of the first part ; ¢ Witnesses.
: of the second part and the Gmm ﬁf M fw!mlhm j T o A A L e S
Whereas the Contractor has lately to wit on o ahontth  day i |
{ing ﬁn pmmk byrouiwd the :
; Signed sealed and delivered by the said
: Pnhhn'Worh as petr Schedule hereunto annm& ﬁ under in the presence of '
® from the said Exeoutive Engineor divers m&ﬂlﬁtf and by \ﬂ;o?ﬁﬂmee to
i i Witnesses.

t Stigned sealed and delivered by the above-named Erecutive Engincer of : il
by order of the Governor in Couneil of Fort Saint George on behalf of the Secretary of
State for India in Council in the presence of

SEI e -

> Witnesses.




Agreement for Forfeiture of Deposit on

-

B

performance of Contract,

o T e

S




ﬂf wm made and entered into this ’ : "8 rduy

;‘ one thousand eight hundred and R CPREMIAR

ﬁe Contractor) of the one part and the Secretary of State for India in Council of the other
a8 the Contractor has lately contracted with the Executive Engineer of

(whngmthepremmbyordudtha Governor in

Bunt George on behalf of the said Secretary of State in Council) for the execution of

?nminory Notes as security for the due exeouﬁonottlwmdoonhmt (thntinto say)
: Now THEsE PRESENTS Wrrness

&emdwnmtltmhembyagreedmddwhrdhyﬂvwnﬁpm

, Signed sealed and delivered by the abovenamed Executive Engmur o
by order of the Governor in Council of Fort Saint George on behalf of the Secretary of Sta[e
Jor India in Council in the presence of

Witnesscs.







FORFEITURE OF DEPOSIT MADE BY mm PARTY
* NON-PERFORMANCE OF THE CONTRACT.

Sugnad gned sealed and delivered by the said+
in the presence of

one thousand eight hundred and ~

Beie 3 (hereinafter throughout these presents

e Contractor) of the first part of : ~ : of ] :

nd part and the Secretary of State for India in Council of the third part. Whereas the | : ; s A e

otor has lately contracted with the Executive Engineer of (acting : ; '

_'m by order of the Governor in Council of Fort Saint George on behalf of the said Secretary 4 ;

o n Council) for the execution of certain works in the : l Signed sealed and delivered by the abovenamed Evecutive Engineer of
- . by order of the Governor in Council of Fort Saini George on behalf of the Secretary of State

Jor India in Council in the presence of

Witnesses.

Department of Public Works as per Schedule hereunto annexed and
&0 said ; on

n aforesaid and at the request and for and on behalf of the Contractor has previously to the
these presents deposited with the said Executive Engineer the following Government
Hm as security for the due execution of the said contract by the Contractor that is to say
: s Now THESE

' m that in pursuance of the said contract it is hereby agreed and declared by and
he said parties to these presents in manner following that is to say that if the Contractor
well and truly execute and perform the works contracted to be performed by him and
md fulfh the contract by him entered into to the satmfaotmn of the said Execntlve

\ Witnesses.

&

or for the time being AND axLso if the Contractor or his representatives shall and will pay
1 to the said Secretary of State in Council his successors and assigns or to the said
_;ilxthehmebemgaﬂlossesdanmgesoostsandexpmvhﬁhheortbeyhave
of be put to in consequence of the default or failure by the Contractor in the due
' mdeontractormthe executlonandoomplehondtkemdwwhmmypart

ntioned Government Promissory Notes shall be returned to the said
: Pxovmxnuwusmdltmwwmmme
ng dthepnhesheretomthat:fdefanltuhallbomd‘hyﬁ&Uommmthe
5 tothesahsfachonofthedexeonmm(hheatﬁﬂedas’
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WAL Rl  CONDITIONS,

& “ T}é WO‘rkfiE to be carried on’ wi_thqd"ne diligence, and all Jork executed is to be done in a workman-
like manner. The material used, when supplied by the party tendering, to be of the best of the several
kinds procurable, and in all cases to be subject to the approval of the Executive E

ingineer for the time
being, whose decision as to the rate of progress and the quality of work or material shall be final

2. The quantity of work executed shall be measured and
v S N e ; the completion of the work, or the termination of this a

| Calou L DN . i account adjusted accordingly. |
- T { 3. The Executive Engineer may put an end to this Agreement, at his option, at any time
the case of bad work or material the Executive Engineer may remove the same and have
~deducting the valae of the work rejected or material removed, or the cos
may think proper, from any amount due, or that may become due, tv the

o execnte the undermentioned doseiption oo iy
noted below, and in consideration of payment being ™ e
W TR e s the rate specified in the following

payment made from time to time, and on
greement, final measurements will be made,

Olass and Deseription of Work to be
; " executed. :

and the

y and in
it replaced,
t of replacing the same, as he
party making this tender.,

@
Signature of the Party) ased B i
making this tender. |

Residence

Date

Witness

Accepted by me,

Ezeculive Engineer,







CONTRACTS NOT EXCEEDING Rs. 2,000.

u‘!ﬂh the Executive Engineer

e ’ n deseription of work on the
ance with the conditions noted below, in consideration

iR

%

of payment being made for the quantity ill"grdrk

‘ “ﬁn;tu spe cified in the following Schedule :—

Description.

Quantity. * Rth. it Probable

Division, for the time being, to execute the

AT XN 503 ALY o

Amount, Vit

CONDITIONS. ‘_ i

I, The Contractor is to proceed with the work with due diligence, and all work executed is to be done in the most
substantial workmanlike manner, and with materials of the best quality procurable, and in all cases the workmanship and
the quality of the materialsare to be subject to the approval of the Sub-Divisional Officers and of the Executive Engineer

. for the time being ; the decision of the latter officer as to the rate of progress, the quality of the work esecuted, and of
materials employed, shall be final. i
; II. The quantity of work executed shall be measured from time to time, and payment made to account, after
dodu&mg the value of materials issued to the Contractor for the work, according to the measurements and rates at which
thewockisbmoonthoboohoftheExeonﬁveEngineer. e, e
- IIL. On the completion of the work, or on the determination of this agreement, final measurements will be mado, ¥
- and the accounts shall be adjusted ‘leeotdingly. Work executed in excess of that specified above will not be paid for
IV. The Executive Engineer for the time being may retain 1 on the value of the work
done as security for the proper performance of the contract. gL
V. In the case of bad work being executed, or bad materials being used, the Executive Engineer or his agent may
L v il wuid Bive ARk wink o8 wadasials replaced, deducting the value of the work or materials remcvu!,
cost of rephucing the same as he may think proper, from any amount due, or that may become dus, to the Contractor.




ﬁ In the event of due progress not being made, or of bad woik being done, or bad ‘materials bang used, ﬂm A

lxeuhvs Engineer may dotermine and end this agreement without further notice, or he may fine the Contractor
"hﬂ:oexhntof meaohotﬁ,aloompanuhonﬁoulov
- work, or for work or material of inferior quality. This fine is in addition to the compensation specified ix Article V.

e VII. The Executive Engineer may determine and end this agreement at any time. The value of the materials at
- site, if of approved quality, and not in -excess of the requirements of the Work to be in this case paid tothe Contractor if
the work was not stopped for misconduct on his part.

VIIL If, dunng the term of the contraet, any da.mage shall happen to the works from any cause whatever orany
- imperfection become apparent in them, the Contractor shall, within a period specified by the Executive Engineer or his
agent, make good such damage or imperfection ; or, should the Contractor fail to do so, the Executive Engineer or his
agent will be at liberty forthwith to employ other workmen to repair such damage, or make good such imperfection ; any
extra expense incurred thereby being made good by the Contractor.

IX. The Contractor shall remove from the site of the work, before it is made over to the Executive Engineer, all

- materials and rubbish, and clean off any dirt that may have accumulated, and shall deliver up the building or work in a
olun and fit state for occupation and use.

) X. Should any extra work be required which cannot be brought within any of the items of the schedule, the price
must be settled before such work is commenced, and a supplementary contract drawn up and signed.

XI. The Contractor shall not carry on any work under the contract on Sundays, unless distinetly ordered to do
~ 80 by the officer in charge of the work, or by the Executive Engineer.

1 FEA
,ﬁf/!t‘ 5
47§

§

Signature of Contraetor.

Witnesses.

“und to the dwgns

e in ﬂwmost substahhal and workmanlike manner, and with materials of the best quality ;
itﬁo fworhnamhlp and the quality of materials are to be subject to the approval of the

: Officer and of the Exeoutxve Engmeer for the time being ; the deecision of the latter
to the rate of progrea, the quality of the work executed, and of materials employed, shall

‘inll be mde, and the accounts will be ad]nsted accordingly.
IV. The Executive Engineer for the time being may retain 10 per cent. on the value of the work

0e

&me to cover compensation for defanlt on the part of the Contractor and as \eaur‘ly for the proper
Womahce of the contract. -

Y V. In case of bad work being executed, or bad materials being used, the Exccutive En gineer
may remove the same, and have the work or materials replaced deducting the value of work, or materials
ivmcved, or the cost of replacing the same, as he may think preper, from any amount due, or that may

boeoma due, to the Petty Contractor.

VI In the event.of due progress not bemg made, or of bad work being doue, or bad materials

~ being used, the Executive Engineer may determine and end this agreement withont further notice; or he
. may fine the Contractor to the extent of Rupees (50) fifty in each case as compensation for slow work, or
~ for bad work, "or for materials of inferior quality ; this fine being in addition to the compensation specified

in Article V.
VIL The Executive Engmeer may determine and end this agreement at any time, should the

2 atoPpuge of the work be necessary, owing to want of funds or from any other cause whatever, the value

of approved materials at site being paid to Contractor.
- VIIL If during the term of the contract any damage shall happen to the works from any cause

~ whatever, or if any imperfection shall become apparent in them, the Petty Contractor shall, within a period
- specified by the Executive Engineer or his Agent, make good such damage or imperfection ; or should he
- fail to do so, the Executive Engineer, or his Agent, will be at liberty forthwith to employ other workmen

 to repair such damage, or to make good such mperfectxon, any extra expense ,Pcuned thereby being made
- good by the Contractor,

IX. The Contractor shall remove from the site of the work, re%is made over to the

Executive Engineer, all materials and rubbish, and shall clean off any dirt that may have accumulated,

and shall deliver up the building or work in.a clean and fit state for occupation and use.

X. Should any extra work be required which cannot be brought within any of the items of the
Sehq'dule, the prico must be settled before such work is commenced, and a supplementary contract drawn
up and mgned

e.

iy AT Yhe Petty C‘&mfnotor shall take and use in the work any materials that may be issued to

) from > Divisional Stock by order of th®Executive Engincer, and the value of such materials, at the

te u vfueh they ate borne on the Stock-books of the Executive Engineer at the time of the confract,
,' doduebed from any sam due, or that may become due, o the Contractor, é /

XI. The Contractor is not to carry on the work under the contract on Sundays, unless . i
‘ﬂmncﬂy ordered in writing to do so by the Officer in charge of the work, or by the Executive Engineer. *

XIL The Petty Contractor shall conform minutely to the Standard speclécauons of the Dumon, e
acifications prepared for the work by the order of the Executive Engineer, and
me odd of carrying on the work as shall be ordered by the Executive Engincer or his

A ST
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;OB 10 ZVSE P. W. D. Copg.
Paras. 1373, 1824.

PETTY CONTRACTS UNDER ES. 500.

A greoment wits

for work o be executed on the
a8 per conditions at back.

(Place.)

Description and Quantity of Work.

e ————

) . - L
»

i PO PR a8 O

P. W.D. Fonx. |
No. M 172.

IS

Original.

Amount.

# Probable
_

In charge of the Work.

PETTY gacTs UNDER Rs. 500,

greement with

Sor work to be executed on the

as per conditions at back.
(Place.)

Description and Quantity of Work.




Contract for Labor.
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son of - g inhabitant

.

- A ! ¢ m
n

do hereby agree and bind myself to petform ﬂw mdmmu oi tlle

e MM entered into on account of Government with LR |

that is to say I lguonnd bind mypelf

or the Executive Engineer for tha hme b&g mthin
months from the date of tlm w-n the

required of me by the said Executive Engmeer at
not excoedmg

for every

e S

oras P.W.D.
‘ or 1836
g;m. 1356, 1363 and 1373,

50 W.D Fou
% Vo. M 174

Conditions of a Schedule Contract.

T




SCHEDULE CONTRACT.

entered into befween

Wesoutive Bhgincor, - .. Dicas s seomst of the

mment of Madras.

qyly such works and storesifas are enumerated and deaen'bed i’nﬂn M’d

R forégeh item entered in the Schedule thereto appended, such vothand stores bemgnn.au;ﬁt ,

e Taluk of _
:-‘SV 1 oy

et
e

Conprmioxs printed at back ; also to complete and
TR to the Ex@ﬁve Engineer or his

i %
in the Presidency of Madras, do hereby undertake "

CONTRACT
_ g Am 'm | mbmitted by the Contractor each month for all work executea or stores supplied in'
o i ﬂupmm ivus month in accordance with the terms of the Specification, and the Executive Engineer will
. take the requisite measures for having the same tested, and the claim, as far as admissible, promptly
2 "l l,':“ : ; ; "
e 1 2.& No work or stores will be paid for unless thoroughly ‘good and fully in accordance with the
Specification, and should, through inadvertence, bad work, or stores be passed and paid for, it will

nevertheless be perfectly competent for the Executive Engincer to strike the same out of the account
at any future time, and recoyer the value at any date previous fo, or at the time of, granting the final
certificate. ’

3. The bill above alluded to will be submitted in exact accordance with the form supplied by the
Executive Engineer, and the rates at which the value of the work or stores is calealated will be those
tendered for and accepted and entered in the attached schedule. To allow of a guarantee fund being
formed on the part of Government, a deduction of * per cent. from all payments
to be made by the Executive Hggineer at the time of payment.

4. The Executive Engineer is fully empowered to devote all, or such portion as may be requisiie,

Not applicable to the sup- of this guarantee or reserve fund to making good, bad, or indifferent work ou
Ply of stores. the part of the Contractor in such mann er as he may think desirable.

9. Bimilarly, should over-payments have been inadvertently made on the faith cf the Contractor's bill,

although checked by the Executive Engineer or his authorized representative, it will be competent for the

- Executive Engineer ‘to recover the same from the Con tractor either by deducting the amount {rom any
account subsequently rendered, or from the guarantee fund.

6. The Contractor is bound to adopt any alteration or addition to the original design, which the

e Executive Engineer may direct in writing, and execute. the same at the same
Not xph@ua to the sup- rates as the other portions of the work. He must also at once undo and make
Ply of stores. good any work which may be pronounced bad, or not in accordance with the
Specification, i)r

7. Failing within ten days to conform to the instructions of the Executive Engineer in either of
: the above cases, that officer has power to execute the work by any agency he
Wng:g.{l:fb % Ny may consider desirable at the risk and cost of the Contractor, using, if neces-

; sary, any plant or materials which may be collected at site, and paying for

the same at his own valuation. : i

8. Should the Executive Iingineer consider that work, although not executed in strict accordance §
with the Specification, may be allowed to stand, he is empowered to pay for the same at such reduced L&
rates as ke may fix, and similarly, in the case of inferior stores supplied, which though not of the quality
required by the Specification may yet be passed, he is also empowered to pay for the same at such reduced
rates as he may consider equitable. This proceeding is, however, quite optional on the part of the
Executive Engineer, :

9 The Contractof is bound to provide all requisite plant and thoroughly intelligent agency for the
‘ execution of the work, failing in which the Executive Engineer is empowered
to supply such machinery or agency (either superintendence, skillec»l{ or
unskilled labor) as he may consider desirable at the cost of thg Contractors ¢
removing such as he may object to. vé/, %, ' _
SR 10-» Advances may be made to the Contractor to the extent of 50 per cent. of the value of all material,
' (as assessed by the Executive Engineer) deposited at site and mortgaged fo
Government, the amount of all such advances being recovered as the materials =

: A are utilized, or from the bill for completed work, subsequently submitted. :

7% All rejected materials will at once be removed from site by the Contractor to such distance as may {
be desired, failing in_which the Executive Engineer is empovwered, after giving ten days’ notice in writing |
to do lohme, recovering the cost of the same from the Contractor. : ;

RS §.0 §Q4Mﬂy Dpits, refuse stores, or other disfigurements will be allowed to remain in the neighbour-

Ll sy ~ hood of any completed work, and, should the Contractor not comply- with the
the sup- ; structions of tho Executive Engincer to rectify such defects, that Officer may,

(85 e ten days’ notice in writing, take such measures for their remedys he may |
charging the cost of the same to the Contractor. i

2

to the contractor is

i

G e ‘
p'lyotpplw,‘ thesqp-

: Nﬂtpp&Mqtotho .-
Ply of stores. : e

_Not applicable to

il

= ® See note under Code para. 1364 (3).




actor is obliged to conform to all the legitimate instra
) the bove conditions, or such other matters as may affect th
at Officer is empowered, after giving ten days’ notice in writing, to take the work Gntirely into.
nds, declaring the contract cancelled, and employing, if necessary, any materials or plant belong-
t.‘;dntractor, which he may consider requisite, paying for the same at his own valuation.

The Executive Engineer is similarly empowered to annul the contract should he consider that
been unnecessary delay on the part of the Uontractor in attending to or carrying out the
tructions relative to the prosecution of the work or in the supply of stores. In the event of the contract
ing to be cancelled through non-fultilment of any of the conditions of the part of the Contractor, the
it or so much thereof as may be necessary of the guarantee fund or other security deposited by the
stor shall be and remain the property of Jovernment in or towards satisfaction of any loss sustained
ernment by reason of such breach of contract.
5. No portion of the reserve or guarantee fund can be demanded by the Contractor till such time
 Executive Engineer grants a certificate of completion of the terms of his contract ; but in cases
ots extending over 12 but not less than 18 months, the reserve may be paid to the Contractor in
t month of official year (provided the contract has been in force not less than six months) under
ywing conditions :—1st, that the Contractor has completed the of his contract both as regards
and quality of work performed or stores supplied ; and, 2nd, ¥ ‘such payment is not to be
as a final adjustment of the accounts to date, or to invalidate any of the terms or conditions of

_ When two or more persons combine to take up a conract, it will |

some one person (either partner or otherwise) to be their a

ney to receive payments on account of the work contract and ant receipts
ey to be lodged in the hands of the Executive Engineer. ) one or more of

ju the contract wishing to withdraw this power-of-attorney and to transfer it to some other
A v must give one month’s warning of this in writing t Executive Eng W

¢ of such warning consider himself at liberty at an
¢ null and void, precisely under the same o d
t g ten days’ notice in writing, take
‘such arrangements for its progress as aboy

o safety of the work, failing in :

A.' ,EXE‘“
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Contracts for Works or Repairs at Schedule
Rates under Rs. 10,000.
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3 : ractor further agree  mnot pay or gwe, or offer to give, any bribe,
or reward any s hgrainate, clerk, or o‘her ‘person employed in the Public Works I .
security, and all moneys due on aooount

o em ew a : 3 ‘ ,v
neg’leet or omission of any of them,* may be deducted | ‘ R . ment, under penalty of forfeiture of

due on this contract, or may be recovered from seomig', ‘ of this contract ;

Qm Plantractor igrther agree to prooeed with the works with ,dﬁe il \ ; :  ‘. it 19 And the Contractor furthor agree to execute the works in conformity w1th

8. 3& the Contractor further agree that if due dlhgenoe‘ be not used in carrying out the
A work or if the work or any part thereof be not completed at the time agreed upon; or if it

should appear to the said Exccutive Engineer that any work has been executed with nmmmd,

imperfeet, or unskilful workmanship, or with materials of an inferior or unsuitable dmm
id the Contractor shall, on demand, omit forthwith to motliy ‘reconstruet, and replace
e same at own expense ; the said Executive Engineer mdtx mth dmmaé

this contract without further notice, and may employ other pum to pedom h wrk
smove the material aforesaid, which shall be conslderedas bbish, and the Contractor
11 have no claim for payment for the same, and e
agree tomskegoodanyexpensetherebymwrred
the Oontractor further agree not to bring anyM
ding on the premises, and agree ‘that if so br
metheum,mdmtuasmbhnh, ‘
mﬁarﬂns oontmt,mdthe Contractor .wx

and the Contractor further £

.,..
g P
o 2t e

T e e

Shoey

as security for the due performance of this confract.

AR it

CoXTRATTOR,

Witnesses to Signature.

’
l
J

““ 1 the Executive Engineer sigus, he should sign ““as Agent for the
The blanks are to be carefully filled np in manuscript.

B

said Secretary of State.
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LUMP SUM CONTRACT

entered into between

- o : OV G

28
133#

CONDITIONS OF A LUMP SUM CONTRACT

FOR

A bill yill be submitted by the Contractor each month for all work executed in the previous month in
accordance with the terms of the Specification, and the Executive Engineer will take the requisite measures
for having the same tested, and the claim, as far as admissible, adjusted if possible before the expiry of ten
days from the presentation of the bill. Should the Contractor be unable to prepare the bill himself, the
Executive Engineer will depute a subordinate to measure up the work performed in presence of the
Contractor, whose countersignature to the measurement list will be a sufficient warrant to the E xecutive
Engineer to prepare the bill for him from that list.

2. No work will be paid for unless thoroughly good, and fully in accordance with the Specifioatios
and should, through inadvertence, bad work be passed and paid for, it will nevertheless be }wm:tly
competent for the Executive Engineer to strike the same out of the account at any future time, and recover
the value at any date previous to, or at the time of, granting the final certificate.

3. The bill above alluded to will be submitted in exact accordance with the form supplied bv the
Executive Engineer, and the rates at which the value of the work is calculated will be thos ;vte'lv:li ‘7;!‘. the
attached schedule of rates. To allow of a guarantee fund being formed on the part of Government, a
deduction of 10 per cent. from all payments to the Contractor is to be made by the Executive Engineer at

the time of payment.

_ 4. The Executive Engineer is fully empowered to devote all, or such portion as may be requisite, of
this guarantee or reserve fund to making good, bad, or indifferent work, on the part of the Contraetor, in
such manner as he may think desirable.

9. Similarly, should over-payments have been inadvertently made on the faith of the Contractor’s bill,
although checked by the Executfive Engineer or his authorized representative, it will be competent for the
Lixecutive Engineer to recover the same from the Confractor, either by deducting the amount from any
account subsequently rendered or from the guarantee fund. :

6. The Contractor is bound to adopt any alteration or addition to the original design which the
Executive Engineer may direct in writing, and execute the same at the same rates as the other portions of
the work. He must also at once undo and make good any work which may be pronounced bad, or not in
accordance with the Specification.

7. Failing within ten days to conform to the instructions of the Executive Engineer in either of the
above cases, that officer has power to execute the work by any agency he may consider desirable at the risk
and cost of the Contractor, using, if necessary, any plant or materials which may be collected at site, and
paying for the same at his own valuation.

8. Should the Executive Engineer consider that work, although not executed in strict accordance with
the Specification, may be allowed to stand, he is empowered to pay for the same at such reduced rates as he
may fix ; but this proceeding is quite optional on his part.

9. The Contractor is bound to provide all requisite plant and thoroughly intelligent agency for the
execution of the work, failing in which the Executive Engineer is em powered to supply such machinery or
agency (either superintendence, skilled or unskilled labor) as he may consider desirable at the cost of the
Contractor, removing such as he may object to.

10. Advances may be made to the Contractor to the extent of 80 per cent. of the value of all materials
(as assessed by the Executive Engineer) deposited at site and mortgaged to Government, the amount of all
such advances being recovered as the materials are utilized, or from the bill for completed work subse-
quently submitted.

11. All rejected materials will at once be removed from site by the Contractor to such distance as may
be desired, failing in which the Executive Engineer is empowered, after giving ten days’ notice in writing,
to do so himself, recovering the cost of the same from the Contractor.

12. No unsightly pits, refuse stores, or other disfigurements will be allowed to remain in the
neighbourhood of any completed work, and should the Contractor not comply with the instructions of
the Executive Engineer to rectify such defects, that Officcr may, after ten days’ motice in writing, take
such measures for their remedy as he may consider desirable, charging the cost of the same to the

Contractor. '5/7
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. The Contractor is obliged to conform to all the legitimate instructions of the Executive Engineer
o the above conditions, or such other matters as may affect the safety of the work, failing in
Officer is empowered, after giving ten days’ notice in writing, to take the work entire'y into his
ands, declaring the contract cancelled, and employing, if necessary, any materials or plant belonging
Contractor which he may consider requisite, paying for the same at his own valuation.,
4. The Executive Engineer is similarly empowered to annul the contract should he consider that thalp . : ﬂ

s been unnecessary delay- on the part of the Contractor attending to or carrying out the instructions E j
!

f

el ”m@ To Mapras P.W.D. Cobs.
Paza. 1683 '

ve to the ’prmcution of the work. In the event of the contract having to be cancelled through non- : ! J

ment of any of the conditions on the part of the Contractor, the amount or so much thereof as | :
be necessary of the guarantee fund or other security deposited by the Contractor, ‘h‘n be and b 3 : Bond with Sursties to gec :

o the property of Government in or towards satisfaction of any loss sustained by Government by ] An6o of the Cure the due perform.
. of such breach of contract. . ontract, ¢
15. No portion of the reserve or guarantee fund can be demanded by the Contractor till such time as : ' ;
Executive Engineer grants a certificate of completion ; but in cases of contracts extending over 12 and
t less than 18 months, the reserve may be paid to the Contractor in the last month of the official year
ed the contract has been in force not less than 6 months] under the following eonditions—1st, that
‘Contractor has fulfilled the terms of his contract both as regards quantity and quality of work ; and,

that such payment is not to be considered as a final adjustment of the accounts to date, or to invalidate
of the terms or conditions of the contract. AR RS

When two or more persons combine to take up a contract, it will be absolutely nece for them
some one person [either partner or otherwise] to be their accredited agen to ¢ i
attorney to receive payments on account of the work contracted for ai
-attorney to be lodged in the hands of the Executive Engineer. In the
s in the contract wishing to withdraw this power-of-attorney and to tr
y must give one month’s warning of this in writing to the ‘
such warning, consider himself at liberty at any time within

and void, precisely under the same conditions as for non-f

ten days’ notice in writing, take over the work

S N,
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] m;s TO SECURE THE DUE PERFORMANCE OF THE CONTRACT.

nd firmly bound unto the Secretary of State for Tndia in Council in the sum of Rupees

e , for which payment well and truly to be made we bind ourselves our
I representatives jointly and every two of us bind ourselves our heirs and representatives jointly
of us binds himself his heirs and representatives severally firmly by these presents sealed with
ective seals dated this day of One Thousand

ndred and Wazreas the said

B (hereinafter throughout these presents called the Contractor) has lately contracted
e Executive Engineer of (acting in the premises for and on behalf
said Secretary of State in Council) for the execution of certain works in the Department of Public
§ a8 per Schedule hereunto annexed and marked A AND WHEREAS it was agreed that the said
for with two sufficient sureties should enter into and execute such Bond as above written as
for the due performance by the Contractor of his said contract and the said :

ol = and have accordingly as such
agreed to execute the said Bond with such condition as hereunder written. Now THE coNDITION

said contract and ‘truly observe perform abide by and fulfil all and every the rules terms and
to be fulfilled observed performed and abided by on his part and in the said Schedule set forth
sfaction of the said Executive Engincer for the time being (which shall be notified by a proper
under the hand of the said Executive Engineer for the time being) and also if the said
or his representatives shall and do on demand pay “or cause to be paid to the said Secretary
in Council his successors and assigns or to the said Executive Engineer for the time being all
ges costs and expenses which he or they have sustained incurred or be put to in consequence
 or failure by the said Contractor for the due performance of the said contract or in the

d completion of the said works or any part thereof then the above-wri
e and remain in full force and virtue. : '

above-written Bond is such that if the said Contractor shall and will well and truly execute and
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day of

between ; ‘ Nﬂﬂl‘

'  (hereinafter throughout these presents called the Contractor) of hﬂ:: ::1 :ﬂ o

£ State for India in Council of the other part. Whereas tho Contractor hat atey Sock
 Executive Engineer of ' 3 QI‘ l; ,‘.A |

, nn: :: behalf of the said Secretary of State in Couneil) f:l)l' tﬁ;‘:‘:‘m ﬂ:’:’mm .

artment of Public Works as per Schedule hereunto annexed. s erm_ AR

n of receiving the said contract has previously to t.l}e ex:ou. M} i

way of mortgage the lands hereditaments and premises 'tedm MH P

knummn Wirnessere that in pursuance of the s.a_xd mmoﬂ hi.w e

grant and ooﬁvey unto the said Secretary of State 1n Coun e

‘premises with the appurtenances unto and to the
e ors andusighsfor :Sfr but subject nevertheless to
to say ProvipED ALwAYs and it is l.lereby deokmd
and of the said parties hereto that if the Contractor
e works contracted to be performed by him
, the satisfaction of the said Executive Engineer
ertifie r the hand of the said Executive ]

e from such sale In

he use
India such sum as in the Jjudgment of the said Executive Engineer for the time being shall reasonably

represent the loss or damage caused by the default on the part of the Contractor which was the oceasion of
the power of sale being exer(iised and then In Trust to pay the surplus (if any) to the Contractor hig heirﬁ
or representatives IN wirness wuereor the Contractor and the said Executive Engineer for ]
have set their respective hands and seals the day and year first above w ritten.

Trust in
of the Government of

1e time being

N
. \/
Signed sealed and delivered by the said _ A;’/ . v
(¥
i the presence of :
l ;V'* RESBAS
!
Signed sealed and delivered foi und on behalf of the Secretary of State Jor India
Council by the abovenamed Executive Engineer of
in the presence of
e
7
[ \
e
VA
——

| : to enquire whether the sale 7

was régular or authonsed under these presents. And the said Secretary of State i Council and hi:

o rs shall stand and be-possessed of and intdested in the monies to aris ‘ ‘
the “irst place to retain all costs and expenses of sale and then to retain for {




Contract Security Mortgage of Landed Pro-
perty by Third Party fo secure performence of
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BCURITY MORTGAGE OF LANDED PROPERTY BY THIRD PERSON
TO SECURE PERFORMANCE OF CONTRACT.

T R e SOV SN 8
day of
BETWEEN £
(hereinafter

: of the second pﬂtbﬂﬁ; '
of the third part Whereas the Contractor has y %o 3

day of

(acting in the premises for and ¢
certain works in_ the Depu-tmm ;

S

Bigued sealed and delivered by the said

o b
o o
-

his heirs or representatives reconvey the said land hereditaments and premises together with the
nances thereof to the said :
his heirs and representatives for ever ProvivED Anways and
itent and meaning of the partics hereto is that if default shall be made by the Con
of the said contract to the satisfaction of the said Executive Engincer (to be-ce
making good the losses damages and expenses hereinbefore mentioned
respectively then and in such case and immediately thereupon or at an
for the said Secretary of State in Council or the said Executive Engineer for the time
behalf as aforesaid) and notwithstanding the dissent or disapprobation of the said

! his heirs or representatives to enter into and upon and whether in or ot
of possession to make sale and absolutely dispose of the said land hereditaments and premises or any part thereof
either by public auction or by private contract and for such price or prices as to the said Exoontiva Engineer
for the time being shall appear reasonable with liberty fo buy in the same or auy part thereof and for effectn-
ating any such sale it will be lawful for the said Executive Engineer for the time being to make sign seal
deliver and execute and register all necessary deeds conveyances and assurances whatsoever AND it is hereby
further declared by and between the said parties to these presents respectively that
and assurances made or excouted under or by virtue of these presents shall be
whether the said
or assent thereto and shall bind the said his hair
and representatives and all other persons claiming under him Axp it is her eby further declared that the power
of sale hereinbefore contained shall and may be exercised and that al) things to be done in }
shall be good valid and effectual notwithstanding that no decree of any ( ourt of 1 AW (
foreclosing the equity of redemption of the said
his heirs or representatives shall have been previously obtained (but this ;
to the ordinary remedies by foreclosure or otherwise) and that the reco
Engineer for the time being for all monies to arise from any such

rtified ag aforesaid) or in

being (acting in such

such deeds conveyaneces
good valid and effeetual
shall or shall not join therein

pursuance thereof

¢ Equity for barring or

I8 oiven in add -
© 1S given 1n addition
s é
1 i xecutive
S LN 3 .
il 5a1e Q}Jl'll be g

: * Rt

8Y0a and suilictent discharoes
to“the person paying the same and shall exonerate such person from all responsibility in respect of the appli-
cation or non-application of the same nor shall he or they be bound to enquire whether the sale was regular

or anthorized under these presents and the said Secretary of State in Council and his successors shal 1 stand
and be possessed of and interested in the monies to arise from such sale 1N TRUST in the first place to retain
all costs and expenses of sale and then to retain for the use of the Gow: ‘
judgment of the said Executive Engineer for the time being shall reasonably represent the loss or dar 1age
caused by the default on the part of the Contractor which was the oceasion
exercised and then 1v Trust to pay the surplus (if any) to the said

his heirs or representatives Ty wirvess wre REOF the Contractor and the said

and the said Exccutive Eng

their respective hands and seals the day and year first above written.

‘riment of india such sum as in the

| the power of sale being

(Signature and Seal of Contracior)

in the presence of

N

1t is hereby further declared and tke!ﬁ'no;::
tractor in the performance

and contained or any part thercof
y time thereafter it shall be lawful -




Coatract Security Mortgage of Landed
Property to secure Advances,
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SECURITY MORTGAGE OF LANDED PBOPERTY TO
SECURE ADVANCES.

 : %, P , whﬁm lmidlothztpemomclmmmg underlnm. Andltll , ¥
] {u&rdeshredthttthepowuthmnbefm contained shall and may beexercmdmdthatnﬂthm |
to0 be ‘done in pursuance thereof shall be good valid and effectual notwithstanding that no decree of my i

& ; » Court of Law or Equity for barring or foreclosing the equity of redemption of the Contractor his hejrs
] éubmn Saais e dsy of | i " representatives shall have been previously obtained (but this power of sale is given in addition to ﬂ,,
: ¢ ordinary remedies by foreelosure or otherwise) and that the receipt in writing of the said Executive

t hundred ‘ , ,
and Between Engineer for the time being for all moneys to arise from any such sale shall be good and sufficient discharges

P Koy SR o R
fro ot g b e R o S S SN

g (hereinafter throughout these presents called the Contractor) of the one part and the to the person paying th d shall ¢ h
: g the same and shall exonerate such person from all responsibility i
st‘:::";;‘::e;nofouncd of the other part. Whereas the Contractor has lately contracted : application or non-application of the same nor shall he or they be bound to erllqmre w}yletﬁe:etslrx’:c ;f: :-ha:
, the Bt i sk . s O (Ming;n the premises regular or authorized under the-se presents_ and the said S?cretfxry of State in Council and his successors shall
B ks & e eorge on be of the Secretary te in Concil) ‘ ,. stand and be possessed of and interested in the moneys to arise from such sale. In trust in the first place
" ‘m B2 : i D‘;pﬂ‘hlent °f Public Works as to retain all costs and expenses of sale and then to retain for the use of the Government of India such sum
' annexed and under such contract is from time to Gime %o receive from the sid A as in the judgment of the said Executive Engineer for the time being shall re: asonably represent the loss or

e dl:;m m:ns of money aswand by way of advance to enable him the (kmum to "'» damage caused by the default on the part of the Contractor which was the occasion of the power of sale
vhm oe lsaxtowt;rks. And Whereas the Contractor in consideration of his being exercised and then in trust te pay the surplus (if any) to the Contractor his heirs or representatives
; " previously e execution of these presents agreed to convey by way of nmthe in witness whereof the Contractor and the said Executive Engineer for the time being have set their

T and premises hereinafter described and contained. Now this Indenture witnesseth that ’ , respectlve hands and seals the day and year first above written.
the said recited agreement and in consideration of the advanees to be received under the = W :
 Contractor doth hereby grant and convey unto the said m of Btate in Couneil his ' | - 'i‘
assigns all that 2 6 1
e ke g Signed sealed and delivered by the said )

4 and all deeds pattahs » rumer g ﬁﬂ' FE the in the presence of g
remainder and remainders rents issues and the le and interest of him the ‘

and upon the said land hereditaments and premises :

tion hereinafter contained that is to say p ) } Witnesses. :

' mumngof these presents and of ﬂn-ﬂ;

Signed sealed and delivered by the above-named Executive Engineer of -
by order of the Governor in Council of Fort Saint George on behalf of the Secretary
of State for India in Council in the presence of

} Witnesses.




perty by Third Party to secure Advanees.

Contract Security Mortgage of Landed Pro-




I MORTGAGE OF LANDED PROPERTY h“r mmn
PARI‘Y 10 SECURE ADVANCES FRm

day of B bR

between ,' ; gt o

:  (hereinafter throughout

oftheseoondpntandtheﬂomaphtgf::

part. Whereas the Contractor has myummuabo&the
onethousandaghthundradlﬁ ¢

cont!ct and for such price or prices as to the said Executive] Engincer for the time being shall appear
reascnable with, liberty to buy in the same o1 any part thereof and for cffectuatmg any such sale it will be
lawfil for the said Executive Engineer for the time being to make sign seal deliver and PRk 11 Juic
register all necessary deeds conveyances and assuratuces whatsoever. And it is hereby further declared
by and ‘between the said parties to these presents respectively that such deeds conveyances and assurinoes
made or executed under or by virtue of these prese nts shall be good valid and effectual whsther b

Y ,’5 [/ shall or shall not join therein or assent thereto
TeA S B the said his heirs and representatives and
all other persons claiming under him. And it is hereby further.declared that the power of sale herein-

hefore contained shall and may be exercised and that all things to be done in pursuance thereof shall be
good valid and effectual notwithstanding that no decree of any Court of Law or equity for barring

foreclosing the equity of redemption of the said his
heirs or representatives shall have been previously cbtained (but this power of sale is given in addition
to the ordinary remedies by the foreclosure or otherwise) and that the receipts in writing of the said

Executive Engineer for the time being for all moneys to arise from any such sale shall be good and suffi

8

cient discharges to the persons paying the same and shall exonerate such persons from all responsibility
in respect of the application or non-application of the same nor shall he or they be bound to enquire
whether the sale was regular or authorised under these presents and the said Secretary of State in Council
and his sucecessors shall stand and be possessed of and interested in the moneys to arise from such sale.
In Trust in the first place to retain all}costs and expenses of] sale and then to retain for the use of the
overnment of Indin such sum as in the jndgment of the said Executive Engineer for the time being shal
reasonably represent the loss or damage caused by the default on the pari of the Contractor which was

the oeeasion of tlic power of sale being exercised and then In Trust to pay the surplus (if any) to the

waid his heirs or representatives. In witness
whereof the said Clontractor and the said ' and the
said Executive Engineer for the time being have set their respective hands and seals the day and year
first above written. AN s
SR B i
Sagned sealed and delivered | y the said | y {’/., /
in the presence of 1‘/ "

J
”i»/q, SSCS

\

Signed sealed and delivered by the said
v

e the presence of

Witnesses.

Signed sealed and detivered by the above-named Ezecutive Engineer of — e

: RESOHS i Quint Ceorae on behalf of the Secretary of State
by order of the Governor in Council of Fort Saint tre "_J‘ on Oeny/ G Yy

Sfor India in Council in the presence of

Witnesses,
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Madras, 13! October 1888,
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M with the remark that pa.ragraphs b, 8,7 und 8 apply equally to con*ract
aglumentu.

.

C. H. P. CHRISTIE, Major, R.E,,
Examiner, P. W. Accounts, Madras.
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% " Copy of letter from the Braminer, Public Works Aogounts, Madras, to the Superintending Engineer,
2 el 11 Circle, No. 534 8.E.-2, dated 30th August 1888,
i 1 have the honor to acknowledge the recsipt of your letter No. 1059, dated the 25th July
. 1888, making certain inguiries on the subject of the mortgage bonds to be executed in accordance
with the rules of Appendix K of the Madras P.W.D. €ode by members of the P.W. Department
as security for advances made for building houses, and, in reply, I have the honor to state as
o 'foﬂowr
'9. The mortgages in question are mortgages without possession, item 44 () of the first

schedule to the Stexp Act (Act I of 1879), snd the mortgage deeds are chargeable with duty as
bouds (vide item 13 of the same schedule), that is to say—

3 Stamp Duty.
3 o % ‘ T A
i When the amount of value secured does ‘

l not exoeed A o v B0 AMEE R B 0
o A ‘When such amount or value exceeds Rs. 10 5

i 5 R but does not exceed i ORELE Ry 0 4 0
When such amount or value exceeds Rs. 50 JIRA 5 ,
B it does not excecd 94 SO ED o LR BT

And for every Rs. 100 or part. thereof in i R
mofBl. loou?to . . » l,ooo 0 8 o ',-"" A -

Aud for every Rs. 500 or part thereof in o S gl A

; md .o'v e .» .. ”» l'ooo 2 8.“
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. impressed by the Superintendent.of Stamps, Madras; all instruments, the duty on which must be

,,tnoted by improssed stamps, should be sent to him for the purpose before execution.

% 7. Instruments to be staraped may be sent to the Superintendent of SBtamips either

{1) through the Treasury Deputy Collector, remitting the stamp duty into treasury at the same
time, or (2) direct to the Superintendent of Stamps, together with the treasury receipt for stemp
duty previously paid into the Oollector’s treasury.

8 No instrument; the duby on which must be devoted by an impressed stamp, can be
staroped after esecution ; but Beetions 3% and 39 of the Stamp Aet provide that if any instru-
ment chargeable with duty, and whioch is not duly stamped, is produded by any person, of his
own motion, before the Colleetor, within one year from the date of-its execution or first execution ;
and if such person brings to the notice of the Collector the fact that such instrument ie not dnly

d

stamped, and offers to pay to the Collector the amount of the proper duty, or the amount
required to make up the same ; and i

sach instrament has been oceasioned by accident, mistake, or urgent necessity ; he may (seeti

the Collestor is satisfied that the omission to duly stamp

on
39) cortify, by ondorsement thereon, that the proper duty (stating the amount) has been levied
in respect thereof, and the neme and residence of the person paying the same; and every
instrument so endorsed is admiseible in evidence, and may be registered and acted upon and
anthenticated as if it had been duly stamped.

300 ~1-10-3%.
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" PROCEEDINGS OF THE MADRAS GOVERNMENT.
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