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DULE ' CONTRACT
il

th for all work executed or stores supplied in
:'Speciﬁcation, and the Executive Engineer will
‘ yand the claim, as far as admissible, adjusted if
y8 from the presentation of the bill.
e paid for unless thoroughly good and fully in accordance with the
ugh Snadvertence, bad Work, or stores be passed and paid for, it will
{mtént for the Executive ﬂngineel‘ to strike the same out of the account
) é)'r‘“ﬂfe‘ value at any date pirevious to, or at the time of, granting the final

ve alluded to will be submitted in exact accordance with the form supplied by the
: > ‘gﬂdvthé rates at which the value of the work or stores is calculated will be those
wee*pfed and entered in the attached sehedule. To allow of a guarantee fund being
the part of Government, a deduction of 5 per cent. from all payments to the Contractor is
"(lﬁr‘ﬁhe Executive Engineer at the time of payment.
ecutive Engineer is fully empowered to devote all, or such portion as may be requisite,
: Jtof.he shi» of this guarantee or reserve fund to making good, bad, or indifferent work on
- the part of the Contractor in such manner as he may think desirable.
Si iy, should over-payments have been inadvertently made on the faith of the Contractor’s
lthough checked by the Executive Engincer or his anthorized representative, it will be competent
or the Executive Engineer to recover the same from the Contractor either by deductin g the amount
from any aGcOunt"subsequently rendered, or from the guarantee fund.
6. The Contractor is bound to adopt any alteration or addition to the original design, which the
B o Executive Engineer may direct in writing, and execute the same at the same
_ spéﬁeablé to the sup- "rates as the other portions of the work. He must also at once undo and
ply of stores. make good any work which may be pronounced bad, or not in accordancg
< S ~ with the Specification.
7. Failing within ten days to conform to the instructions of the Executive Engineer in either of
s : the above cases, that officer has power to execute the work by any agency
lylztgft;gﬁ.mblebo $he'sup- “he may consider desirable at the risk and cost of the Contractor, using, if
necessary, any plant or materials which may be collected at site, and paying
for the same at his own valuation.
8. Should the Executive Engineer consider that work, although not executed in strict accordance
- with the Specification, may be allowed to stand, he is empowered to pay for the same at such reduced
- rates as he may fix, and similarly, in the case of inferior stores supplied, which though not of the
quality required by the Specification may yet be passed, he is also empowered to pay for the same at
- such reduced rates as he may consider equitable. This proceeding is, however, quite optional on the
part of the Executive Engineer.
9. The Contractor is bound to provide all requisite plant and thoroughly intelligent agency for the
' B 5ex§egution of the work, failing in which the Executive Engineer is empowered
Pi ylv:f"s‘:f:ll’.eli?“ble to thequpr ’>t.o supply such machinery or ageney (either superintendence, skilled or
] unskilled labor) as he may consider desirable at the cost of the Contractor,
- removing such as he may object to.
10. Advances may be made to the Contractor to the extent of 80 per cent. of the value of all materials
(as assessed by the Executive Engineer) deposited at site and mortgaged to
SR 01 b st Government, the amount of all such advances being recovered as the materials
% are utilized, or from the bill for completed work, subsequently submitted.
cir 1. AR rej;acted materials will at once be removed from site by the Contractor to such distance as
¥y be desired, failing in which the Executive Engineer is empowered, after giving ten days’ notice in
awriting, to do so himself, recovering the cost of the same from the Contractor.
- 12, No unsightly pits, refuse stores, or other disfigurements will be allowed to remain in the
S . neighbourhood  of any completed work, and, should the Contractor not
i m"h fo the sups  gomply with the instructions of the Executive Engineer to rectify such
' defects, that Officer may, after ten days’ notice in writing, take such measures
nedy as he may eonsider desirable, charging the cost of the same to the Contractor.

1

_ Not ai)pﬁcablé to the sup-
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VERNMENT OF MADRAS,

General.
Establishment.

EAI foﬂoﬁvihg.papers:—
.~ From R. F. CHISHOLM, Esq., Consulting Architect to Government (on leave),

to the Secretary to Government, Publie Works Department, dated 42, Craven
Park, Willesden Junetion, 19th March 1884, No. 35. :

T have the honor to acknowledge the receipt of G.0., No. 396 W, dated the 14th
of February 1884. .
9. I must express my great regret that any act of mine should have caused the
" Government loss, and if, after perusing this letter, the Governor in Couneil is of
~ opinion that I did not exercise ordinary forethought, I will cheerfully submit to any
: !pstltutlon of money by instalments which he may feel disposed to order.

3. The execution of work in Madras is rendered, under the most favorable
‘circumstances, exceptionally difficult, as the orders of Government are framed to suit
‘circumstances which can be hardly said to exist. Still, I must admit that my own
difficulties were not greater than those which beset other officers, although possibly
they were more numerous. & 3

‘4. In regard to this particular fransaction, I would respectfully submit that, in my
opinion, a mistake has been made in mixing up two separate undertakings, each of which
has no reference to the other, viz., the purchase of timber, and its conversion into
scantlings. These two separate undertakings are as distinct as those of the purchase of
cloth from the merchant and its conversion by the tailor. In this case it was convenient,

- for many reasons, to make the merchant the tailor, but the purchase from the merchant
~ was nevertheless complete and bond fide.

5. Mr. Lennon went to Pondicherry, selected and marked the timber, so that he
could identify it, measured it with Mr. Mansfield, the owner or supposed owner, the
bill of sale was made out, the money paid, and delivery taken, and nothing which took

. place subsequently could affect this transaction. The reason why Mr. Lennon measured
" tfimber in excess of the quantity agreed on was, I understood at the time, to save him-
SO lel,ﬁa double journey should we require more, and I fail to see the importance attached
to this point. Mr. Lennon could without the least difficulty identify the timber he
measured (see Government Order, paragraph 5).
" 6. The timber once purchased might have been converted by Messrs. Mansfield
and Company or by any one else. It was, and is now in point of fact, the property of
Government and for aught that has been shown fo the contrary may be lying at
- Pondicherry, for neither Mr. Lennon nor any one else appears to have gone there with
the view of looking after the property : if it is nof there it could only have been removed
- by some fraudulent process.
' 7. It seems to have been accepted by every one that the part payment I made was
~ an advance, or, to quote the Government Order under reply, ‘“resolved itself into an
advance.” It was in reality payment for a bond fide purchase for property marked and
delivered. If Mr. Mansfield knowingly sold me timber which did not belong to his
firm, the transaction was fraudulent ; if it did belong to his firm and has since been
removed, either he or some one else must have stolen it.

8. I would respectfully urge that a copy of this letter be sent to the Government
Solicitor, together with a copy of Mr. Lennon’s measurements, and the original bill of
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contention that the timber was in fact delivered, viz.; that Mr. Lennon
 timber than the guantity actually agreed on, so as to save himself a
ney should Government require more timber. It is not suggested that the
\of thi§ extra timber amounted to a comstructive delivery of it, and if not,
e irement of the other timber amount to a constructive delivery of
jon’s telegram to the Consulting Architect saying that he (Mr. Lennon)
np?gtims, and asking the Consulting Architect to pay for 35 tons on
: ied by the vendors, is no doubt in support of Mr. Chisholm’s contention
jat the 35 tons had been delivered, but the reason for such immediate payment is
pin the telegram itself, viz., that the Banks would close the next day for the
holidays, and no doubt Mr. Lennon had satisfied himself that the 35 tons of
‘were there and could be delivered when required. It seems to me that
Lennon fell into the same error as to actual delivery as did the Consulting Archi-
and indeed led the latter into the error by the telegram.

- 5. Considering the circumstances that the certificate of the sub-divisional officer
foot of the bill is unsigned, that Mr. Lennon at the time he measured the timber
W it is now said was actually delivered also measured timber which it is not
suggested was delivered and that Government has called upon Messrs. Mansfield,
iremner and Company for payment of the balance of the advance of Rs. 5,250 given
m for the timber, such balance arising by reason of the non-delivery of part of the
timber, I think it would be extremely difficult, indeed almost impossible, now to bring
home a criminal charge against either Mr. Mansfield or Mr. Bremner. The case of
vernment has been entirely changed from what it was in August last when the letter
of demand was written to Messrs. Mansficld, Bremner and Company, and of course
the very most of that would be made if a criminal charge were now to be preferred.
~ 6. So far I have avoided all mention of the timber having to be cut into scant-
lings. Mr. Chisholm says it was a mistake to mix up the two things; but if it was
a fact that the timber or some of it was to be cut into scantlings by Messrs. Mansfield,

- Bremner and Company, that is, to my mind, another reason for Mr. Lennon’s measuring
the timber at Pondicherry not amounting to and not being intended to amount to a
‘constructive delivery of the timber. If, according to the contract, Messrs. Mansfield,

Bremner and Company were to cut the timber or some of it into scantlings, it could
hardly be contended that they had delivered the timber according to their contract

“until they had eut it up, or cut up such part of it as they were to cut up, and in that
_case they were not entitled to payment of the full amount of their bill.

7. I return Mr. Chisholm’s letter and the other papers sent to me, and if Govern-
ment wish for any further opinion on the matter, I should like to be furnished again
with the correspondence and with a statement of Mr. Lennon as to what actually took
place when he was at Pondicherry, whether he knew then whether the timber was the
property of Messrs. Mansfield, Bremner and Company or not, and if not, whose it was,
and whether he knew then that the timber or any and what part of it was to be cut up

by Messrs. Mansfield, Bremner and Company inte scantlings.

R 1Y I -

' From Messrs. MANSFIELD, BREMNER anpo COMPANY, to R. P. LENNON,
~ Esq., Sub-Engineer, Post and Telegraph Office Works, Madras, dated
Madras, 39th May 1883

In reply to your letter of this day’s date, we have the honor to request that for
‘the future your Storekeeper will be good enough to grant receipts at the time that
the timber is delivered on the works. = It is most unsatisfactory to us that a fortnight
almost should be allowed to elapse before receipts are granted, and we cannot possibly
be held responsible for anything that is likely to oceur between the time of deliverin}a;
the teak and the day on which the receipt is granted.

2. We do not understand how any of the scantlings can be deficient in length as
they are most carefully cut up in Pondicherry. We would further remind you that
we are cutting up the timber that you passed when you visited Pondicherry with our
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Consulting Architect with reference to an alleged purchase of

¢ made by Mr. Lennon on acecount of the new Post and Tele-

g for an advance, and agreeing in return to give Mr. Chisholm

quantity of 70 tons teak in logs which they said was their

and which was to be delivered in scantlings by them on or

i e new Post and Telegraph office. From this it appears that

enit were to have confrol over the timber as security for the advance, though
frol was to be retained at Pondicherry is mot apparent, but the actual

3 timber was to be at the new Post and Telegraph office in Madras when
ber was cut into seantlings. In reply to this letter, Mr. Chisholm wrote on
to Messrs. Mansfield, Bremner and Company that he found that the

. down a rule that no advances of any kind could be made on account of
, and that the only way he could suggest of meeting the difficulty was for

n to measure the timber at Pondicherry and wire Mr. Chisholm the
Mr. Chisholm then proposed that he should purchase the timber at a
ate, agreeing to sell it back to Messrs. Mansfield, Bremner and Company log

geen by Mr. Lennon at Pondicherry. Of course Messrs. Mansfield, Bremner
Company were only too glad to accept Mr. Chisholm’s proposal and wired Mr.
field, who was apparently at Pondicherry, aceordingly. Mr. Lennon seems to have
there again and it is necessary to return to his letter of 30th May 1884 to see
t took place there.

6. Mr. Lennon says that he and Mr. Mansfield went to Pondicherry and measured
ap the quantity of timber shown in the list submitted with his letter of 30th May last.
In addition to these measurements, Mr. Lennon says theve are others in his note
book of scantlings in sheds which he did not enter in the list as he had more than
required, and also 14 exceptionally lengthy logs all over 32 feet, of which he only
noted lengths, but which he says were also promised him by Mr. Mansfield, and he says
‘that four tie-beams were actually delivered in Madras, one of which was condemned
‘(as a tie-beam) for a slight flaw, and was sawn up for other purposes. Apparently
these four logs were not delivered in Pondicherry, for they were only promised there
and were delivered in Madras.

7. Mr. Lennon then proceeds to argue that his measurement assisted by Mr.
Mansfield and his Dubash constituted a purchase. On the 21st March 1883, he
telegraphed to the Consulting Architect that he, Mr. Lennon, had measured up 70
tons and asking that 35 tons might be paid for that day on bill of sale signed by the
yendors (Mansfield, Bremner and Company I presume being meant), as the Banks closed
next day for Easter. Accordingly the same day the Consulting Architect for-
led to Messrs. Mansfield, Bremner and Company a cheque for Rs. 5,250, for, it
said, fimber supplied, and enclosed for signature a bill for 1,750 cubic feet of
aber, as if the same had been supplied, at Rs. 3 per cubic foot. No doubt this was
( . accordance with the suggestion contained in Mr. Chisholm’s letter of 20th
Mareh that he should purchase the timber and resell it to Messrs. Mansfield, Bremne:
and Company to be cut into secantlings. Unfortunately, there is no evidence to show
that this arrangement was carried further ; there is nothing to show the resale and very
little to show delivery to Government, and the subsequent correspondence negatives the
idea of any delivery, and still stronger that of any resale, for it speaks of this payment
as an advance, as 1 shall show later on.

. 8. Cariously enough, though 1 do not attach much weight to it, in their letter of
21st March to the Consulting Architect, Messrs. Mansfield, Bremner and Company
acknowledge receipt of the Rs. 5,250 as on account of the 1,750 cubic feet of Moulmein
teak, as if the payment were not in full; and here comes in the remark made in para-
- graph 4 of my letter of 2nd May last, No. 246, that the certificate at foot of the bill, to
he effect that the claim for the price of the fimber is correct and that the materials
ve been received and are of good quality, has mot been signed by the sub-divisional
. Of course this may be open to explanation, but when a man is prosscuted on




0. 1850 W., PusrLic Wogks.

A, DS PAPAP

%0 purchase them. I may not be right as to this, but
fived his knowledge from Mr. Lennon, I think I have
Mr. Lennon knew these four logs were not Mans-

could there have been even a constructive delivery

i were not delivered there, I do not see how the

ber is to be established. The four tie-beams were

8 dppears from Mr. Lennon’s letter of 30th May last.

extended to so great a length that I am unwilling to
rther into the eorrespondence. I will only point out
11th July 1883 and in the correspondence subsequent

it to Messrs. Mansfield, Bremner and Company of the

and delivery of the timber to Government and a subse-

of that timber by either Mr. Mansfield or Mr. Brem-

if there was no delivery of the timber to Government,

ation, whilst if there was, on the other hand, a delivery

@ of the timber to Mansfield, Bremner and Company, there could

180 that in neither case could they be prosecuted. But as pointed

treated the payment of the Rs. 5,250 as an advance for timber to
f treating the matter as a simple breach of contract.

papers sent to me and I cannot advise that any eriminal proceed-
e inst either Mr. Mansfield or Mr. Bremner, for it would be

fances connected with the transaction in timber, to which the above
s reviewed in Proceedings of Government, No. 396 W., dated 14th

or inquiries which have since been made go to show that it is appa-
able to prove actual delivery to (Government in the first instance.
ppropriation by Messrs. Mansfield, Bremner and Company cannot, there-
i, be established. Evidence of the resale of the timber to the firm,

: nally intended by Mr. Chisholm, is moreover not forthcoming.
The transa ansaction, as already observed, thus resolves itself into an advance for
oh has not been delivered in full ; and as in present circumstances there seem
ns of recovering the balance, Rs. 2,864, due, Mr. Chisholm, who is respon-
transaction, will now be furnished with the further correspondence on the
he will be finally called on to show cause why he should not be required
vo0d the loss entailed by his evading a distinet rule of the Public
Works Code,* which prohibits advances
~* Section 1630. to eontractors without the special sanction

of Government.

(True Extraet.)

Major, R.E,,
Under Secy. to Govt., P.W.D.
| (ﬁ_mi‘ishohn, Esq.
;an,&mhiteut to Government.
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