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Proceedings of the Madras Government, Public Works Department, -
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- Read the following papers —

No 250 From IT G PRICHARD, Esq, Government Solicitor, Madras, to
Colonel G W WALKER, R E, Secretary to Government, Pubhc Workg
Department, dated Madias, 24th November 1874, No 602

I mave the honor to acknowledge the receipt of the Order of Government, dated
23th August 1874, No. 2,442, Public Works Department, requesting the Advocate.
General's opinion as to whether the Government, as the Law stands at present, have
| a right to prevent any action on tho part of wdinidual proprietors of lands of
nanigable nivers for the purpose of forming accretions or rendering natural acere.

tions permanent .
2 I submtted the matter for the consideration of the Advocate-General, ang

I now forward, herewith, a copy of his opinion

——

S

OPINION.

There 13 no enactment 1n force 1 this Presidency corresponding to the Bengal
Regulation XI of 1825, which supplies the rule on which the decisions of the
Bengal Courts and the Privy Council as to the rights of riverain proprietors 1n that
Presidency have, 1n most instances, been fonnded It 1s not safe, therefore, to
accept the rulings of the Privy Council upon cases mn Bengal (as 1s done 1n 1,0
5 Government Proceedings of 2nd Maioh 1871) as indicating with precision the state
of the Law 1n other parts of India nor am I awaie of any authontative rulings of
the Madras Courts which would support the inference that the same Law wlich has
- been legislatively enacted for Bengal exists by custom, though not by distinet
~ enactment, 1n this Presidency

N 2 The Bengal Regulation, however, proceeds to a large extent upon loca)
usage, accepting that as the basis upon which the rights of the Government op
the one hand, and owners on the other, are founded, ror would 1t supply, except
wmferentially, any rule for replying to the fiist question now referred, viz , whetliep
as the Law now stands, Government has the right of preventing individual pr Opne:

. tors from taking rcasuzes on the banks of rivers, which their propeities adjoin
cither to cause tho formation of acerctions or to secure the permanence of an accre:
‘tion spontaneously formed, when such action tends to alter the natural course of the
niver, to injure the riparian proprietors geneially, and tonterfere with the necessary
river conseryauncy oo
3 Nor agan 1s there any enactment, nor, so far as the reports Bhow, any
judicial decision as to the other question referred m the Government Order of 28th
\ August 1874, viz, as to the extent of the rights of rverain proprietors to the por-
tion of river beds which, 1n the diy scason, 1s left uncovered by water and appears
1n the form of mud or sand banks

4  DBoth questions must, therefore, be decided on the general principles of
law apphcable to such cases, as, however, these principles are necessarly to a large
extent borrowed from European systems of law, 1t 13 necessary, 1n applying them,
to take into account the differenco of the objects to which, and the conditions under
which, they are to be applied, and the possib.lity of a resulting modification of the
rule by which the matter must be governed. Aa justance of this was afforded 1n
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to say, “ We al| ;ln ] extent Tho proprictors have a right, lus Lordslup © Sed o
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8 The second question, viz , what 13 to be considered the ¢ bed of the
admiiezf when the river differs 1n width at various scasons of the year, does noh
1nst any absolutely defimite and 1nvariablo answer It must be decided 10 €3¢
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channel, 1n which water flows for a sufficient space of time to leave clear evidence
of 1ts action , this channel may be overflown at certain seasons and be left nearly
dry at others, but there would, as a rule, be hittle difficulty in demarcating 1t, ang
the Courts would, I 1magine, consider this to be * the river” in case of any dispute

about 1t

9 In the Enghsh Courts a distinction 13 made between nawigable ang
non-navigable rivers, the alieus of the former being considered to belong to the
Crown, 1n the latter to be joint property of the riparian proprietors Lord Advo.
catev Hamilton, 1, Macg , 46, quotedat p 46 of L R,1,Ex Ap,49 “Thisdistine.
tion appears to have been kept 10 view by the fiamers of the Bengal Regulation -
but I do not know that there 13 any sound reason for applying it 1n the cage of
Indian rivers The current opimon 18, I believe, that all rivers are the property of
the Ciown, but the matter appears never to have received judicial exposition, and
in the absence of this and of pny legislative enactment there might, I appreliend, be
gerious difficulty in the case 0f a permanent formation 1n the midst of a stream bg'm
claimed by the opposite proprietors on the one hand and the Government on thi
other The question 18 perhaps of less importance since 1t 13 quite clear that, nothin
may be done which 1 any way 1nterferes with the natural flow of the river or t}i
existing rights of other proprietors

10 The above remarks will have indicated that, 1n my opimon, the subject 19
beset with considerable difficulty and uncertainty, and that with a view to 3 speed
and convement action 1n matters of conservancy and the avoidance of possible htxgzi
tion, 1t 13 expedient to bave recourse to legislation

(Signed) I S CUNNINGIAM,

22nd November 1874. Advocate-Generq)
No 251 No 49
MEMORANDUM

It may be useful, as a basis for discussion, to note soms of the prineipal
prowisions which, 1t1s thought, should be included 1n the bill for conservancypof
rivers, which 1t 1s supposed will be brought forward, with reference to 1,4
Advocate-General’s opinion that legislation will be desirable. An Act to enable
the Government to deal effectively with this subject, should, the Chief Engineer
for Irmgation thinks, confer on the Goyernment

I (a), full and defimte powers of control over the beds of all delfa,q
nivers, and this defimtion should mclilde those lower parts of al] Tivers
the waters of which when 1n flood are hable to seek other outlets than
the proper channel of the river, and which therefore require to be
more or less embanked,

(t), the property mn all marginal or mid-stream accretions from the date
on which the Act may become law,

(c), the power of acqunng all land formations within the bed proper
of a nver, the removal of which formations may be necessary to gtg
proper conservancy—
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Proceedin

North Arcot, Chingleput, South

and to the District Engineers, Godavery, Nellore,
ervations regarding

Arcot, and Tinnevelly, for the submission by them of any obs
the rivers of thewr districts which they may deem to need consideration,

(True Extract.)

Colonel, R.E.,
Secretary to Government.

To the Chuief Engineer for Irngation.

,» Supermntending Lngweer, Kistna

2 Do Tanjore
,, Dstrict Engneer, Godavery.
. Do. Nellore
- Do. North Arcot.
» Do. Chingleput
» Do. South Arcot.
» Do Tinnevelly. )
» Advocat;,e-General
,, Revenue Department
,» Judicial Department.
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