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: AProceeding: of the Madras Government, Public Worlks Department, -
: : ‘ - list March 1873, s

4

No. 512. Read the following letter from the Acting Government Soi;'citor, tl‘,ow 0
“the Secretary to Government, Public Works Department, dated Madras,‘ S ;
22nd February 1878, No. 96 :— o R

. Wit reference to Lieutenant Shepherd’s letter of the 3rd instant, No. A,
I have now the honour to forward the opinion of the Ad vocate General regarding
. the several claims of the late Contractor Ragavacharry. - .

L

L iy S e <
P . o

. ' .~ OPINION. |
Ir as Lieutenant Shepherd considers, and as appears to me from the Mookh- - -
- tarnama of 22nd April 1871, to have been the case, Mr. Prince was competent to . - A
" come to the arrangement set forth in his letter of 5th August 1871, to the Acting
Superintending Engineer, that document would appear to be the basis on which
any settlement with the contractor ought to rest, I presume, however, that the
contractor now repudiates Mr, Prince’s acts on his behalf, as several of the matters R
now in dispute, notably the claim mentioned in Mr. Shepherd’s memorandum
No. 1, were disposed of in the agreement concluded with Mr, Prince, 5th August
. 1871. This point, therefore, would be the first to be raised in case the matter
were brought into Court. '

"' - 2. Leaving this aside, I proceed to observe upon the several claims discussed

in Mr. Shepherd in the several memoranda appended to his letter, 3rd Febi'uéry ’

1873. The first claim mentioned by Lieutenant Shepherd (Rupees 4,200 for the -

- ancient foundations) appears, according to his account, to be clearly unsustaingble,

f He says that it is the practice in measuring any piece of work to measure up the . - -
whole of the work done, deduct that already paid for, and pay for sthe res; due; ol
that on checking the measurements of work executed in June 1870, he found that - - - o

"some of these deductions had not been made ; that he pointed this out to the S
contractor, who acquiesced and signed the contract certificates of that and the ‘
following months. If this be so, there can, of course, be no doubt that the claim . - S

'~ isabad one. o '
: It a‘ldpears, Lowever, from clauée 8 of Mr. Prince’s agreement of 5th August A
' 1871, that, apart from the 4,200 Rupees just mentioned, there may be a claim on - o
t - the part of the contractor in respect of savings on the estimated cost of certain :

: portion of the anicut work, * When the work has been fully completed, this point |
ran be decided, as provided by_t,}he\; agreement, by the Acting Superintending? )
Engine‘er‘; and I understand from Mr. Shepherd that there is no reluctance on the T
part of the Public Works Department to pay the contractor’ whatever sum may
be so found by the Acting Superintending Engineer to be due, | This, however, ' = ,
. is & matter quite distinct from the Rupees 4,200, to which Mr, Shepherd’s memo. © g
randum No. 1 refers, and is not at present urged by the contractor, SR e
.8. The claim next referred to (memorandum No, 2) is fourfold. One jtem
. .+ is for Rupees 3,200 (about) deducted as having been twice paid for, . . - :
; As to this Mr. Shepherd says that the fact of the work having been twice paid
‘o for is evident from a comparisoq of the measurements for J uly with those for ﬁ
: October. Indeed, the deduction appears to have been too small; it ought to haye. - - | .o
7 - been in respect of 65,756 cubic yards instead of 39,306, This was OCCdsiohed, IRt

~
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Proceedings of the Madras Government, Public Works Department,
21st March 1873. : '

-

been that the contractor was at liberty to buy Rupees 15,000 worth of tools for
the entire contract of 8 lakhs,-and he was to receive credit for a fair amount of
tools which the contractor might bring into store as having become unserviceable.
Mr. Shepherd wrote to the contractor early in 1869, reserving his right to object.
to too large a proportion of unserviceable tools. The copy of this letter appears
to have been stolen from the office records; bqt Mr. Rundall and Mr. Prince and
the clerk who wrote it can speak to its existence. Under this arrangement tools
used to be brought to the store by the contractor, the storekeeper giving a receipt,
and Mr. Shepherd then passed what. he considered a fair proportion of unservice-
able tools and gave a receipt for them, distinet from the storekeeper’s receipt,
which was a mere acknowledgment of the tools having been deposited in store for

Mr. Shepherd’s inspection. The contractor now claims Rupees 14,000 in respect

of unserviceable tools; Mr. Shepherd has passed tools to the value of 7,700 Rupees,
but Le refused to pass more on the ground that, as only about half the contract had
been completed, more than half the estimate of 15,000 Rupees for tools ought not
to bo allowed. It is, of course, difficult to say anything precise as to a matter the
chief evidence upon which is a lost letter ; still, as Mr. Shepherd states the case, .
it appears reasonable enough that credit should be allowed only for a proportion
of spoilt tools fairly corresponding to the .amount of work done, and the store-
keepef and Mr. Shepherd’s respective receipts appear to indicate that such was
the course actually pursued. I think, therefore, that the Government are.right
in refusing to allow credit for the balance of to?ls,‘ for which Mr. Shepherd’s
receipt Lias not been given, except for the few Wlpch I understand he consented,
with Mr. Prince, to pass at the rates then agreed.

Memorandum No. 5.—This is a claim in respect of about Rupees 2,500 deducted
from the contractor’s credit account under the following circumstances :—Io
was allowed a certain amount of fuel, 3,500 loads, and Rupees 5,000 (2,000
loads at 2-8 per load) in respect of his contract to supply bricks for the anicut
and head sluices, and he actually received these amounts. But he failed to
‘complete the supply of ,bricks for the works in question, and Mr. Shepherd has
therefore deducted from his account the value of the firewood employed in order to
purn bricks enough to complete the work at the rates allowed to the contractor."

The x:;hole of this arrangement about the bricks was oral; but the accounts

tment will show the amount of fuel received, and the payment of the - -

of the depar . . : ‘
Rupecs 5,000 for the balance of fuel unsupplied and the deficiency in the supply
of bricks by the contractor. The deduction seems therefore to be quite right.

" Momorandum No. 6.—This refers to a number of petty claims, arising out

of the matters of account, which Mr. Shepherd says were fully discussed and
ince, and are, if Mr. Prince’s argument is to be upheld, met

" adjusted with Mr. Pr .
documesntzg I, however, the agreement is to be disregarded;

by clause 11 of that
the office accounts will, Mr. Shepherd states,
of the claim in each instance. x

I have now endeavoure
connected with it from Mr. Shepherd in conversation. I desire, in conclusion, to

jnvite attention to the very loose informal and inadequate agreement made by -
‘ with the contractor, 21st December 1868, which is the decument

Mr. Shepherd De . |
on” which Government must now take its- stand. This document contains a -

clearly establish the groundlessness

d to set out each claim as'T have elicited the fucts -
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. prowsxon for penaltles in case of the work not being complete, by 1st April 187 1

7 _and st Apnl 1872, and if the contractor offers any resistance it will of course be

| well to show him tbat he is exposed to this lmb111ty, if Government chooses to

stand strictly on its rights. The whole instrument is, however, so vague and

.. irregular, that it ‘would be really desirable not to have to rely upon 1t if this can

 be avoided. It would be most desirable that any documents of this land should

" be drawn up in a.ploper and business-like form, and not be allowed to assume

" whatever form a subordinate official may choose to give them. The. document

now in questlon 18 80 framed as almost mev1tably to lead to dlspute and. to be
almost useless in case of l1t1rrat10n
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* (Signed) H. 8. CUNNINGHAMM,

' 2lst Felruary 1873. | ) - Advocate-Gme: al , /
' 3 ALt /'/ YA / /
No. 513. ORDER TnEREON, 21st March 1873, No. 887. - r /W‘/[“/Lm /” A“/z /1 ¢ “/é/ ! “/4/ ¥ /H /? ({* e ;
1 - ; " ThuesE papers will be communicated ki / ) / f ., ‘ . . //
LSTABLISIIM{ ENT, NO. 07. \ to the Distri ict l&nf’lneer, T mnevelly, ._;3 4 Z7[i /‘) , [L ¢ : / ((,L/lll ZZL ( 11. % ({,7 ///‘4/ //ké. 1(/ ,.

and that Officer will inform Ragava- S :i " Co / , / // / .
| y : ; 1EU e f'/Z«/ y7 i 2
charry, late Contraetor of the Streeviguntum Anicut Works, that the Government RN \ [2age ’47 Nei” /1 f/ 10888 oY /4’ '#,]V/ d el
' ’ /&/;f{{/ ﬂl(/ L_/[/({/L ' [tﬁ/ ’“{ (}}2/1/ ( lZ(/ //‘jq'/lﬂ ;[ //t [’tl/é

v must decline to re-consider any of the claims which were settled with Mx. Prince,
acting as the Contractor’s Agent. The agrecment then arrived at should be = ’
carried out, and, if Ragavacharry declines to aceept the amount due to him under- " h/ //./ ///g g p//;,,,/ .///U“ / {’M L’/ ” E/// /M/ / ‘J‘/
/ ; / ‘;‘T“
/7‘10&7”7 ﬂ// Lpree o’ﬂ/)‘”»u/é’/ /z ,,/u/ /c/ LET 10 ,Tf"
(?,{‘ g‘,,[u(‘é /(Z/H////' L’///ﬂg AT ’4; af—“ 01// z««/

that agreement, tor'rether with; any sums on account of admitted claims not . g
included in the arrreement and to grant a 1ecelpt in full of all demands, he should
be informed  that the penalty of -5 per cent, on the value of work done will be

v
£ S .

by, -t

yet been completely measured, or which, as regards rates to be paid, is dependent
_upon work yet to be carried out. The total amount thus exhibited, subject to such
~modifications as may be requisite where the claims have not been finally deter-
mined, will be the sum to be offered to the late Contractor, and should*his scttle-
ment be rejected and a suit be filed, this amount, less that for penalty incurred,
which should be reported, will be the sum to be pmd into Court when filing
the answer,

3. Instructions will be issued shortly to the department generally, with
refercnce to the remarks of the Advocate General, in the concluding paragraph of
his opinion, on the- Sub_]ect of the mforxnalxty and inadequacy of the agrecment

~ entered into Wlth the C‘ontractor for the Anicut Works

enforced, and that he W111 not again be oﬂ'ered the amount now sanctioned to i: ‘
be paid. . ) , 1 { / . ‘ &
2. The District Dnrrmoer is requested to forward, as soon as poss1blo, q- l( ‘ n//'f" /ﬁlz( /Z”‘“ /Zf 1“2{(/‘//44’ //f, /L ,,////) ﬁ’(/ l 8
complete list of the admitted claims, showmcr the amount to be paid under each, R 4 , // /y //, / R
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