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Proceedings of the Madras Government, Public Works Department,
7tk October 1872. .
Read the following letters —
No T72. From the Special Executive Engineer, Wynaad, to the Secrctary to

Government, Public Works Department, dated Vythery, 6th September
1872, No. 396.

I ravE the honour to enclose certain proceedings named in the margin for the
consideration of Government. The

1 Plamt dated 22nd March 1872 i
1 Deposition of Mr. Hasler, dated '6th Apnl reason that these bhave not been sooner

1872 . submitted is owing, in_the first instance,

Do of Mr J R Malcolm, dated 5th do : : e
Do of Dr Hewston, dated 5th do. to t%le suit not hav1.ng .been 1.nst1tuted. as
Do. of Mr C T Wiikins, dated 5th do  against Mr. Hasler in his official capacity,

1
1
1
i Do of Mr T W Rayne, cdated 5th do ;54 then the delay inthe Munsiff’s Court
1
1
1

Do of Mr A Pereira, dated 6th do A .. .
Do of Mr T W Ditmas, dated 5th do 10 furmshing the requisite particulars.

JB; 13720}” Mrs Macfurlane, dated 23rd 2. It will be seen that the occur-
Proceedings of Munsifi’s Court, dated 22nd rence took place so far back as 5th Janu-

September 1872. - ary 1871 ; and it may also be noted that

Mr Hasler, the Range Officer, having been absent on leave for the Christmas |

holidays and having only returned on the 4th January 1871, a day previous to the
accident, had no opportunity of personally inspecting the road, and is, therefore,
not in a position to state more than what his orders on the subject of the stones
placed on the road-side were I may, however, mention that it is within my
knowledge that he heard nothing of the accident having happened till many days
afterwards, and that, therefore, at all events, no subsequent removal of the heaps
of stones was made, at his instance, by way of contradiction to the plaintiff’s
assertion, that there was not room for him to drive past. The heaps of stone were
collected for the purpose of building a culvert close to the spot, and very near
the place the roadway had been stopped and a temporary track made for accom-
modation of traffic. It will be seen also that the plaintiff admits that he was aware
that this material was being collected, and that he bad driven over the road the
previous day ; be cannot, therefore, plead 1gnorance that the roadway was to some
measure narrowed. He also admuts, and it is notorious among those who know him,
that he is extremely short-sighted, and that although he can sce with a glass
he cannot say whether he was using one at the time. I fancy that it is scarcely
lLikely that he was using his glass, unless he wears spectacles, a question that was
omitted to be asked. Iknow the plaintiff personally and have never seen him
wearing spectacles. The time of the year when the accident happened was the
full coffee-crop season, when the traffic along the road is greatest ; there cannot
be a shadow of doubt that numerous carts had been passing along the road through-
out the day , and, as it was a moonlight night, they would also (as 1s the practice)
have used the road long before any of the departmental work-people could have
had an opportunity of removing the obstacle had 1t existed. It 1s proved that
thero was nothing to obstruct the road between 8 and 9 the following morning ;
and 1t is also a fact that the spot where the occurrence took place is about 1} miles
from the nearest departmental cooly lines, while Mr. Malcolm’s house is about
the same distance, or a hittle more, in the other direction, and off the road, making
it unlikely that news of the accident could have rcached the work-people early
enough to make them put the stone heaps further off from each other. Those who




Proceedings of the Madras Government, Public Works Depar tinent,
7th October 1872.

Jcnow Canarese coolies would, if unprejudiced, scarcely admit the likelihood of
their taking the trouble to effect guch removal unless by special orders, even if
they had heard of the accident. I must say I think it scarcely credible that
~vhile the road was admitted by the plaintiff himself not to be dangerously
obstructed the previous day when he drove over it to Manantoddy, that it was
used throughout the day aud night by country carts, and was also perfectly safe
early the following morning, just for the occasion of the pluintifi’s moonlight
drive, at an hour when he was paturally driving tolcrably fast to get home to his
dinner, the heaps of stones were purposely put closer together. It must be borne
3n mind that although the road is in use for wleel traffic, it is one under construc-

_tion along its whole distance, and that where culverts or bridges have to be built

it is absolutely necessary that material should be collected, and that if sufficient
room is left to accommodate traffic while such work is going on, more cannot
be demanded. It is not long ago that there was not a mile of road hardly in the
whole district that could be used by wheels, even for slow traflic, and many were
scarcely practicable for horsemen ; to expect, therefore, that the same confidence
and want of caution is reasonable, driving over country roads by night as would
be in a presidency town or large cantonment is, I think, scarcely admissible;
and if such a precedent were established, Government would be exposed to con-
tinual actions of such a natwe. I do not mean for one instant to say anything
against the plaintiff in the present suit (whose character secures him from auvy
such insinuation), but I do know of some individuals who might meet with accidents
which, if the principle of prior knowledge of an obstacle or danger on a road
were to be held as not necessitating caution, would no doubt have frequent oppor-
tunities of bringing similar snits, for it would not be easy to prove whether inso-
briety had anything to do with such an incident, but it would not be at all
unlhkely, and, therefore, I think that it is desirable that this case should be dealt
with by some legal authority of somewhat highér standing than the Munsiff of
North Wynaad. My own theory is that a stone had in all probability either been
accidentally dislodged from an adjoining heap by a pack bullock, or been purposely
placed on the roadway by a cart driver to scotch his wheels, a practice that they
are very prone to, and that Mr. Malcolm, a short-sighted man, driving at a
tolerably rapid rate in a very ricketty conveyance, bumped his wheel on the stone,
and was jerked out. It will be observed that Mrs. Macfarlane’s evidence supports
this theory, and it is further strengthened by the fact that neither she nor her
child was thrown out, nor was the dog-cart upset. Had the obstruction been a
heap of stones, this latter could not have been avoided, and, moreover, unless the
conveyance was being rapidly driven such a violent jerk could scarcely have
occurred, but the obstacle would either have stopped the cart altogether or the
wheel would have gone too gradually over it to cause such a shock. In that
case I cannot see how any one can be held responsible unless the person placing
the stone there could be identified. I do not know whether coolies employed on
daily hire are in law constituted servants, and whether employés are liable for

their acts when not in accordance with the ordurs given by them to such daily
labourers.

3. I have only further to state that the costs in the suit, up to date, have been
plaintifi’s Rupees 69, defendant’s Bupees 47-0-0.  Mr. Hasler did not apply to me
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is to be held Lable in this suit the Government could hardly leave
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Proccedings of the Madras Government, Public -Works Department,
7th October 1872. <

et

to take up the case officially prior to the hearing before the Munsiff, or I should
bave brought it to notice before. o

4. 1 have now to ask nstrugtions as to whether Government 18 disposed to
defend the case or to appeal in case of an adverse finding by t}.xe Munsd.i'; I
myself think that it would be best to have the ponts of law in question definitely
setﬂ‘?' There is evidently a clerical error in the heading of the Munsiff’s
proceedings which 1s dated 220d September 1872.

e et

. No. 73. , From the Government Pleader, to the Secretary to Government,

Pablic Works Department, dated Madras, 23rd September 1872, No. 118.

1 nave the honour to acknowledge receipt of the Proceedings of Government

in the Public Works Department noted

G O, dated 19th September 1872, No 136 10 the margin, Tequesting my opmi(?n

whether a suit brought by a Ar. Malcolm against Mr. Hasler, a Range Officer in
vernment. .

wyn;ild,AS: iuiictsi:c:f:(zdiiebgoggon of affairs is that the suit is brought against

Mr. Hasler as a private individual, issues settled and evidence taken and the caso

when the plamntiff suddenly discovers that he meant to have

1ipe for judgment, for the negligence of their

oht the suit against Government, as bemg hable T
:;) :lailts. Technizally speaking, if Gl())lv%rnn&ent ‘tallffs :E;ct]ll:: en: 523 g}tttg; :1};:
3 at once. aintiff might € .
Sm;?s“go‘;;:;lb:ui:}:;ﬁ the Government of which they are the sefm.nts. He
ziosle to sue Mr Ifasler, and it turns ouf that that gentleman was n;t in (;jlargeﬂa:
the time tho orders were given for placing th.e stones szuc:. tlcl) aver é:::, 3 ; :
cause of the accident, and cannot, therefoxt:e, be 1111?1):(: ;Jﬁ;(;l::&;; g:te:eoum i
g oe of any ,
o Wot‘;ld natost : ;f:;tt({):zbjlidz:;:::;etﬁem ]fTor damages for an accident caused
N trleat l::;wrence of theiroemployés, and to have 1t decided Wl}ether' there was
el negl - | the case as to make them liable. Certainly if any oune
any such negligence 1in o
1 th the cause of the accident, to pay the
who p;s&nagivtfxt::ft tc(;r(ll:ur iln this view, anorder might be ?assc_d to the
e G lirnment though not bound to take any notice of this suit Wh.1ch
o thatl b O: inst & G:overn?nent servant as a private individual, have no objec-
tior v Iama cumstances to treat the smt as1if brought against them for the
ot “ndef_t . cu‘nts and 1f the Court holds that the accident was caused by t}le
B e fs etrl:iir se,rvants to pay the damages actually sustained by the plamtiff.
et on of the liability of Govemment’in cases such as these, the
§ : roneful acts of their servants, whether
o e erlnpl?};(jlsotrzot.tlslgcfz: i:;h:h:r o:d::nary course of the busmess. in which
specielly 2 {01'} 6(1 No d,oubt the relation of master and servant for this purposo
e er;lph?te ;gxist between Government and the coolies employed in 1.na.k1ng
o letl (; roads, who are under the immediate control and supervision of
E O e f l(grovemnr:em: and thercfore constructively of Government and are
e Ofﬁcef.s OG rernment v’rork and paid out of public funds. If, therefore, the
engagel e d by a heap of stones, or a single stone being placed by any

3. Astothe questi

. accident was cause
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Proceedings of the Madras Government, Public Works Departmen:,
7th October 1872.

of the coolies in the course of their work in such a position as to bo dangerous
to a person driving with reasonable care, the Government would, I think, bo liable
in the present case. What is reasonable care in such a case is a question of fact
depending upon the general state of the road and the knowledge the person driving
has of the probability of there being any obstacle in the way. Of course, as
observed by Major Kennedy, a style of driving which might be prudent enough
in a presidency town would be very rash on a Wynaad road, and doubtless the

Court will take this into consideration.

4. The evidence, as to the immediate cause of the accident, is conflicting, but
perhaps the balance of téstimony is in favour of there baving been as dangerous
obstruction on the road, which plaintiff could not have known of and could not
well have avoided. The gentleman who was riding in frout appears only to have
escaped an accident by his horse jumping over the obstacle. All this, however,
is a question of fact which may be safely left to the Court upon the evidence
already taken. If the Court should be in favour of plaintiff it might be submitted
that he should pay his own costs, as he brought the suit against the wrong person ;
strictly speaking he ought to pay Mr. Hasler’s costs.

9. I return the papers forwarded to me with the above proceedings.

——

O=rDER THEREON, Tth October 1872, No. 2,339.

No 74,

UxpErR the circumstances brought
1o notice in this letter, His Excellency
. the Governor in Council will not object

to the suit instituted by Mr. B{al-.co]m against Mr. Hasler in the District Munsiff's
Court at Manantoddy being defended at the public expense,

(True Extract.)

ESTABLISHMENT, No 9.

’ Colonel, RE,
Secretary to Government.

To Major R, B Kennnedy, with ten Enclosures,
To the Controller of Public Works Accounts.

Exd. E C. Shunker,
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