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Proceedings of the 2ladras Gorvernment, Public Works Department, - .
| ~ 18t July 1871. ; St
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No. 196. ° Read tho following letter from the Government Pleader, Madras, to

v

‘ the Secrctary to Government, Public Works Department, dated Madras,
; 29th June 1871, No. 109 :— :

!
&

Witn reference to the Proceedings of Government noted in the margin, I
G - ona have the honour to submit the following
» 0., No. 228, 26th January 1871. opinion. I regret the great delay which

o

i
L 4

%
t

: }
has eccurred in my answering this rcference, which has been caused partly by my.

}ate absence in Tinnevelly, and partly by my having to obtain from the Superin-
tending Engincer a copy of the Moonsif’s Judgment to which the refercnce
relates,

&

contractor, against the Range Officer, Mr. Donaghue, in allczwil_lg agai.nst the con-
fractor only half of the sum stipulated in the contract as liquidated damages for

breach of the contract. On looking at the Moonsiff’s Judgment, I observe that its.

ding Engineer in his

eflect is not quite accurately represented by the Superinten i
The judgment is not

;f ‘ ) -
‘'report to Government embodicd in the above Proceedings. 1
[very clear, Lut, as I understand it, the fact that no special (.lmnago from the breach
épf contract is proved, is only one’of the circumstances thatin  di:
.the whole liquidated damages. It appears that, as Mr. Donaghue says by mist
! . . t ;

;3 notice was given to the contractor, mentionin > tin i :
;must be completed a month later than that fixed by the terms of the contrac':t, an.d
;the Moonsiff thinks that this makes it inequitablo to charge the coutrnctor.thh tlie
:whole damages fixed by the contract for non-completion within contract time.. -In

-

ake,

this view I think he was right; indeed, I should have becn inclined to go furtber

;}and hold that; in consequence of the extension of the time, whether by mistake or
not, would make no diffrence unless the plaintiff knew of the mistake, no damages

l‘foxr. non-completion within the time could be recovered at all, for he might have

! ) .
i 8. If the Moonsiff had decided, asthe Superintending Engincer seems to think

ghe did, that in all cases whero a sum is fixed by the parties to a contract as liqui-
| dated damages for breach of the contract, that sum cannot be recovered without
showing actual damage resulting from the brcach, he would clearly have been
~Wrong.  The law on this subject has undergone considerable modification by the

.decisions of the Courts of late years. Formerly the tendency was to regard all_

_ §§uch stipulations in contracts as penalties which could not be enforced, but the
-Inclination of the English Courts in modern times, in which respeet the Courts out
i‘here have followed them, has been to keep parties to the terms which they have
‘¢hosen to fix for themselves. The question in each case is what was the intention

,of the parties at the dato of the contract as evidenced by the words used. If these “ o

;Clearly show an intention to fix beforehand a certain sum as damages for breach
of contract, that amount >t damagea will be dcereed by the Courts on breach,

‘?.‘éhether actual damage (> that extent has been caused or not, (sce Dimeeh s .
 ~orbett, 12, Moore's Privy Couneil cases, page 229 ; alsoa case reported at page 951

5°f the 2nd volume of the High Court Reports.)

t

i 2 The question referred to me is as to the soundness of the decisior% of ﬂxe
District Moonsiff of Trivalore in a suit brought by one Vythelinga Pillay, a -

duced him to disallow '

1g as the time within which the werk -

jcompleted the work within the timo as extcnded if he had been allowed to do so.

A
ki
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Lroceedings of the Madras Governmmt Publzc IVor/:s Depariment,
: ‘ 13tk July 1871.

4. I have no co

suﬁiclently clearly evidenced by its torms,
the mere use of the words liquidated damages will not
intention, if it is nerratlved by other incidents of the ¢
~where there are numerous acts of different impor
contract and the same sum is. 'stipulated as li
perform any one of such acts, Insuchacaseit;
should have intended to estxmate the value of
non-performance at the same sum, when it is mg
and, therefore, unless there is something else to

the contrary will be’ mferred from the terms of the contract. So where  the pay-
ment of a smaller sum is securcd by an agreement to pay a larger on fdllure and
80 in other cages, Whother therefore, a sum is to be considered as a penalty or
18 a qucstlon depending on the terms of the contract in each

It must gl

be suflicient to prove this
ontract . as, for example,
tance to be performed under the
quldated damages for fmlure to
8 very improbable that the parties
each act and the damages for its
nifest that they vary conmderabIY y

~case,

5. T enclose the copy of the Moonsxff’s Judgment forwarded to me bY the
Superintending Engineer o

- No, ‘197. ORDDR THEREON, 13th July 1871 No. 1,820.

LbTABLlSHMLNI‘ No. 28. ing Engincer of fne 6th Division in

A ~ continuation of G. O., No. 228, dategl
. 20th January 1871, ‘
(True Extract )

. “f“ : “‘ Colonel RE.,

L e L ,S'ecretary o G’Ot‘emmmg o

To the Supermtcndm" Enrrmcer, Gth Division,
To all other Superintending Engineers. ‘
To Major R. B. Kennedy. .
To the Acting

Cluef En"meer for Irmgatxon.

Exd. S. T. Augustin. » . ) RV

w 8ys be remembered that

show that such was the intention, |
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