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Proceedings of the Madras Government, Public Works Department,
19th November 1869.

No. 404,  Read the following letter from the Government Pleader, Madr?;,s, to
the Sccretary to Government, Public Works Department, dated Madras,
15th November 1869 :— :

Wirn reference to the order of Government, Public Works Department, noted

Dated 6th Aol 1669, No. 1 in the margin, I have the honour to for-
pri » No. 1,125. ward, for the information of Government,

copy of the Proceedings of the High Court on the hearing of the Appeal (Regular
Appeal No. 19 of 1869) from the Decree of the Civil Court of Trichinopoly in
Original Suit No. 10 of 1868. I applied for a copy immediately after the hearing,
but owing to some delay in the Registrar’s office have only just been furnished
with one. '

2. It will bo scen that the Court holds that the only part of the plaintiffs’
_claim in which they can succeed in this suit, is that relating to the application of
the Rupees 1,000 levied, under the Magistrate’s decision, from the first eight defend-
ants for the repair of the bund, the subject of the suit, and that this part of the
plaintiffs’ claim depends upon two questions, upon which at present there is no satis-
factory evidence :—(1) whether the continuance of the cross bund is prejudicial or
otherwise to the surrounding lands; (2) whether there is any obligation on the
Government to repair it. The Court accordingly directs these two issues to be
tried by the Civil Court, either party to be at liberty to adduce fresh evidence.

3. As to the first issue it will only be nceessary for the Executive Engineer, or
some other competent person, to give oral evidence to the same effect as the
written statement filed on his behalfin the suit. On the second issue, evidence should
be adduced to show (if such be the fact) that the bund in question has been

usually, if not always, kept in repair by the villagers themselves; and that if it ever

has been repaired at the public expense, such repairing was an entirely gratuitous

_ and voluntary act on the part of Government.
4. I presume the Rupees 1,000 have not yet been returned to the persons
_from whom that sum was collected, in accordance with the order of Government
" in the Judicial Department, dated 11th February 1869, No. 80; care should be
taken that this is not done before the final decision of the appeal.
In the High Court of Judicature at Madras, Wednesday, the twenty-seventh day of
October one thousand eight hundred and sixty-nine.

PRESENT ¢

The Lonourable Sir C. IL ScoTLAXD,
The ITonourable Mr. Justice COLLETT.
Regular Appeal No. 19 of 1869.

Subbuvaiyan and eight others, Appellants, (1st to 7th, 9th and 10th,

Plaintiffs.)
Sami Muttu and eight others, Respondents, (Defendants.)
Regular Appeal against the Decree of the Civil Court of Trickinopoly in Original Suit No. 10
L4

of 1868.
This Regular Appeal coming on for hearing ; upon perusing the grounds of Appeal, the Judg-
terial papers in the suit; and upon hearing the

ment and Decree of the Lower Court, and the ma
arguments of Sunjiva Row, Vakil for th

Kuight, Chief Justice,

o Appellants, and of Mr. Government Pleader for the ..
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“the Government are under an

i i Lo A e Sl
- b bl i,

-

1) 0085(11.726"8 cfthe Madras G I .
. T overnment, ubli Y
1941 o { . ic Works D(’])dl tmentf

9th Respondent, and Mr. '
b olloming 1—- "' Sloan, Counsel for all the other Respondents, the Court’ delivcred:
JopouesT.—The relief sought in this suit i

1867 ; secondly, for an. in.junction to restrzizutllteljle;}elzgfx:::df‘:rf;s:;,itz:ge: f?r Toss of crops.in
of the bund by the plamtrfifs ; and, thirdly, for the a‘pplication of the Ru elensalw(;ga t.he restoration
ment Treasury to the repalfing of the bund. Asto the damages theress no ’ tisf mt . G‘_’(‘;(‘m‘
and even if proved, they were attributable to th:z breach madzai’ns lagG(t)“)ryf o ;’}"Z
ded compen.sation by the Magistrate beyond the Rupees 1,000 ’ Aosr:) :;10
dence of interference on the part of any of the dcf:enda’nts .and the suit
As to the third head of relief the 9th defendant was’not the proper

admitted that he has been treated by the
such.

The

in propf of them,
the plaintiffs were awar
jnjunction there is no evi
must fail in that respect also.
party to be sued, but the Government Pleader having
Government as their representative in the suit, we can allow the suit to goon against him as
Dut the mode in which the case has been dealt with prevents our deciding i{f; at relscnt

relief sought depends upon whether the continuance of the cross bund in qu:stion i: b .
to the lands of the partics and of those occupying adjacent lands, and wupon whether
y obligation to repair such cross bund. A finding therefore upon the
Whether the cont.nuance of the cross bund in question is p}cjudicial
lands, and whether there is any obligation in the Government t0

prcjudicial

followingd jssue i3 mecessary.

or otherwise to the surrounding

¥

be, and the same hereby are, referred

and the said Court is hereby authorized to receive any additional
by the parties relating to the said issues, and is directed to return
dence to this Court, within six weeks from the date of receiving

berty to go into further evidence.
ordered that the foregoing issues

yepair it-
The parties will be at i

It is accordingly hereby
tp the Lower Court for trial ;

cnce which may be produced

evid : .
ogether with the evi

iu ﬁnd:ng, t
vis order. )
L8 o7 (A Truo Copy-)

(Signed) I WIGRAY,

’ ‘ Acting Reglistrar, Appellate Side
M PR e ’
ORDER TTEREOK, 19th November 1869, No. 3,700.
CoxMUSICATED to the Superi
ing Enginecr of the Gth Division, with
reference to G. 0., No. 1,129, of the 6th

April 1869. , _
rested by the Government Pleader

ntend

No. 405.

l . ESTABLISHMENT, No. 45

s will adopt the course Sug

5 Caplain Oake

Iaragraph 3.
3. The su

ment, with reference

the Judicial Depart-

4 will be considered in
11th February

in
ent, No. 195, of the

bje'ct of paragraph
to the orderin that departm

150l
, (True Extract.)
(Signed) CHARLES A. ORR, Colonel, E. E,
Sceretary to Government.

’

i‘o the Superintcnding FEngzinecr, Gth Division, with cOpy of Enclosure-

. Judicial Department.
gol. E C.Shunker. -
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