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" Lroceedings of the Madras Government, Public Works Department,
19tk December 1867, '

No. 390. Read the following letter from the Government Solicitor, to the

" Secretary to Government, Public Works Department, dated Madras, 14th
December 1867, No. 807 :—

Dated 5th December 1867, and made on letter 1. Ihave the honor to acknowledge

from Consulting Engineer for Railways to the Order of Go :
Government, of 3rd idem, No. 332. vernment noted in the

.

, margin, with its enclosures, requesting
the Advocate General’s opinion as to theright of Government, under the terms of
their Agreement with the Indian Tramway Company, to call upon the Company to
restore to the Mirassidars of Konary Coopum, a free passage to the water of their
tank for the irrigation of their fields; and as to the power of Government, in the
event of the Company refusing to do so, to enforce compliance, by prohibiting the
running of the trains over that portion of the line which has cut off the tank.

2. I laid the papers before the Advocate General for his consideration, and,

3. I now forward a copy cf his opinion, and return the order and enclosures
above noted.

—

OPINION.

1. Iam clear that the Government has no power to act in the present instance
under the 30th Section of the Agreement with the Tramway Company. The
“rights and safety of the public,” therein alluded to, are the rights and safety of
the travelling public, who are on the railway. The “ public” would be far more
damnified than benefited by the elosing of the railway. Thousands might be
made to suffer for the injury done to a comparatively very small section of the
public, the ryots or Mirassidars entitled to have their forty acres watered by the
channel which the Tramway Company has cut off or blocked up. In fact, the
Mirassidars are not the public, though they are a general body : and the distinction
between public and general rights is perfectly well known, and very reasonable,

9. The same remarks apply to Section 7 of the Agreement, to which attention
has not been drawn.

-

3. Dut, though the plan suggested may not bg. the proper way of compelling
the Tramway Company to do the ryots justice, it may still well be that they have
received injury, and must therefore have a remedy. . '

4. I am of opinion that the parties injured have a right of action against the
Tramway for obstructing their easement of water flow. It may be, as the Engineer
of the Tramway remarks, that they have been some time in finding out their
grievance, or more probably in secking redress; but by Clause 12 of Section 1 of
Act XIV of 1859, the Limitation Act, they have twelve years within which to bring
ti.cir action,

5. Whether, under all the surrounding circumstances of this case, the Govern-
ment will remit the ryots to their action, or have the necessary works done for
them, is a matter for the discretion of Government.

6. Iobscrve that tho Agrecment is dated 3rd August 1867, It recites that
there was no previous Agreement executed; that the Tmmway Company had
completed their line in anticipation of an Agrecment; that the line was opened on
the 1st August 1865, such line and all belonging to it *“ having been duly inspected



Proceedings of the Madras Government, Public Works Deyartment,
19:h December 1867.

“by the Consulting Engineer for Railways, acting on behalf of the Government,
“and found to be well and substantially constructed and fit to be opened for traffic.”

7. The whole procecding appears to have been very loosely conducted on
both sides. I am not aware whether there was any gencral undertaking on tio
part of the Tramway Company to construct sufficient water-ways for existing
channels, which the Government could compel them to abide by. But I question
very much whether, after the inspection of the works by the Government Engincer,
his report on them, the Government’s adoption of that report, and its embodiment

in the Agrecment, it is now open to the Government to say that the line has not, in
all respects, been properly constructed.

8. Nor do I know under what circumstances the land was taken up, whetler
under Act XX of 1852, or whether the owners have ever been paid for their
property. A consideration of these matters may probably weigh with the Govern-
ment in deciding whether or no to assist the ryots. The relations in which the
Government and the Tramway Company stand to each other may possibly make it
undesirable to leave the Company to be sued by the Mirassidars. At the same
time, it is impossible to say what similar acts may have been committed by the
Tramway Company. The present application may be mercly tentative, with the

view of establishing the liability of Government; after which other and more
formidable claims might make their appearance.

9. Itcan hardly, however, be that such a state of things can occur again.
- I presume that, before any further undertakings of this character are sanctioned or

begun, binding Agreements will be executed, specifying precisely what the Company
is to do, and for what it shall be liable.

(Signed)* J. B. NORTON,

10¢% December 1867, Advocate General

No. 391. OrpER THEREOY, 19th December 1867 , No. 3,927.

RAILWAY, No. 27. :. Recorded, with reference to the

Order of the 19th instant, No. 3,920.
(True Extract.)

. (Signed) CHARLES A. ORR, Colonel, R. E., *

Secretary to Governient.

Exd. S. T. Augustin,

| grﬁ[lns Hf g‘,\grmnwnt made and enfered into this Twenty-

third day of August One thousand eight hundred and sixty-seven Bet:veen
Tne Secrerary of STATE in Council (hereinafter calle.d .“ The Gov:ernment ’) of
the one part and Tue Ixpraxy Trauway Coypaxy Lumted. (hereinafter called
¢« The Company”) of the other part WHEREAS the Compafly in or abf)ut.: the ye.ar
One thousand eight hundred and sixty-four entered into negoclatlons' foh
the Government with a view to obtaining from the Government certain aid

)

and concessions to and in respect of a line of light Railway with a gauge

of three feet six inches from the Arconum Station on tlu? Madras .Railway
to the town of Little Cunjeveram a distance of eightecn miles and sixty-five
chains or thereabouts which the Company then proposed .to construct and work.
Axp wHEREAS the Company afterwards and with the sanction of the government
but before the terms and extent of such aid and concessions as af.oresaxd had been
finally detcrmined and agreed upon commenced and proceeded with the construc-
tion of the said proposed line of Railway. Axp WIHEREAS the Cum.pa.ny afterwards
completed the construction of the said line of Railway togfath.er with all necessary
stations sidings engine houses store housef and other buildings and erections at
the several places Lereinafter named that is to say Arcomfm Pullooi', Cheflg.lea-
royen's Choultry and Little Conjeveram ax.ld .such line of Ra-llway st.atxons sidings
engine houses store houses and other bulldl.ngs and ?rectlons having been duly
inspected by the Consulting Engineer for Railways acting on behalf of the Govern-

ment and found to be well and substantially constructed and fit to be opened for

traffic the said line of Railway was onor about the First day of August One thousand

eight hundred and sixty-five opened for traffic throughout the whole distance

between the said Arconum Station on the Madri.xs Railway and the said town of
Little Conjeveram. AND WIIEREAS the Company with the consent of the Government
but at the cost the Company made and constfucted the sa.xd line of R‘nl'way for the
distance of fourteen miles and twenty-two chains commencing fron.l the sald Arconum
Station along and upon one-half of the Govex.'nment road 'lea(.]mg fr01.n z\rcon}lm
aforesaid to Conjeveram aforesaid and the remau.xder of the szud.lme of Ral}\vay b(fmg
o distance of four miles and forty-three cha.ms. together with the said stations
sidings engine houses store houses and other buildings were made and constructed by

Dt t} eios't of the Company upon land taken up by and at the cost of the Govern-
anda :l de over to the Company free of charge. Axp wiEREAS the Government
’.nc“t mtd mat'on of the Company’s having made and constructed the sald line of
m c onst eradl of the Covenants and Agt:eemcnts on the part of the Company here-
.leway ant cd have agreed to grant and enter into such Concessions and Cove-
inafter conta;“ inafter :ontained. NOW THEREFORE THESE PRESENTS WITNESS that in
nants 48 858 lf:;'e the premises the said SECRETARY OF State in Council doth hereby
conSl.d erat;(m d his Successors covenant with the said Company their Successors and
for }mnsel ::-lp the said Company do hereby for themselves and their Successors
ASSlgnI;:t wi£h the said SLCKETARY OF STATE in Council his Successors and Assigns
cove

) ner following that is to say

1n m";n ALy land {:\ addition to that which the Government has already placed
L ! disposal of the Company and which the Governinent shall from time to

:.t t ions‘ider necessary for the purposes of the Company shall be taken up by the

ime

Government aud made over to the Company for their use.
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tu?ie })eliel()leusubject to survey and approval by a Government Officer before they
and sha

are permitted to be used on the opened line.
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be closed Witk s shall be at liberty and they are hereby authori.zed to fix

16. Tne Companl}’tlle said line of Railway as the Company shall think fit for
the tariff of charg?s (1)1 net profits or declared dividends of the Company shall be
such time and until t lentum per annum or upwards on the Capital of the fJompany
a the rate of ten per ¢ cent. per half-year for four half-years consecutively and
for two years or five g)'(.ﬂ;el after the expiration of such two consecutive years
thercupon and 1Enmeh 1ilf, 'Zars as the case may be the tariff of the charges of the
or four consecutive a} _3}1 er than the lowest tariff of charges which shall or may
Company shall not bde :C Railway at the time of the expiration of the said two
be in use on the Ma fm-r consecutive half-years as the case may be and the classifi-
consecutive years oF Oud oods and the general subsidiary rules under which the
cations of passengelis ;11“ thi reupon and thenceforth in all respects be as nearly as
charges 870 xln idtiill::)se which may then be in force for the Madras Railway,
possible sumila

:p always and it is hereby expressly agreed and iieclared that from
17. PROVIDED time or times thereafter any other tariff of charges and
and at af}{}" tion and general subsidiary rules than those hereinbefore
for classT 1;8 ve been submitted to and approved by the Government
shz;lll ﬁrztm:y be substituted for the tariff of charges mentioned and
hall an ng clause of these Presents.
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