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NOIE 0N FORMS OF CONTRACT AGREEMENTS . -
FOR THE MADRAS PUBLIC WORKS DEPARTMENT, - /
vV

~ AND CONNECTED MATTERS. o \}3

INTRODUCTORY REMARKS,

In my office note No. 652 of 14¢h October 1887, I have already briefly referred
to certain deficiencies and imperfections of the Code in the
matter of contract forms and instructions relating thereto. Ido
not wish to say more than is really necessary on this point ; but
in order to ensure suitable action being now taken, it is, [ think, necessary that the
extent of the present confusion should be understood.  The late Chief Engineer for
Irrigation recently remarked that he wished something could be done to provide proper
contract forms, for at presant  no one knows what form should be adopted for different
works, or what is the differcnce between a contract, a petty contract and a piece-work
agreement,” and I think he might almost have added that, when the form has been
choscn, nobody ean tell exactly what it means or what it provides for, and what will be
the obligation of the contractor and the rights of Government under the contract.

9. In some respects the imperfections of the present arrangements are, I think,
well illustrated by the accompanying comparative analysis of the
terms and conditious of the several contract agreement forms m

Provious reference to the
suhject. :

Present deficiencies iilus-
trated.

purpose ; I made it as a help and means towards preparing suitable forms for future
use ; but it brings out very clearly some of the imperfection of the present arrangements.
The forms analysed are the following:— , -

Form No. M. 169, piece-work agreemerit.

» s M. 170, petty contracts not exceeding Rs. 2,000.

» M. 171, conditions to be attached to a petty contract.
s M. 172, petty contracts under Rs. 500.

,» -5 M. 173, contract for labor.

o M.174, schedule eontract for works or stores.

s M. 175, schedule contract under Rs. 10,000,

5 s M.176,]ump sum contract.

3. There is little or nothing in the Code or in the forms themselves to sugge‘st or
indicate what form should bo used in any given case. In the

Abuenco of instructions 85 cyse of forms 173 and 176, the titles ¢ contract for labor” and

“lump sum contract” are certainly suggestive but, es the .

Government Solicitor points out, form 173 is a form not for a labor contract, but for a
contract to execute work, so that the suggestion is misleading, and the conditions on
form 176, being word for word the same as those on form 174 (schedule contract) are
quite unsuitable for a lump sum contract. As between forms 172, 170 and 175, no
doubt the first is intended for contracts under Rs, 500, the second for contracts above
that amount up to Rs. 2,000, and the third for contracts above Rs. 2,000 and under
Rs. 10,000, whilst for contracts above Rs. 10,000 there is apparently nopro vision, unless
it is form 169, piece-work agreement; but as botween the three forms mentioned above
(172, 170 and 175) and the piece-work agreement form (169) there is nothing to show
in what cases one of the first three and in what cases the piece-work form should be
used. Intoomany cases the piece-work agreement form has been selected, even for the
largest contracts, partly perhaps because of its simplicity (as compared witk 170 and
175), and partly, there is reason to suppose, _because by calling work picce-work
compliance in respect of accounts and other matters with certain rules governing

use (see annexure A). I did not make this analysis for this:
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contract works was avoided ; but the form Les the great defect of 'contmmu' g 1o Prﬂo‘"‘"i

sion whatever for taking security from the contractor. 1 have failed to dlsgzover :iowi

form 171 came to be introduced ; or how it is intended to be u?,ed : it is desent edh-:ash to}

‘beattached to a petty contract;” but both forms 170 and 172, the only tv;ogv 1chare3
concerned with petty contracts seem complete in thE."mSt ives, and bnth"o t 'em ave

conditions on them which in some respects conflict with those of form 171, so that the

latter conditions could hardly be attached to either of these forms without modifying’

th form 172, and pro-,

them. In practice it seems to be used only in conjunction wi »

bably this is as intended. ' f T
4 died 1 sral forms. e com-

4. Then as to the terms and conditions embodied in the several T-d_ The com-
parative analysis (Annexure A) shows an extraordinary, and, a8/

Diversity of conditions in  far a5 | can see, quite unaccountable diversity of conditions. One
eristing forms: would of course expect variety in the conditions relating to certain
matters. For instance, in the provision for valuing or billing for work done, one would:
expect a distinction between 2 lump sum and a schedule contract ; but just when variety
would beexpected it 13 not found. Ontheother hand, as regards such matters as settle- i

ment of disputes, the prosecution of work by the contractor, the provision of plant,’
scaffolding, agency, &ec., conformity to specifications, compliance with instructions of the
> &e., &e., one would expect !

Esxecutive Engineer, the Executive Engincer’s right of entry, : |
%o find a certain uniformity of terms wherever the conditions of the case do not obviously ~‘
require a distinction, but a glance at the comparative analysis will show that there
is no pretence of uniformity, and that conditions which, if they are desirable in one case

o

are desirable in all, are iatroduced in some forms and omitted from others without any .

.

apparent reasoq, or differ quite unaccountably as to detail.
5. Take for instance the conditions a8 to settlement of disputes (items S8 to 94 of
s the analysis). - In the matter of quality of work forms 189, 170,;
Diversity m,mmed' 171 and 175 make the Exocutive Engineer the final arbiter, form:
372 the Superintending Engineer, and forms 174 and 176 the Chief Engincer. 1 the,
difference corresponded withdifference in the importance of the works to which theforms,

ore applicable, the distinetions might be intelligible, but form 172, which calls in the,

'
3
3

Superintending Engineer, isintended for the very pettiest cases of all, whilst form 179,

" which only calls in the Txecutive Engineer, is apparcatly intended for the most impor-
tant of all. As to other matters in connection with which disputes are evidently!
contemplated, not one of the forms provides specifically for all of them, and only four|
out of the seven forms have a general condition providing for cases not specifically '
meutioned. The most singular result, however, is found in form 175. 'This form has
two distinet sets of conditions, cne set numbered 1 to 19 and the other I to XI; con-:
dition 17 of the first set makes the Super intending Engizeer sole arbiter as regards'
rate of progress, whilst condition 1 of the second set makes the Executive Engi-,
neer sole arbiter as to the very sume matter, ‘

6. Again, compare items 75 and 76 of the analysis ; if the contract is annulled the.
contractor is to be paid for materials at site, in one case only if the contract 1s annulled ,
otherwise than for his misconduct, and in the other case 1o matter why the contract
is annulled. _ . j
, 7. Or compare items b and €, conditions of one and the same form. For materials|
supplied by the Executive Engineer the contractor must provide carriage, without h

1

~ -

extra charge, if they are supplied from the Executive Engineer’s stock ; but if it is,
stated in the chedule that they are to be supplied by the Executive Engineer, then |
- the Fxecutive Engineer is ‘o deliver them at the site of the work. What s to be done!
if, as may easily happen, the materials come under both categories is not stated ; but !
setting this aside, and setting aside also the obvious contradiction between condition i
XIII under which the contractor is obliged to take at stock rates any materials the
Fxecutive Engineer chooses to issue to him, and the implied condition of Article XV
_that materisls to be supplied by the Executive Engineer shali be specified in the j
schedule, setting these difficulties aside, it is not, easy to understand why the contrac- !
tor should be rgquired to pay for the carriage, the cost of which he cannot possibly
foresee Pnd pr0\:1de for in his tender, of materials aibitravily forced upon him by the !
Exegutxvg Engineer, when he is not required te pay for the carriage of materials
specified in the schedule and the cost of which, to some extent at any ralc, he can
foresee and provide for. ' ‘
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3. The poin;c in which the deficiencies of the forms are probably of most serious
jmportance is that of appropriation of security. A glance at

Deficiencres as rognrds pro-  jtems 79 to 84 of the wnalysis would make this fairly clear

vision for security. . . . o %
supposing the analysis tobe complete, but in some cases it 18 most

difficult to make out what the conditions reall are, and what is permissible under the

contract. It will therefore be better to quote he remarks of the Government Solictor,

Of form 170 he says “thisis somewhat vaue, and the conditions do not provide
specifically for the circumstances under whick Government may retain the deductispg
or any rart of them ; the conditions should piovide for this.” Of form 170 “ it is ve

difficu't to say what the meaning of these co),litions is, for they seem contradictory
and *here is no condition providing specifically for the c¢ircumstances under which,
&c” Form 174, he says ¢is much clearer in this respect, ” faint and relative praise,

but he adds that, as condition 14 stands, Government might be unable to receive from the
oo itractor in the event of the contract being cancelled more than a very small sum

quite insuficient to recoup Government for the low sustained.  Of form 175, the form, -

b2 it obsersed, which 18 apparently intended for the most important works, he says:
¢ This is a very bad form so far as the question f security [the only question put to
him] is concerned ; it is impossible to say from ¢ye form what security is to be, and
there is almost a total absence of provision s to the circumstances under which the
gocurity is to be availed of by Government.” In form 169, the form which I believe
was until recently, if it is not still, the one m 4 generally used in most divisions,
there is no mention whatever of the question o7 .. arity. ~
9. I may point to the singularly limited extent of the use of most of the forms—
' . meaning the number of divisions in which each form is used—
Limited uso of cach kdof g {llustrating in one repect the inconvenience of the present
: arravgements. As I shall have occasion to mention again further
on, I have obtaired from oach of 29 divishns specimens of contract agreemen!s in
the several forms wtually in use in each divsion, and it appears from an analvsis of
these specimens that <hilst form No. 169 i nsed in 24 divisions, form No. 175 is used
in 13 only, form No. V1 in 11, forms Nos. 171and 172 in 10 divisions and form No. 174
;09 divisions and forn N¢ 176 in b only. Again looking to the number of forms used

" in each division, it appeart that there is 1o division in which all the forms are used:

3 divisions use siX out of th> seven forms, ? uses five, b use four forms, 6 use three
forms, 6 nse twoand X use only cne. Thes, (lifferences can hardly fail to be trouble-
some, in view of the frequent 4 ansfers of sffoers from division to divisioq, as in such
cases it is necessary w use a form conta ping conditions with which either the Execu-
tive Fngineer or the cortractor must be upfamiliar, and it does not seem at all probable
that the use of the differext forms can be acecunted for by difference of local circum-

stances ; there can, for instaice, hardly be pny Jocal reason why the Tanjore division- -

ghould use only forns 170, T%1, 172 and 175, whilst the Nellore, division will have
nothing to say to these 4 forms a1d uses only forms 169 and 174, or why Trichinopoly
should use only Nos. 169, 170 =d 172, vhifsi the Presidency division uses ouly
Nos. 174 and 175. - " '

10. Then as to i.nstructi.onsor guidapce and assistance of Executive Engineers
Want of instructions for 1L draw’x up contracts and in dealing with contractors. Inthe
g:llllld;:fece of Executive xyholo gapter on colgracts, C‘hapter XI} of the Code, I cannot
gluoers. find a mgle word of instruction or guidance as distinguished
from rules, unless it is para.373, which it would perhaps be better to omit, for,
assuming the forms of agreeent to have be-a catvefully drawn up under legal advice,

nothing could probablv be wre undesirable chan for ww uninstructed layman to modify
them except within limits ax in respect of particulars cleurly defined and understood.

11. There is not a sing} word of inst:uction us to i%o circumstances in which
the different forms are to b used, whether forms of contract 8geement, such as have

been referred to above, r forms of agreement iu respect of security, snsh as forms 177
to 1892 ; there is mo Ini anywhere as to tw way in which the blanks in the forms
should, or which is aite as important, shuld not, be filled up; as to the marner
of taking the personwscourity allowed Jy the Code [1364 (¢)]; as to the recital
of the security taken as to dealings vith joint contractors and partnerships ;
as to powers of attorny; as to stamps, thdir kind and value ; as to execution and

 witnessing of agreemcnisfe. ; as to registation of documerts; as to cancelment of
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contract; as to supersession of the contractor; as to entry by the Execcutive Ungireer . {
as to liability to attachment of security axd dues of the contractor, or exemption there- {
from ; as to procedure in case of deatl or failure of auy purty to the contract ; or }
in case of disputes either between eontrictor and Executive Engineer or between joint i
confractors. On none of these points i there a single word of instruction, and yet i
thee is hardly one of them as to whichmistakes and often serious mistakes, are not |
fre(uently made. Several instances of juch mistakes have reccntly come under the 3
ndiice of Government, : i

12. T have now, I think,-said enouzh as to the faults end deficiencies of the-
. present arrangemdats,—enough that is to establish a case for
Pla of this nots siated. action,—and I will therefere pass on to the task of attempting to |
indicate how sufficient and suitable forms of agreement can be provided ; but first it |
will be convenient to indicate the- general plan on which I have proceeded. In the
first place I have taken the existing.forms of contract agreements and have analyscd
them and classified their contents so as to show under convenient heids all the
different points which they collectively provide for, and to show at ths same time
how they differ ene from another ,This classified analysis is given in annexuie
A to this note. Then I have obtained from Executive Enginecrs a number of actual |
agreements orcopies of such—altogether 3bout 8 hundred and twenty of them—illustrat-
ing the various ways in which the severalforms are applied and the blanls in them filled
in. These I have examined and }__, mted (see annexure B) such points in connec- |
tion with each of them as may prove ucell for guidance whether as to what to do or
what to avoid. These points, for converence of reference, I have thea collected in a
classitied abstract (aunexure C), arrangirz them according as they ind.cate—

(a) Matters that Exceuti,i Engineers desire to provide for in agreements
drawn by them, or '

B

P :
(8) Essential matters neglected n agreements drawn by tiem and matters |
3
{

carelessly or impreperly provided for.

With this material, and in the light of hints derived therefrop;as well as from cases
of complications that have from time to time come under my notie8 in connection with }
dealings of Executive Engineers with contractors, and largely also with the assistance
of information given by the Government Solicitor in reply to & number of questions
put to him, I have then discussed in detaiy one by one, tlg geveral elements necessary or
desirable of such contracts as are in qua;s{i(,"x, consideriug, a3 regards each of them,
the points to be attended to in connection witp each kind of conlract and the effect of
diversity of conditions on.the diversity of formsrequired ; and lastly, I have dealt with
& number of points not actvally requiring to be provided I»r in the agrecments, but!
as to which iunstructions or departmental regulations secm necessary or desirable for
the guidanee of officers of the department in using vhe forms or in dealing with J
contractors, o

: PR . 3 :
12-a. T may as well state “hat—ith. 4le exceptions mentioned below—all !
statements, giggestic 18 ancopinions on legal or semi-legal points;

Opinion on legnl points . o1V Saliel !
Opinion_on legml pelnts are based on answcrs- give. by the Government Solicitor to

ernmant Solicitor. questions put to him- It has rt always been possible to quote
. textually the very -words of th\Government Solicitor, because

the opinions elicited by him have been oltained by zpetition of questions and cross
questions, and though the result as stated or suggesd by me may in some cases).
require trifling correction, it is swuificitly correct t form the basis of preliminary
discussion. The exceptions are one or twe points as tovhich T have found it necessary
to plainly suggest a doubt as to the correctness of the tovernment Solicitor’s opinion.

ELpm=:nNT8 AND VARIATIONS 0F CONTRACTA GREEMENTS.

;. . 13. The escential things to be in-ome way or other stated
- or indicated in thecontract agreement ve :— : i
“ (1) The parties to the contraet, - o ' ‘ i
(2) The subject-matter of the contact. -’ ) : i
3) The consideration. - y
(4) The security for the due perfamance of the ppvfact,

Elements enumserated,
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(5) The detailed conditions of the contract comprising conditions relating to—
(1) The prosecution and completion of the work, that is to say—

{a) Time of completion. _ - : )
(8) Technical details connected with methods and sequence of carrying on
work, provisionof plant, materials, agency, &c., quality of materials
. tests, compliance gvith instructions and so forth. :
(¢) The Exccutive Engineer’s right of entry in order to carry on the work
in whole or in part by himself or by his agent, aud for other pur-
poses.

- (d) Sub-letting.

(8) The infliction of penalties on the contractor.
(c) Payments, that is to say—
(@) Periodical or occasional measurements and payments on account, -
. () Advances.
(¢) Final adjustment of account.

(v) Security— -

(2) Provision of security.
(5) Retention of security and payment or non-payment of interest
thereon.
(¢) Appropriation of secutity. . ,
() Special provisions relating to dealings with two or more joint contractors.
(¥) Manner of serving notices on the contractor.
(a) Settlement of disputes. - ;
(u) Jurisdiction in respect of suits
(1) Modification and supplementing of agreement.
(3) Cancelling or voiding the contract. ‘
() The execution and attestation of the agreement.

2

. 14. Tt is necessery to consider separately each one of these points, both with
- reference to the kind of provision to be made in respect of
Points be to eonsidered and . gach and with reference to the manner in which such provision
their influecnce on the . . . \
aumber of forms. can in practice be most conveniently made in the set forms of
contract agreements to be provided. In connection with this last
point it is especially necessary to consider to what extent, as regards each point, the
wording of the agreement will necessarily, or may possibly, have to be varied to suit
different classes of cases. It is obviousthat the number of separate forms to be provided
will depend entirely on the number of such independent variations of the wording of
different essential parts of the agreement ; but in order to understand fully the import-
ance of this point, it is necessary to remember that, broadly speaking,.the number of
forms requirel will be the cootinued product of the numbers of the several
independent variations, Thus if there are three necessarily variable parts, and
they may vary in 3, 5, and 6 ways, respectively, the total number of forms

- required will be 3 x 5 x 6 = 90. I shall show further on that ucless something is

done to restrict the latitude now allowed in respect of certain matters, and unless
special devices—all in themselves more or less inconvenient or objectionable—are
resorted to in order to circumvent certain forms of diversity which cannot be absolutely
avoided, it may take as many as 324 separate and distinet forms of agreement to
provide satisfactorily for all the different circumstances and conditions under which the
most ordinary departmental contracts may be let. .

15. In this calculation no account is taken of such trifling variations as can be
easily and safely provided for by leaving blanks in the forms to
be variously filled up according to the eircumstances of the

.case. It takes into account] only such variations (hereinafter

called ¢ significant variations”’) as cannot, it i8 thought, be safely provided for by

blank spaces, even if set or model entrics are provided for imsertion in such blank
spaces according to requirements,

Bignificant variations of
conditions.

2
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" PARTIES TO THE AGREEMENT.

: 16. The possible parties to the contract agreement or bond
Possible p&rﬁes stated. ) Wﬂl be—-‘ . .

I RIp

(a) Tha Secretary of State by his agent, the Txecutive Engineer.
(6) The contractor or contractors. - o
‘ (cg Certain third parties, that is fo say, sureties in cases of personal security, .
: such as is expressly allowed by Code para. 1364 (¢), or morigagors |
when the security is a mortgage, & form of security which, though not;
expressly mentioned ia the Code, is provided for in form No. M. 182,!

and must therefore be considered allowable. i
16-a. The description of ka) will not vary, but care should be taken that the Exécu-é

. tive Engineer 1s described in the preamble in the manuer laid}
Description of the Exeentive  doyn by Standing Order No. 4 of 1870 to Government'of India, |

Engineer. Public Works Department Code, that is to say, not by name, as; .

is, I find, often done, but as the Executive Engineer of * such and such a division;
¢ goting in the premises by order of the Governor 1n Council of Fort St. George on’
behalf of the said Secretary of State in Council,” and that he 18 similarly described in
the execution, in those cases in which execution by the Executive Engineer is necessary. ,
The proper formula is observed in form 164, ‘poth n preamble and in execution. . 1t
seems specially undesirable that,the Executive Engineer spould _anywl}ere in the/
agreement be described or referred to by name instead of by his official designation, as!
the former mode of description may result in an improper limitation of the contractor’sg

liability (sce annexure C, item 28).

16-. When a contract is taken by two or more join% contractors, it is important |

: that they should be properly deseribed. It is essential that the.
Description of joint <0 name of every individual joining in the contract should appear;

' in the agreement as a party to it and asan _executant of it, and|
this whother the individuals in question’ constitute a firm or not, and whether they|
contract as a firm or not. Executive Engineers not uncommonly describe the’
contractors as Messrs, B. D. and Co.  This is wrong and may, I am told, occasion trouble
in case of litigation. The parties chould be described as A. B., C. D. and E. F., adding,
if they are a firm ¢ trading under the style of B. D. and Co.” or whatever the name of,
the firm may be, and the agreement should be so worded as to ensure buth their joint.
and their several Habilities. i

17. The description of (5) will then vary according as the contract is taken bjr (1) a‘?
s aificant variations.” single contractor, (2) two or more contractors not constituting:
6 a firm, or (3) an established firm. As far as the mere states’

ment or recital of the parties to the agreement in the opening of the same is concerned, |

the unavoidable variations of wording, according as the contract is lct to a single con-;
tractor or to two or more joint contractors, eould no doubt be suffeiently provided for,
by blank spaces, suitable model entries being furnished for guidance, but as is fully.”
explained further on, see para. 99 ef seq., there are certain conditions which are essential

in the case of joint contractors, but which would be altogether irrelevent and out of place,

in the ease of 4 single contractor, and which therefore constitate significant variations
corresponding to variations in the number of contractors. It is of course essential that
the name of the contractor or contractors should be stated in the opening of the agree-|
ment, but I have scen agrcements in which it has been omitted (see annexure Cy
* item 27(c). _ ~ : v, ‘

-}8. As regards (c) the varia@ion will be the presence or absence of mention of
su.retles or mortgagors. Any variations under this head will eorrespond with, and
will be considered in connection with, variations in the form.of security (sec para.
55 et seq., below), so that the significant variations to be taken into account under,

the head of * partics to the agreement ” will be two only according as the contract is
given to a single contractor or to two or more joint contractors, : ' i

-
ermmim s oty a Tttt i e e

L am e e s e

e A

1

N

e e v wwm

S e T LT

e mp— -

g

. Supsect Matrer OF CONTRACT. .

10. This has to be considered with reference to two points, namely (1) the kind of
_ , thing undertaken, and (2)the extent to which that thing is
Points to be considered.
involves no difficulty, the second is in every case a matter of more or less precise
definition, the provision for which is perhaps the most important of the many points
to be considered in connection with forms of contract deeds. ' '

20. As regards the kind of thing undertaken, I think the following list exhausts
. . all the ordinary kinds of contracts likely to be entered into by
Kinds of undertaking. -
officers of the department, namely :—

(4) Contracts for the execution of works of construction or repair.

(%) Do. for the supply of materials or stores.

(¢) Maintenance contracts. _

(d) Labor contracts er, more correctly perhaps, contracts for the supply of

o lahorers. ‘
(¢) Contracts for carriage or freight. :
Do. for the supply of carts, boats or other means of carriage.
(g9) Do. for winding and conserviag, clocks and other miscellaneous
contracts. ' , ) ‘

(%) Leases of grazing rights, canal produce, fisheries, &e., &c.

1 do not propose to deal at any length in this note with any except the first two
classcs, namely, contracts for the execution of works and for the supply of materials
but I mention them all here because some of them almost -ccrtainly, and others
probably, will have ta be provided for sooner or later.

91. Maintenance contracts are mentioned in Code para. 1345, III; whether

S they aze practically known in the department I cannot say.
Miscolluneous undertakings.  Labor contracts, contracts for the supply of coolies, also contracts
for the supply of carts and boats are known in the Presidency

‘Workshops and Stores Divisicns and possibly in others ; forms drawn up by the Govern-
ment Solicitor are in use in the divisions mentioned, but they have not been’codified and
are not generally available ; the form of labor contract, so called, form No. 173, is not

really a form for a labor contract; it is a contract for work of a specified kind.

" Contracts for carriage or freight are made in the Nflgiri Division and possibly others,

and Government has directed that a suitable form shall be prepared. Contracts for
conserving and winding clocks are made in the Presidency Division. Leases of various
descriptions are common in every division, but the only form provided is form M 182
A, a form for a lease of a plantation, which is, I am disposed to think, a kind of lease
which is practically unknown in the Presidency. :
29. There may be other kinds of contracts ot included in my list, and it would
. ~_ perhaps be well to ask Superintending Engineers to report all
Further information dosixa~  he different kinds of nndertaking known in their several circles
for which it may be desirable to make provision.

93. The contracts with which I propose to deal in this note (sub-divisions of

classes (@) and () of para. 20) are of four kinds, nanely :—

~ (I) Contraets for specified works of constraction or repair, or for specified parts
‘ of such works. - : . : o
(IT) Contracts for the delivery (in speoified locality) of specified or indicated
quantities of specified kinds of materials, - L
*(III) Contracts for the execution of all works of a.specified kind (in specified
locality) within a specified period. - .
(IV) Contracts for the delivery (in specified locality) of all required quantities
: of specified kinds of material during a specified period.

énd_ these four cases may possibly be condensed and reduced to two, thus—
'(a) Contracts to execute or deliver (at a specified place or places or within

specified areas) specified quantities of specified kinds of work or materials, -

 such quantities being specified either by actual enumeration or by
reference to drawings and descriptions of works from which the quanti-

ties may be ascertained ; or

Lgﬂﬂf

undertaken. The first is simply a matter of description and .
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(#) Contracts to execute or deliver (with similar conditions as to locality) any
quantity or quantities of specified kinds of work or materials that may be
demanded within a specified period, the quantities in this case also being
definable either by enumeration or by reference. °

This may at first sight scem a uscloss condensation, but it will be seen hereafter that
in connecection with the requirement of keeping the namber of separate forms as low as
possible, the redustion of varieties to a minimum number of types is or may be a
matter of very practical importance. ‘ :

24. The extent of a contractor’s obligation to do the particular kind or kinds of
things undertaken by him must be defined in some way ; there
must be soma defiaite obligation. Itis necessary to consider how
) the character and extent of the obligation can in each case be
most conveniently indicated and defined in the contract agreerent.

Extent of undertaking or
. obligation.

- L “
Derrxitiox oF OBLIGATION—SINGLE YW OREs.

25. Dealing first with the or_dinary case of & contract relating to a single work

ncndes general dscription of construction or repair, the satisfactory definition of the work

and peotioutar defmtion. 10 be done may be divided into two parts, each of which must

o be separately considered. There must be first a general state-

ment indieating thesscene of operations, and in general terms the character and

extent of the contemplated operations, and, secondly, a detailed and precise indication
of the work to be done as regards quantity and quality and the manver of doing 1t

26. The general statement shquld, I think,~but for the fact that in the form
Ceneral docrintion s Jocalc actually provided for schedule contracts of large amounts (M
sution of undertaving.  170) 1o provision whatever is made for it, and that in some
. contracts that I have seen (see Annexure C, item 31) the name

of the work is nowhere mentioned, I should Lave said ¢ should certa?nlv”——-indicﬁe ‘that
work is undertaken by the contrzetor in connection with the repair or cons’gmction
of such and such a building, situated at such and such a place, or perha 5. £ in
the case of length of a road or canal, between such and such ’points ; :uI]d' Wltqil, the
abovementioned exception of form M 175, all the existing forms do p;'m*ide for thli‘;
more or less clearly, though in form M 172 the space provided is altogether insufficient,

27. The extent of the contractor’s undertaking, with reference to the work thus
General  description ; ex- generally described, is, however, liable to vary greatly. The
tent of undertuking. intention and meaning of the contract may be that the contractor
. undertakes to do the entire quantity of all descriptions, or, to
se a common departmental expression, of all “ items” of work involvedlg the repai
or construction concerned, including the provision of all requisite rnateil"tl y Il‘e{?alr
supervision, plant, &c, &c., or the undertaking may relate only to certain dl;\si,ri ii:;orf;
o e ot ok end oty o o pvtin of b perii, nd plnt
. . mater ine i
by the Executive Engineer ; and the ge,neral statel;llac;x?togf :ﬁgioftigggrzef&:;l&pggg
4 jed

should, I think, give some indication of i i
shou r;ce phug is’tinctions ot fhie e € the extent of the undertaking considered with

28. The existing forms do not, I think, provide at all satisfactorily for 1ﬂi§, Form

No. 17
Unmtisfactory provision in .o 't'] :’ﬁt,hform for lump sum contract, does indeed provide for
existing forms, citing that the contractor “undertakes to exccute

. all the work (in
tion),” and on the other hand forms (M. 8111702 :1111(;1 1s
an undertaking ‘¢ to execute suck works ” or ¢
stores” as are afterwards more particularly des
and such a work of construction or repair. )
~ more than a schedule contract necessarily imp
work in all items ; the contractor may under
portions of the worky or to provide for a lum

requisite materials, either for all or for speci

he may u_ndertake to do at schedule rates thtf1 i;lh;tlim:foilﬁzgﬁsa;d;: ﬁhe othior hand
rk.-

uch a repair or work of construc-
75 (schedule contract forms) provide
to exceute and supply suck works and
Bcrlbed or indicated on account of such
: ut a lump sum contract need not, any
tykan undertaking to do the whole of 2ll
ake for a lump sum to do only certain
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which will allow for the above-men
Loth for lumnp sum and for schedule contracts,
namely (1) direetly or positively by the epumera
taking, or (2) 1
undertaking. >
1t W:ill be desirable to provide forms for both !
frequency of this or {hat kind of undertaking. As far as I can make out in an over-

whelming majori
either without any excep h «
that instead of providing, as the existing forms
for anything—for enumerating the things to be done by

venient plan wi
to do everything 1m ¢

. v
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99, Whoever drew these forms evidently had in view tl.Je distiuct:lons referred to

: in para. 27, but he has not, I think, provided for them
Armpgoment proposed- o epaotorily.  What scems to be required is a form of wording,
tioned varicties of the nature of the undertaking,
and this may be done in two ways,
tion of things included in the under-
ndirectly or negatively by the enumeration of things excluded from the

Which of these forms will be most convenient in practice, or whether
cases, will depend on the relative

ty of cases the undertaking is to do the whole of all items of work,
tion or with only trifling exceptions, and therefore I think
do—such of them at least as provide
the contractor, the most con-
1L be to word the form of agreements 80 a8 to provide for an undertaking
onnection with all items of work with the exception of things

and ifemns detailed in an attached schedule of exceptions.
50. I must point out that the contemplated enumeration of things to be done,
when, as in existing forms, the positive method of indication
Eoumoration of things to e i3 adopted, 18 quite a separate thing from, and is required in
Qoo e from - 1dition to, the schedule of rates. In form M. 174, for instance,
e . the ¢ enumerating and deseribing” of the things to be executed
and supplied 18 to be done “in the attached specification (sic),” said specification
being evidently something quite different from “ the schedule (of rates) theveto ap-
pended,” i.e., appended to the specification,” Whl’c-h is mentioned 1mmedlate}y. af,t,cx:-
wards. Allowing for the misprint in form M. 175, by which the word “in” i3
placed after instead of before the blank in Article 1, it seems clear that tIFle blank is
intended for the insertion of cortain deseriptive lists, and form M. 175 therefore
provides for ¢ mentioning and describing” (a paraphrase of the ‘enumerating and
describing ? of form M. 174) the whole of the work in certamn lists or specifications
or other documents, such specifications or documents being again something quite
different from the ¢ schedule” mentioned in the next line. ¢ Schedules ” by the by
is apparently a misprint for “echedule” the reference being to the single schedule
provided for in Axticle 5; if the reference 1s to any other schedules, they should be
described as ““attached”” and not as following.” -
31. Provision then for indicating generally the extent of the contractor’s under-
‘ : taking ean, I think, be most conveniently made by means of a
Schodule of exceptions. ¢ haqyle of exceptions, in which would be entered, according
to the intontion in each case, that certain items of work will be qxecu:ced, or that all
materials or specified materials, or the materials required for specided items of work,
will be supplied, by the Executive Engineer without the intervention of the contractor.

DETAILED DEFINITION AND INDICATION—OINGLE Wo'm:s.

82. The detailed and precise indication of the work to be

Requisitcs stated. - RTIT
equaes done includes the indication of—-

(a) The dimensions and quantities of the several descriptions or items of work ;

() The arrangement and connection and situation of the different items, :both
" absolutely and relatively to each other; and ‘

(¢) The way in which each kind of work is to be done, and the order and

3

."sequence of operations as between different items or portions of work. -

Maurer of definition. 33. These things have to be indicated by means of—

(@) Measurement lists and schedules of quaqtities 5

(b) Drawings, .., plans, sections and elevations, and

(¢) Specifications ' = . oo ,
referred to'in the agreement and satisfactorily identified by rgark, number, signature
or otherwise.” It may secm almost superfluous to mention this, but judging from the
specimen contract agreements actually cxamined, 1t seems that it is seldow, if jﬁ

b
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done. Code para, 1353 preseribes’ the  contract documents” which should he
prepared before calling for tenders; Code para. 1353 really says “before a wok
is given out on eontract,”” but it is evident from paras. 1354 and 1355 that the

meaning is ¢ before calling for tenders,” and para. 1553 might perhaps be corrected
in this sense.

34. Many Executive Engineers whon calling for tonders refer to the contract
documents thus prescribed, but the printed forms of agreements
Prescribod eontract doen- oompletely ignore them) and apparently in the agreements as
; actunally drawn they are seldom or never expressly referred to.
Form M 175 is indeed the only form in which there is any space for the description of
these contract documents ; the blank near the end of Article 1 1s apparently meant for
this purpose, but though it is in a few cases used (sec annexure B, para. 43) for
reference to connected documents, those documents are in no case, as far as I have seen,
the documents prescribed in Code para. 1353. Ina few cases (aunexure B, para.
47) the blank in Article 19 is used for similar purposes, but with a like disregard
of Code para. 1353. Form 174 ties the Executive Engineer down to a rcference
to a “ specification”” and to nothing else, and form 176, though mentioning * plans ”
and ¢ specifications,” leaves no room for describing them more particularly, or for in
any way identifying them; moreover it makes no reference to schedules of quantities,
and it introduces, incorrectly and injudiciously as it seems to me, a refcrence to
“ estimates” which are properly, I think, not regarded as ¢ contract documents” in

para. 1353 of the Code. The remaining forms do mnot, I think, provide in any way
for reference to any connected documents.

84-a. It would be desirable to have some understanding of what is meant by a
Naturo of a# spocification.” “specification ;”” and what it should, and what it should not
. . include. Conditions as to penalty, for instance; are quite out

of place in a specification, whilst detailed instructions as to the manner of executing

work should be found there, and hardly in the body of the agreement (see Annexure
C, items 46 to 48). ‘ '

35. The reference to estimates is very common indeed in agreements as actually
iy _ " drawn. It seems undesirable, because the estimate almost
erence to estimates un- V< 3 : fel : 3

dotirmblo. . necessarily includes items such as supervision and contingencies
o ) with which the contractor has no eoncern ; and then perhaps these
irrelevernt items are referred to(with the intention of excluding them)in vague and loose
language which is almost as likely to be taken as including them (see annexure C, item
52). The necessity for any réference to estimates is probably a consequence of the very
common and very convenient practice of allowing or even requiring contractors to
tender at a percentage below or above estimate rates ; but the proper plan would appa-
rently be to provide that in all such cases the ¢ contract documents ” should include a
schedule of standard or reference rates for the descriptions of work concerned.

Reference, such as is sometimes made, to the standard rates of the division is hardly
satisfactory. Such rates are liable to vary,

d and doubts and disputes may further
result from the ex1stence~c‘»‘f two or more classes differently rated of the same kind
of work. Code para. 1353 might perhaps be added to in the above sense. Sce also
para. 38 below, ‘

30. As for identification of connected documents referred to, I canrot scc that

Leotifcation of connocted znyd serious attempt at identification is made in any contract
documents. eed that I have SCeIL.

requires two thi C{)mplete aud satisfactorv identification
. JUIIES 1W0 things, namely (1) enumeration and description of .
ﬂ_le documents in question, mehu_lmg m each case the mention of some distin qujliShihg
sign, some mark, letter, date or signature, or several or all of these combined, and
(2) the quotation on efich _connecte4 decument of the contract deed with whieﬂ 1t i3
gzonneited, d(’:senbmg it briefly, stating by whom and on what date it was executed,
co(; trarf; d”g;‘&“}: Pf?:;lce lapparen’cl-y all that is ever done is to refer vaguely in the
C 0 e plans, specifications (or whe o ime
quote on the attached dooy. (or what not) attached,” and sometimes to

ments the name of the work to which i it

i ch it relates and to
}mve the document sx,f;ned.by the contractor, but more frequently all thatis done
is to have the documents signed or perhaps only initialled by

the contractor.
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37¢ I am disposed to think that each contract document should be sigqed by the
' : contractor, being described in the agreement as so signed and
being dotailed in a schedule in tabular form showing the nature
of each document and its distinguishing mark (letter or
number) and date. This schedule to be part and parcel of the contract deed ; but
all lists therein mentioned, such a3 schedules of rates or quantities to be separate
documents ; the reason for this being that it is quite impossible to say to what length
they may run, and that, provided they are completely and gatisfactorily identi-
fied, there is no object in making them part and parcel of the contract decd. Each
attachod document should then have its distinguishing mark at the head of it, and be
described in the heading as such and such a list, schedule or specification, # being the
first (or as the case may be the second or third, &c.,.) document referred to in the
schedule in article (number) of a contract decd relating to (name and character of
work) exccuted, by (contractor’s nawe) on the (date), and should be signed by th’e
contractor.” In the case of drawings these particulars, including the contractor’s
signature, might be on the back.

- ‘ g . .
Method of identification
proposed.

. uirement is the connection of the different parts of the specifi-
38 A further reqcation with the items of work to which they severally relate.
Dotailed referomces to'speci-  Thig ig provided for in the form of schedule in Article 5 of form
frations. M 175, provision being there made for quoting in the schedule
of rates against each item the number of the specification and the particular para-
graph thereof relating to the item in question ; but in only one of the specimen contract
deeds that T have scen is any use made of this provision. Reference has already been
made in para. 35 above to the expediency of including among the prescribed
contract documents in certain cases a schedule of refe}'enqe or standard rates. If
this schedule were in the following form or something like it—

SPRCIFICATION. : ’ «

Unit of Estimated m&;?g:::ce (!3;;1;1-30?
‘ calculation. | quantities. rates. price.

Number.|Paragraph.

I&e‘x)n Description of each item of work.

It would, I think, provide conveniently for both the abovementioned purposes, and
also for the schedule of quantities prescribed as a contract docnment in Code para.
1353. 1In the last column would be entered, according to the actual circumstances of
the contract, either (1) separato rates for each item, or (2) a percentage above or below
reference rates (a single percentage for all items or various percentages for groups of
items), or (3)a lump sum for the whole work. T am disposed to thick that a schedule
in this form might be preseribed as a contract document to be prepared in all cases.

Resulting opening ofagmé. 39. The opening of the agrecment for a contract for a

ment for single work. single work would then set forth that—

“ Subject to the exceptions stated in the schedulo of exceptions hercto attached
marked A and signed by him on the ' day of 1888, the
contractor undertakes to exeoute and supply all the quantitics and descriptions of
works and materials required for the repair or construction of the at

o in the . taluk of the

district, which works and materials are fully and particularly described, specified,
cnumerated and indicated as regards kind, quality, dimensions and quantities 1n the

|
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igned by him and detailed in the schedule

*

schedules, specifications and .drawings, ke, s
immediately following, that 1s to say :—

Number in Description of document. Distinguishing mark.

this schedule.

39.a. The contract documents would ordinarily include .

Documents to be scheduled. .
all or some of the following—

(1) A set of drawings.

(2) A complete specification or set of specifications,

(3) A schedule of quantities.

(4) A schedule of exceptions. :

(5) A schedule of standard rates. : :

The three first are provided for in Code para. 1353, the object of the two last

is explained above in paras. 29 and 35. I have omitted the “ set of conditions of

~ contract,” which 1is the fourth item of Code para. 1353, on the supposition that
all conditions will be embodied in the agreement, and though it would be prepared
beforehand as part of the basis for tenders, it would not require to be scheduled.

DEFINITION OF OBLIGATION.—GENERAL CONTRACTS FOR YWORKS.

40. In some divisions it is, I believe, the practice to enter into contracts for the
execution by the contractor of all works of specified kinds, e.g.,
e whitewashing or painting or color-washing in various colors, in
connection with all works in a specified locality during a specified period ; and in office
note correspondence ending with your office note No. 1872 C, dated 4th Juue 1887

Government desired that the Code should be modified, and that, in communication Wiﬂ’l
the Government Solicitor, a form of contract agreement shouid be drawn up with a view
to recognizing and providing for a practice, actually obtaining in certain divisions of the
F}ft.h Circle, of dividing the division into a number of definite sections or areas and
giving out a}nnual!y on contract to a single contractor all works of repair or construction
in each section estimated to cost under a certain sum. At first sight, therefore, it may
seem that there are txyo glasses of cases to be provided for, namelyC p:ariodical c’ontracts
for ¢ works ”” and periodical contracts for ‘“items of work,” using {hese two expressions
}n th(;z ;ve}lll lﬁlde;lrstlocild departmental senses; but on fl’lrther %xamination it Wiil be
t;):; s’fortitlélm; f} fa‘g (’gr 1itwo classes must be reduced to one, namely, periodical con-

41. It will, T think, be found“absolutely impossible in the ecase of any periodical
c%n.trac.t for “ works”” to frame any definition of the contractor’s
(1; hgago_n e:ﬁept m ﬂfle identical terms which should and would
! . e used 1n the case of a contract for items of wor
very .condltxong. of the case, the contract being entered into at a tism(; w?l?;]l; . it }3;’ ggz
definitely known what the ¢ works” will be that the contractor will have to under-
take, tho contract must be a scl}edule contract, it must be a contract to execute at
schedu}ed rates certain schqduled items or descriptions of work, in such manner and in
such f;sﬂ;l:iglo?;s ang ctgnnecn%ns as may be required by the Executive Engineér within
. specified limits .
£ﬁerentiable, of time. For present purposes, therefore, the two cases zre not

Apparently two cuses.

Two cases not really dis-
tinguishable.
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492, It is a question whether it is necessary to provide for any limit to the value
- of such contracts. The present practice in the Fifth Circle is to
Iamoney limit necosaTY- 1y it them to works under Rs. 2,500, but as this apparently

15

jnvolves an infraction of the rule prohibiting an Executive Engincer from entering into

contracts exceeding Rs. 2,000 in amount, it was intended by Government that, when
regularizing the practice by Code rule, the limit should be reduced to Rs. 2,000, All
that really seems neccessary however is that the sanction of the Superintending Engi-
neers or Cbief Engineer should be obtained before any work is given out under such a
eriodical contract whenever the result would be a contract exceeding in amount Rs.
4,000 or Rs. 10,000 as the case may. This would, however, be-matter of Code
instruction to Executive Engincers and Superintending Engineers, and would not need
to bo noticed at all in the contract agreement, whether in defining the contractor’s

obligation or otherwise.

43. Assuming that the question of money limits will be a matter of departmental

) ) regulation only, the provision for the duration of the contract
Points to b ;”,ﬁ;fﬁ:fgﬂ and for securing completion of work within a specified time
seem to be the only points presenting any difficulty m connection

with the definition of the contractor’s ohligation.

44. As regards the first, it is evident that in any such contract the obligation

- . must be not simply to execute all scheduled kinds of work
Provision ssto durstion ot ithin the specified period, but to commence and carry thréggh
to completion, to the full extent required to complete each

« work? concerned, all “items of work” of scheduled descriptions which, within
cortain limits of time, the Executive Lngineer may call upon kim to execute; that is
to say the contractor’s obligation so far as any particular ** work ” is concerned must
not lapse with the expiry of the period unless the “ work ”” or his share of it is then
completed. In other words the duration of ihe contract must be governed by the

period for demanding not by the period for supplying.

45. As regards the second point it seems to me quite impossible in any general

N . contract of this sort to provide for completion of any particular
P‘g{;:;g;“ totimo ofom-  work in a specified time. It could only be done by specifying a
‘ period which would in the very great majority of cases be very
unnecessarily, and therefore undesirably, long. There are, however, two practicable
alternatives. The first is to make it a matter of departmental regulation that emergent
works and works which it is important to have finished by a definite date shall not be
carried out under a gencral periodical contract of this sort. The other is to provide
that such work shall only be carried out under a general contract of this sort when the
contractor is prepared to execute a subsidiary agreement binding him under substantial

penalty to complete the work by the desired date. The execution of such asubsidiary

agrecment must of course be quite optional on the contractor’s part, and it would be

useless to say anything about such agreements in _the general contract. The subsi-
diary agreement would simply set forth that ¢ whereas on such and such a date the
.contractor entered into such and such a general contract, and whereas in pursuauce of
such contract the Executive Engineer has called upon him to execute such and such
a work or part thereof, and whereas it is necessary that the work shall be completed
by such and such a date, thercfore the _contractor now further binds himself 1n the

event of the work being given to him to, &e., &e.

45. 1 think then that the contractor’s obligation will
agreement 1s so worded as to show that the contractor “ ynder-

Terma considered suitable ¢71:03 to execute and supply at the' ratcs entered in the schedule

tor agreement. - !
wrsgreement hereto attached marked A and signed by the said contractor on
o extent required and indicated in

s may from timeto time’ be

be sufficiently defined if the

the day of 188 ), in the manner and to th
_such specifications, schedules, drawings and instructions as o
supplied to him by the Executive Engineer, all such descriptions of works and materials
entered in the said schedule A, as by notice in writing under his hand bearing date
between the “day of 183 ,and the day of

188 , the Executive Engineer shall require the gaid contractor to execute and supply

for on account of or in connection with any Work of construction or repair ta be
4
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exccuted within the local limits specified in the schedule hereafter immediately follow. |
ing, that is to suy—
(Here enter schedule of localitics)

Provided always that such of the above said specifications, suhedfllcs_, drawings and
instructions as may be reasonably necessary to puztble the said contractor to commence
and put in hand on the site thercof and according to the raxuning and intention of the
£ the said Lxccutive Engincer thercto relating any such work of
arts thereof as the said contractor muy be
required to execute or supply, shall be delivered to the said contractor not later than
the day of 183 . "
47. T should state here that as a result of the instructions of Government alread

quoted (sce paragraph 40 above) a druft of a contract df\ed to

Failure to prepare formof  guit goneral contracts for works on the system in force in the
sgrecucat expluined. Fifth Circle was prepared by the Government Solicitor in com.-
munication with either the Superintending Engincer, V !C.irclp, or the Execntive
Engineer, Presidency Division—I am not sure which—and this draft came t» me for
remarks. Exception was taken toit 1n several respeets, one point 1f0111g th:ﬁ: 1t dlfi not :
provide for a general undertaking to exccute certain classes of “works ” as distin-
guished from “items of work ”— as to whicli as will be seen from what I have said |
above (paras. 40 and 41), I Lave come to the conclusion ﬂ}at the t.llﬁtln(,‘.tlon i3
not tenable—and there was some correspondence on the sﬂu‘b‘]cct Vendmg with the
Superintending Enginect’s letter No. 781, dated 23rd May 1838, No further action .
has been taken in respect of this scparate matter, becouse I soon realized the useless- -
ness of attempting to deal scparately with any one kind of work contract pending,
a settlement as to the kinds of security admissible, and generally as to the couditions ,
of all contracts in respect of many matters common to them all, for which the drait :
agrecment did not attempt to provide. The draft form of agrecment and the corres- |
pondence mentioned are herewith sent for perusal if desired. '

written notice o
construction or repair, or such part or”p

S e e

|
i
Derrs1TioN oF OBLIGATION—STEPLY OF DEFINITE QUANTITIES OF MATERIALS, :

48. The quantities of materials to be supplied may have to be defined in two |
ways. The obligation may be to supply specified (iie., enume- |

Two cascs etated add con- pated) quantities of each kind of material, or to supply the’
r scheduled docus . . . .

ments indicated. material required for a specified work or werke. The contract
documents required will necegsarily differ in the twocases. In-

the former case the only documents required will be— -'

(2) A schedule in a form something like that of the schedule in form M 157
(tender for supply of materials) which has columns for—

.(1) The descripticn of materials. ,
(2) Total quantities of cach kind of material. i
(3) Places of delivery. : 1
(4) Quantities dcliveralle at each place. ;
(9) Date by which delivery at each place i3 to be completed. '
(6) Rates for each article and place. |
(7) Unit of measurement, ’
(8) Total cost of each article. ;
(9) Remarks, §

to which might be added 2 column for reference to paragraphs of epecifications as in}
form 175. Spe_c1ﬁcat10}1 of the place or places of delivery seems esscntial in all such |
contracts, but ia practice it would seem to be seldom attended to (see Annexure G, |
item 34). ;
) A specification of the gualities and possibly of the dimensions of the
several articles, and, where necessary, of the sources from which they are |

to be obtained, or of the methods of manufacture or preparation.

In the other case the contract documents would be the same as for a work of
censtruction or repair,
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49. In the first cas> the agreement might set forth that thq contractor undertakes
' to supply (at the rates for the several description of materials and
places entercd in the schedule hereto attached marked A .aud
signed by him on the day of ) 138 ) all such quantities and
descriptions of stores and materials as are entered in the said schedule, and to deliver
the same iu good order and of the qualitics, kinds .and dimensions specxﬁgd in the speci-
fication hereto attached marked 13 and signed by him on the date aforesaid at ?he places
and on or beforo the datesin the said schedule A entered against t.he several items and
according to the guantities in the said scho@u'e A stated to be dehvgred at such places
severally.” In the second case the wordin s of the agreement might app_argnt]y be
jdentical with that sageested in para. 39 for a contract for a single work, omitting only

the words “ execute ”” and * works.”™ -

1

v

Terms of agreement.

DerINiTION oF OBLIGATION—GENERAL LONTRACT FOR MATERIALS.

50. Ia the case of a general contract for the supply of materials, the period, as in
' the case of work (sce para. 44 above), must be the period for
demanding, and not the period for supplying, and the agreement
should be worded accordingly.  Otherwise the only difference between this case and the
first case of para. 43 i3 that the quantities deliverable and the dates of delivery
cannot be specified. The same form of schedule can, however, b.e. nsed, entering n the
columns for ¢ quantities” and ¢ dates” the words such quantities (or dates) as may
from time to timo be required (or specified) by the Executive Ergineer.”” The agree-
ment would then sct forth that “the contractor undertakes to supply (at the rate for
the several description of materials and places of delivery entcred in the schedule hereto
attached marked A, &ec.), such quantities and deseriptions of the stores and materials
entered in the schedule A, as by written notice under his hand bezring date between
the day of 183 and the day of 188 , the
Executive Engineer may require him to supply, and to deliver the same in good order
and of tho qualities, kinds and dimensions specified in the specification hereto attached
marked B, &c., at such places as the Lxecutive Engineer shall in such written notice
specify and within the periods for the several places and descriptions of materials in
‘the said schedule B severally provided.” )

51. Code para. 1333 at present says nothing about the contract documents

required in connection with contracts for materials. This omis-

Contract documents  for  oiqp ghould, I think, be supplied. Form M 174 is the only
suppiving contracts not I ’ 7 . . . s

specified 1n Code, existing form at all applicable to contracts for materials, and if

my remarks in the preceding paragraphsindicate at all correctly

what is required in such cases, it must, [ think, be admitted that the form is by no

means sudicient. ;

Terms of agreement,

Significant variations duo 52. The significant variations arising out of varieties of the
to subject-iaatter of con- subject-matter will apparently be five, corresponding to the five
o - following cases, namely :—

(1) Contracts for single works.
?J) Periodical contracts for works.

3) Contracts for specified quantities of materials.
(4) Contracts for materials for a specified work.
(9) Periodical contracts for materials.

Cases (1) and (4) might perhaps without very much difficulty be reduced to a
single case, and with ingenuity it might be possible to reduce the five cases to the two
typical cases indicated in para. 23. 1 doubt, however, whether it could be done without
considerable risk of sacrificing cleurness of expression.

CONSIDERATION.

63. The consideration may be cither a lump sum for the whole work or a stated
rate or price per unit for each description of work or materials,
including under the latter alternative a stated percentage above
. or below standard or other specified rates, orit may be a combi-
nation of lump sum ard rates (see Code para, 1346)., It may be assumed thatsa

¢

Consideration  may take
three forms,
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lump sum will never be stipulated for except in a contract for a specified work of con.

struction or repair, in all other cases payment will be at schiedule -

Considoration bow to be yutos and the statement of the consideration may in such caseg
(s.¢. (_)f schedule rates) be most conveniently embodied in ;;,

schedule quoted 1n the opening statement of the contractor's promise or obligation as

. . . o

in the wording suggested 1n para. 30 sbove. In a contract for a spocified work,

if the consideration is a lump sum or a combination of lump sum and rates, it might

be indicated in the same way, the lump sum being entered in the schedule instead of

rates for each item, or it might be scparately stated in the agreement. The latter is
certainly the clearcr of the two. The forraer would at first sight seem to have the
advantage of slightly reducing the number of forms, but it would not really do so
because considerations conmected with payments on account (see para. 83 belowi
and other mattersrequiring to be stated in the case of a lump sum coutract will make

it necessary to have in any case separate forms of agrecment for such contracts.

Nature of linbility under  53-a. In this conmection it is necessary to understand
® lump sum contract. clearly what a Jump sum contract is. The intention may he—

(a) That the contractor undertakes, for the lump sum mentioned, to execute the -

whole of the work with all 1ts contingencies, including alterations and
additions, or ‘

(%) That he undertakes the work for the lump sum, subject to increase or

reduction of that sum for additions, omissions and alterations priced at
schedule rates, or et rates otherwise determined when the occasion arises

But unless the contrary intention is expressly stated or clearly indicated, a lump sum

contract precludes any elaim for payment for extra work. A eontract 1n form 176 is,

according to the Government Solicitor, a contract of the first kind (¢). Ile says with
}'egard to the ﬁrs§ sontence of Article 6 of the conditions attached to this form: ¢ This
is inconsistent with the contract, which provides that the contractor is to do all the
work in a certain place for a lump sum ; the Lewp swm would therefore include alter-

ations and allitions ; if the coutracto} is to be paid extra for any slterations or |

additions, the conditions should provide for how heis to be pai

' D8 § . » paid, and not refer to
rates which do not exist.” Tractically, therefore, there are twl')o %inds of lump sum
contracts, namely, Inmp sum proper and lump sum with payment for extras.

53-8. Under the head of ¢ consideration,” there are therefore five sigrificant

Significant variations. variations, which it may be necessary to recognise, corresponding -

to the five descriptions of:contracts,.that is to sch

: 0 . say (1) schedule
cor(lltracts, (2) l}lmg sum contracts Wlthop.t extrasand (o) ]urilp sum contrag’ts( W)ith extras
anl tv;o combinations of (2) and (3) with (1). These variations however apply to one
only of the kinds of contracts mentioned in para. §2 above, and thercfore the effect is
only to increase the number of variations from five to nine:

63-c. I doubt, however, whether it is really necessary to provide for combinations
Doult as to necessity for 1 . h

romtined oy Y ?111 accordfmce Wlt.h that of code para. 1347, aceording to which

schedule contiacta. is particular kind of coniract is likely to be more common

than a purely lump sam : i i
D I contract : but it seems to me that if you
are to have a schedule at all (s.e., a schedule for addition’s and alterations) you may jylrmt

of lump sum and schedule coutracts.” This view is not quite '

‘1113 well df'OP "gle lamp sum altogether and have a geauine schedule contract. This .
g;vgfler i z; cr a pfomt for the Chief aud Superintending Engineers to consider;
possibly in the case of a lump sum contract for a building it might be convenicnt to -

provide by a schedule for unforeseen alterations i
. o ‘el aiter in the amount and character of the
fglélllﬁlor;,;ver}:iﬂ&no above foundation including all contingencies being covered by
sche dulc? oo t’rant erfdm{,ly be other cases in which a combination of lu?np sum and
=23 the conditiﬁx : YVOtu y de _desuable. The point should be considered and settled,
e o i sum ot shonld. b Ll
occur, and they have to be provided forr.1 Y kind are not very frequent, but they do

. «“ .

2% By eXtra&:fﬁi&”ﬁI r{x_%an items of work not stated or indicated in the sche-
Payment for extra work. » £peciiications and drawings by means of which the work to

) be done is defin }
kind which does not exclude paym:nt ?{?1: exI'cI:atshe caso of & lump sum contract of the
° 3

> 4
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no price for such work can be specially
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stated or indicated in the agreement and its connected documents, but in the case of a
schedule contract, & price may or may not be stated or indicated according as the extra
work consists of (1) unforeseen quantities of foreseen description, or (2) unforeseen des-
eription of work. Incase(l)theextra quantity will of course be paid for at scheduled
rates, but in case (2) and in all cases of lump sum contracts, in which there is an inten-
tion of paying at all for extras, it is necessary to settle how the price of such extra
work is to be determined. This may be done either by supplemental agreement (see
para. 107 below) or by providing for settlemncnt of a reasonable price either by the
Exceutive Engineer or by somso appointed referee. The latter plan i3, I think, the
most usual, and it will probably be best to provide that the price of such extra work
ghall be settled by the arbiter named for the settlement of disputes, if the Executive
Engineer and the contractor cannot agree as to prices (see below para. 105).

»

PxovisioN oF SECCURITY.

54. This has to be considered under two heads, namely (1) the nature of the

i  security, and (2) the amount of the security, and the first head

Poiats to be considered. o have to be considered in two different connections, namely

(a) with reference to the comparative advantagzes of different kinds of security, and ()

with reference to the effect of variety on the number of distinct forms required. I will

deal first with this last poiut 1 (6). ‘

Permissible forms of secu- 55. The Code (para. 1361) expressly recognizes only the

rity. following forms of sccurity, namely :—

(a) A deposit of—
- (1) Cash.
(2) Government promissory note.
(3) Stock notes.*
(4) Guaranteed railway stock.
(b) A fund formed as the work proceeds by short payments for work done; and
(¢) The personal security of two persons of known probity and wealth ;
but by implication, that is to say, inasmuch as it recognizes (para. 1373) forms
Nos. 179 and 180, it also recognizes the classes of security to which those forms are
applicable, namely :— :
(@) Mortgages of landed property;
also by a somewhat similar implication, that is to say by inference from condition 10
of forms 174 and 176, it recognizes, as security for advances. '
(¢) A mortgage of materials at site of a work.

56. The existence of form 178, a form of bond to be executed by the contractor,

might be taken as indicating the recognition of the personal

C°§°8;‘c°lfﬁ°t1;”‘;f°&f:t}’£;f’:' security of the contractor himself, but the intention probably is

that this form of security shall be taken only in conj unction with

other security. This is probably the meaning of the reference to this form in the first

line of Code para. 1364, but it is not clearly stated, and the reference is just as

likely to suggest that form 178 isa form of instrument for evidencing or making

available, in the same way as an agreement of deposit, one of the forms of security

mentioned in the paragraph, and in point of fact in the only case of the use of this form
that I have come across it was so regarded.

57. Form 177 does not indicate any additional form of security ; it is simply a

- form of instrument for making available the personal security

Personal security of sue-  of two persons of known probity and wealth” which 1s allowed

by Code para. 1364 (c); but this fact is nowhere stated or

even suggested. Similarly forms 166 and 167 are forms of instruments by which

deposits of Government promissory notes [in accordange with

. Ageoments of deposit 20t (lode para. 1364 (s)], are to be made available; but owing

takon.
to absence of instructions these forms are apparently never used,

Executive Engineers being under the impression that the terms of the contract agree-

of the Governmont of Tndia,

# The greater part of this note was written bofore the issue of the recent resolution e reramooe to stock notos

regarding the withdrawal of stock notes. It Fas not been thought worth while to expunge
Lat it may probably be taken that stock notes are a thing of the past. '
5

e - Sty et k. s
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ments relating to the execution of worka (forms 169 to 176) are sufficient in themselves,
" The only case that I have seen in which scparate agreement hus been obtained in
respect of the security deposited heing that abovementioned, in which a bond in form
No. 178 was taken for the purpose. Some years ago it seeuns to have been the practice
of the Consulting Architect to take agreewents of deposit in form No. 166, but in
recent years the use of this form seems to have been discontinued.

e T A

58. Forms 164, 165,181 and 182 are forms of instruments for securing advances,
but the security contemplated is in each case either a deposit of
~ Government promissory notes or a rortgage of landed property.
The forms do not therefore indicate any additional form of security other than those
mentioned in para. §5 above. - ‘. '

* Security for advances,

O e e

e

59. The Code then directly or indirectly, expressly or by
implication, recognizes primanily eight different forms of security,
namely :— '

(1) A deposit of cash.

Variations of permissible
forms of security.

]

(2) A deposit of Government promissory notes. 1
(8) A deposit of stock notes. , , o
(4) A deposit of guaranteed railway stock. ~ ?
(5) A fund formed by short payments.

(6) The personal security of two suitable sureties.
(7) A mortgage of landed property. :

(8) A mortgage of materials at site of work.

| S

)

notes may be made by a third party as well as by the contractor, and similarly forms
181.and 182 show that when the security is a mortgage’ of landed property, the land
may be the property either of the contractor or of a third party, and the inference
seems to be that any permissible form of deposit (cash, Government promissory notes
stock notes, or guaranteed railway stock) may, if desired, be made by a third partv’.
It is true that forms are not provided for all these cases, but then no forms are providéd
at all for deposits of cash or stock notes or guaranteed railway scrip. In the only g

case in which forms have been provided at all they have been provided for both alter-
\

!

]

}

; » |

But forms 166 and 167 show clearly that the required deposit of Government promissory }
j

!

!

!

patives ; they are provided for the deposit or mortgage ¢f (1) the property of the :
contractor, and (2) the property of a third party. Cases 1, 2, 3, 4 and 7 must there-
fore be doubled, adding five additional forms of security and bringing the number of §
permissible kinds up to thirteen. Excluding mortgages of materials at site, which are
only admissible as security for advances, there will be twelve different forms. i
!
|
!
|

60. But this is not all ; in practice Executive Engineers combine the two forms )
oo security allowed by sub-heads (a) and (¢) respectively of Code |
Combinations, of pormis-. para. 1364, and they combine them in various ways; thus in -
one casc a deposit of cash, and in another case a deposit of Govern-
ment promissory notes, will be combined with a fund formed by short payments ; then :
in some cases there is no limit except in so far as it depends on the percentage ;;o the |
fund to be formed by short payments, in other cases a definite limit is named. ,In this g
way counting only combinations and variations actually in common use, we get some |
half-dozen additional forms, bringing the total number of forms of security up to say ¥
eighteen. ’}

1

¢1. I have no desire to suggest any restrictions which would prevent the adoption |
. of any form, or combination of forms, of security which is found%
Restriction of permissible to be practically convenient and desirable; but inasmuch as’
forms snd variations ex- . ) as i
pedicnt. suitable forms of agreement should be provided befrrehand to |
. . meet all permissible forms of security, and in view of the effect

that permissible variety may have upon the number of forms to be provided, I think it ;
necessary to suggest that the adoption of any forms of security other than the few which |
are now to some extent in actual use shou}d be prohibited, except in gpecial cases in j
which, with the ganction of Government, it may be worth while to have special forms |
of agreement drawn up to meet each such case. Tle considerations affecting the

. =] . . 4
number of forms required, and the nature of the restrictions necessary in order to keep |

] i

/
i
!
4
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that pumber within reasonable limits, will be further discussed later on (see phra.
117 et seq.). ‘
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AMOUNT oF SECURITY.

9, This may be considered under three heads, namely (1) the comparative amounts
" of differeut forms of security for the same purpose, (2) the manner
and time of taking security, and (3) the amount of any given kind
of security, or of some one standard form of security, with reference to the purpose for

Pointa to be considered,

, which it is taken.

‘que

in G.O. No. 1838 W of 20th June 1888, and connected eorrespondence.

1

63. With regard to the first point, the Code neither indicates nor suggests any scale

of comparative values. It prescribes within certain limits (Code

Comparative valus of differ-  pyrg, 1364 B) the amount to be required when a guarantee
o forma of peouriy: fund is formed by short payments on account of work done, and

it has been customary to consider the_ minimum of 5 per cent. required in this case
as applicable also when the security is taken entirely in the shape of a deposit of cash
or Government promissory notes. Personal security being in practice unknown, no such
stion has ever arisen in counection with it. It is evident, however, on the one hand
that a deposit of cash or Government promissory notesat the outset is a very much
better security than a fund formed by deductions, and on the other hand that personal
security secured by a bond for Rs. 1,000 is very inferior security to a deposit of that
amount in cash or Government promissory notes. Supposing therefore that all these
different forms of security are still to be allowed, it secms desirable to give some general
instructions as to the comparative amounts to be required. Precise rules are probably
out of the question; but with regard to personal security the Government Solicitor
states that it is an ancient and usual practice to take a bond for double the amount that

would be required in cash. .
64. With regard to the amount of security taken aud the mauner of taking it,

by which I mean not so much the descriptiva of the security as

Amount acd manmer of the time at which it is receivable, the general practice in many
;iﬁi%‘m’eﬁ{‘é,ﬁs&‘l“f;‘ divisions scems to me not altogether satisfactory. As an illus-
tration of what I mean, I may mention the cuse refe{redht'o

n this

case an anicut of some little importance, with probably a considerable revenue dependent
on it, to say unothing of the value of the crops under it, was to be repaired, and the
work was given out on ¢oatract, thé security for the performance of the contract being
a depasit of Rs.'5) in cash plus a prospective guarantee fund to be formed by short
payments. A year or more later, when the work should have been finished, it had not
even been hegun ; then, done appareatly ia a hurry just before the freshes, the work
was all carried away and had to be done again at_greatly increased cost to Govern-
ment. It is obvious that in a case like this a deposit of Rs. 50 is utterly insufficient,
whilst a prospective fund formed by deductions is of no use whatever either as security
- against delays or as a source of compeusation for loss of revenue, or other inconveni-
ence resulting from-such dclays. In this case, however, there was at any ratea deposit
of something down, not much, but still something, whereas in some divisions it seems
customary in almost every case to rely entirely on the prospective guarantee fund.
: , 65. I think that in dealing with this question it would be
Becurity required for %0 gl to recognise that security has to be taken for two distinct

Purposes.
- . purposes, namely :— .

(1) As a fund, actual or prospective, from which Government may recover any
expenditure incurred in making good, bad or deficient work, or in conse-
quence of having to cust the contractor and put the work in other hands,
or from which Government may recover over-payments made or penalties
or fines imposed during the progress of the work ; and

(2) As a fund from which Government may recover compensation for }oss or
inconvenience caused by non-completion of the work in a satisfactory
manner within the stipulated time. :

For the first of the two p\ffposes a fund formed by short payments is generally suitable,
but it seems doubtful whether even for this purpose 1t 1s desirable to rely entirely on
a prospective fund. For the second purpose, 8 prospective fund is absolutely useless.

/0

*

»
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I think, therefore, that in almost every case it would be desirabls to require a deposit
down as part security. poxs

66. It is of course ‘impossible to lay down precise hard and fast rules for the
guidance of depurtmental officers with regard to tha seeurity to

Exx}:ﬂﬁ ;f Bﬁ:ﬂi‘;go';:; be required as s proteetion against Joss aud incvavenicnee result-
security. ing from non-performance of contract; but it is, I think, desirabls

o that the Code instructions regarding security should notico the
distinction pointed out above and should affirm the responsibility of Superintf;ndinw
and Executive Engineers for secing that whenever necessary subslantial seeurity of a
suitable kindis takea for the second purpose, over and above the normal sccurit
required for the first purpose. 1 think that in such & cuse a3 that referred to abov)(;
in para. 64 it should not be open to an officer, as it certainly was in that case and

- now generally i3, to say that he hal done all that the rules of the department
required him to do. '

67. With regard to what I have culled the normal security to be ordinarily formed

Minimum security deposit

suggested. ration whether it would not be advisable to fix a minimum limit

] for such security. I find the deposit accounts of many division
loaded with petty items, most of theym individually us)lder twenty, and manyyif :111(:::;
under ten, and even unler five rupees, which remain for months and months in the
hands of Executive Engineers and as to which the explavation geverally is that they
will be paid when the contractor finishes the work or makes good some defect or defici-
ency. It seems a reasouable inference that such petty sums are not generally sutficient
to induce a contractor to start work again when onece he hos stoppeﬁ and, if so, they
are probably not sufficient to cover the expeuse to which an Execative ’Engin,eer i3

eventually put in finishing the work hiwself, Imnsistance on a minimum retention
would prevent this sort of inconvenience,

68. In this connection T think it woulli be well to consider whether the rule of

Latitado a8 fo smont of the note to Code para. 1364 (8) allowing the reduction of
security. the lzlttmouutbreta.med to any percentage not less than § per cent.

. might not be improved. Applied with diserction and with due
;eé;{ggrgztﬂtlg‘cgcumstances of individual cases, the rule is all very well, but it is quite
‘ 'ng when the rule is applied, as it has been, to allow general reductions

:g}:‘%u:hconmdegation of individual cuses, e.g., a rednetion to § per cent. in all cases in
1ch the security at & per cent. would amount to a certain surm.

ReTExTION AND DisprosaL or SECURITY.

69. Provision should be made as in Article 15 of form M 174 for retention of the

) gecur) i souts : :
Secarity to bo retuined 1l nty until the Executive Engineer grants a certificate of

complotion is certified. complet’.on but the ]-atfel‘ art ¢ arti - hi
the retent i’on i T p f the articlo quoted, which allows

month of the official year, is objectionatle and s
- : nd should not be repes oot ]
v1t ew, the spending of the grant, can as effectually be atfainefl {‘)epz :t?dt Tth]: OPJ e‘clt.i:n
o deposits and debiting the wo y crediting the security

. rk. F - 3 X
thing is said about retention of securit(;'.ms 174 end 176 are the only ones in which any-

70. None of the existing forms show whether interest is or is not to be paid on

i‘iﬂﬁg gr hho(;v they are to be disposed of, for instance,
EDOineer ash deposits are to be retained by the Executive
3 or paid into savings bank in the contractor’s name, or

whether retenticns from dues are £ i i
the propesty of Gonormnes o be carried to the contractor’s eredit or to remain

t The practice is, if th i i

> ) , e contract Sire draw

;ﬁ?i;ef: b(:; Epvetrl?mmt promissory notes and’ pay it over to (1)123%;:1? tlz’ ;(:1}' into

savings ba re::ine de 3;3,1151 ofE the contractor deposits of cash down : otherwise deposits
y the Executive Engineer, and percentage retentious from dues

are I think always retained a 7
says that if the amiunts are larg:jzwemmeut property, julthough Codo prre. 1825

h what precis i ;

1 — tal precise point they become large is not ex-

yhzlw{li%oul dt %ﬁ{ nmgzt be.srga;ced as ddposits, 1n which case it {;ould seem to fo]low that
\ ' paid into savings bank if the contractor desires it. As to this

Disposal of deposit and
interest.

/

-

by part retention of sums due, it is, I think, a question for conside- .

curity under certain conditions in the last .
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point see also para. 137. Thus in préetice the contractor can get interest on all
actun] deposits if he likes, but he gets none on retentions. ~ C

71. In my opinion it would be very much better to provide distinctly that n
interest will be drawn or paid, ner any arrangément made to
Withholding of interest apoble the contractor to obtain'interest in any way as long as
suggreted: the security is retained by the Executive Engineer. The case
of a contractor is quite different from that of a vaemmcnt servant depositing security
for good behaviour. Say that a contractor deposits Rs. 1,000 in Government promis-
sory.notes — deposits of anything like this amount are very rare — qnd that 1t takes
him a year to fulfil his contract: then, if he is not allowed to draw the interest accruing
until his sceurity is returned to him, the worst that can happen to him is that he is
kept waiting six months for half a year’s interest, say ahout Rs. 20, and allowing him
interest on this sum at 10 per cent. his actual loss is one rupee. If his contract runs
for two years — a very unusual length of time — his loss, caleulated in the same way,
will be Rs. 3. I do not think that for a difference of two or three rupees on a contract
of at least Rs. 10,000, and possibly Rs. 20,000, it is worth while to put Executive
Engineers and others to all the trouble entailed by the arrangement necessary to enable
a contractor to obtain a little interest on his deposit. It may be said that a contractor
who deposits cash down — not Government promissory notes — would not only lose
the interest on the interest, but would permanently sacrifice the interest itself. This
can however be obviated by his depositing the amount himself in the savings bank and
pledging his pass-book with the Execcutive Engineer ( with, of course, suitaple notice to
the bank) so that he would draw the arrears of interest on the pass-book being returned
to him. ° ' : :

792. T believe that as often as not contractors depositing cash do not trouble them-

] solves about getting it paid into the savings bank ; and in the few

Effect of proposed chango  cases in which a contractor would nominally sustain an insignifi-

(.;g:ll{r:‘ftt;:m L as regards o1t loss, this loss could be at least eounterbalanced by relieving

, him from the nominal charge for stamp duty on contract agree-

ments as proposed below in para. 141. Isay nominal ”” because in both cases the con-
tractor would or does recoup himself in his prices.

73. It may be said that the effect of the change would bato largely increase the

. _ number of items in divisional deposit accounts and to seriously

Effoct on doposit aocowst  jperease the labor of preparing the monthly schedule of deposits,

i more especially if, as suggested in paragraph 65, the substitution

of deposits of cash down for percentage retentions is carried out to any considerable

extent. Thisis true, but I hope very soon to submit proposals for a modification of the
system of accounting to the central office for such matters which will greatly reduce
even the present labor and make it practically immaterial whether the number of
items is large or small. .

74, In the case of notes of certain loans, it is the practice of the Currency Depart-
. ment, with a view to the consolidation of Government stock, to
cancel the notes actually deposited with the Accountant-General
(Madras) and to substitute equivalent notes of the 4 per cent. loan
of 1865, and according to the Government Solicitor it is necessary that this should be
provided for in any agreement for deposit of Government promissory notes. This

should therefore be done in the same manner as in the forms of agreements of deposits
recently drawn up for servants in the Revenue Department.

Substitution of notes of
other loans.

APPROPRIATION CF SECURITY.

75. Tt is in connection with this matter that the present forms, even when they

do make some sort of provision for security, are most notably

Esential ~ requiremonts deficient; and in providing new forms great care should betaken to

e e 0 " % gnard against the omissionand the vagueness of the existingforms,

(see Aunexure C, items 38 to 40). The point is to express the

conditions in such a way that there may be no legal difficulty as to recovering or enfore-

ing penalties, and I understand from the Government Solicitor that the law of the matter

is substantially as follows: “If Government claimed to appropriate the whole or any

part of the security as compensation for damage sustained through the contractor’s
: ' 6
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default, then in the event of the contractor taking the matter int "

would have to prove the damage and its amount ;Obut that if the ZO?tl;f\tét(ilow‘qeﬁnment
vided for settlen}ent of these matters by the Executive Engincer himself oxf g T e
appellate authority, e.g., the Superintending Enginecr or the Chief Enginecr thy *the
award of the appointed individual would be suflicient proof of the fact and amm’mt”fl ﬂﬁe
damage. Again if Government claimed to appropriate the security or any parto uft i?;

as & penalty for non-performance of a specitic condition of the contract, then if the '

contract clearly provided the penalty clained for the alleged breac iti
Government w:ould have to prove the breach of conditions, gut would‘:hn;‘tf bioggét&?m&
to prove specific damage resulting therefrom. TFor instance, if the coutract cA‘oani
provides for forfeiture of security in the event of non-completion of the workLbr 4
stipulated date, it would be sufficient to prove non-completion ; or (to take a cas T
which actual damage seems out of the question) if the Executive Engincer ﬁn;&(’tllln
contractor in strict accordance with the plain conditions of the contr?lct for Working
on a Sunday without permission, it would be quite sufficient to prove the Sunday
working, and it would be useless for the contractor to contend however true it uiir:h);
be that Government could not and did not sustain any pecuniary damage by reason
of his Sunday working.” At the same time what is © reasonable compengution” b:agxxg
in the discretion of the court if no specific penalty were mentioned, it is improbable
glllat d;he coilzltn would give much “compensation” for a breach of ,0ontmct, such as
da; ag); .Wor g, or for any other breach by which Government would not really suffer
. . . .
Fuentil  roquivements 76. T gather from this that 1n framing the forms of contract
stated. aggeements or the conditions to be attached to them, these four
points should be attended to, that is to say, as far as possible:—

a . . . i
(a) Alslhtolxxs é)%zp;);zz i{iocraﬁ;h;i:tgfl x;nay be necessary to appropriate the security
@) AH ngiCts and omissions on account of which it is, or may be, desired to
© Alll lc::Na penalty, aud the penalty appropriate to each should be specified ;

classes of matters as to which disputes are likely to arise during the
. progress of the work, or the currency of the contract, should be specif?call y

mentioned, and as regards each of them

: the mod .

Alailuthonty to settle should te specified ; and e mode of .settlement or ’the

(@) anlgit}iirfn;%:fge% of which it may be necessary to claim compensation,
be specified ; assessing dﬁﬂ}age and compensation in each case should

' genergl clauses being in each case added to provide for cas:as not specified.

o 77. As regards th ints (a) it will I thi

Purposes for which security o . garas t e first of these points (@) it will T th nk be

B b spproprstiat ?ch&l to }Erowde specifically for the apgropri:StiZ)n of the selcurity
or the purpose of recovering the fellowing, namely :—

I. Over-payments;
I1. Advances; ’

- IIL incurred i .
Anéjgaglge;oic or ﬁagﬁﬁndm’lg- 01'1 removing and making good any
. tertaly, or in doing ¢ i
agency or things omitted b} the contrac?o: ; supplying any work, plaxt
’ 2

; . m Y I

V. Charges incurred i .
o o form 174 ) ;m exaruining contractor’s work (see Article 18 of conditicns
. The value of any materials or plant supplied by the Executive Engineer to

the contractor, and com i
t pensation f 8 ¢
YII AnSOaﬁoldmg, or ot_her.plant lent to thgrcolr(i::agt{): r damags to 813 touks
. Any fines or penalties imposed on the contractor : ’
?

VITL. Compensation for inferiori reio
X Comg;lss:gglr: ffoorr ggerxloaty of work or materials not absolutely rejected ;
4 y loss, expense or inconvenience consequent on the

annulli
ulling of the contract, or the ousting of the contractor, and the

substitution of oth )
fied); _ other agency for any one of certain reasons (to be sped

v ewtA maa iz
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X. Compensation or penalty (to be specified if possible) for non-completion of
work, or non-performance of promise by due date; _ :
XT. Compensation for breach of conditions not otherwise specifically provided

for.

Asg far as 1 can make out items T, TII and VIIT of the above list are the only
ones that are specifically provided for in any of the existing forms, and this only in
comparatively fow forms, and in them ouly partially.

78. The preceding remarks apply only- to socurity definitely dascribed as such in

the contract, e.g., a guarantee fund or a deposit ; but some of the

Appropration of < other  forms provide for certain charges or costs being recovered ¢ from
) any sum due or to become due to the coptractor” (e.g., articles

V and XITI of form 171), and in other cases it is provided that certain costs or charges
ghall be ““at the cost of the contractor” or “made good by the contractor” (eg.,
Articles 7,9 and 12 of form 174 and Article 8 of form 171) without any provision
a3 to manner of recovery ; and I understand the intentivn—or perhaps I should rather
gay the desire—to be that almost ail, if not all, of the costs referred to in para. 77
chall ba recoverable, if necessary, « from any sum due or to become due to the contrac-
tor.? 1If thisis, or is to be, the intention, it seems necessary that the terms of the
contracts shall be made much clearer than they now are in any form. I understand for
instance that under a contract in form 174 in all probabulity Government could not, under
any circumstances, recover for breach of contract more than the amount of the guarantee
fund ; and that if this fund had previously been diminished by recoveries of fines and
charges incurred from time to time, then no more than the balance of the guarantee

~ fund at the specified percentage on the total value of work done could be recovered.

The only doubt according to the Government Solicitor appears to be due to the fact that
the guarantee fund when formed by deductions isnota specified sum and therefore might
not perhaps be held to be a named sum within the meaning of section 74 of the Con-
tract Act; and if the security were a specified sum there would apparently be no doubt
about the matter. *If therefore it is Jdesired that the guarantee fund ghall, as far as
possible, be kept intact.at its full amount, then it should be distinctly provided that all
costs, charges and damages from time to time incurred may be deducted from sums
due or to become due to the contractor, and that the guarantee fund or other security
need only be appropriated to such recoveries when, and for so long as, other means of
recovery are not available.
79. It is further necessary to indicate distinetly whether “due to the contractor”
. means due to him only under the contract in which the expression
Doubt as to c‘;‘;‘,‘;‘;;%r;‘if occurs, or due to him under that or any other contract, or in any
from the contractor for work done on his account, or for materials supplied to him,
should not be set off against any other debt whatsoever due to the contractor. Claims
for compensation and for recovery of penalties are perhaps in a different case. It 1s
for Government to say whether. and to what extent, as regards any of the items in
para, 76 they would wish the principle of set off to be provided for.

Time oF CoMPLETION.

80. This has to be considered with reference to the five kinds of contracts men-

. . ~ tioned in paragraph 52. 1In all cases of contracts for materials

Hom to be f;’:;_d"d for in  the dates will presumably be stated in the schedule. In cases

. of periodical contracts for different descriptions of work, any sti-

pulation as to date of completion is out of the question—see para. 45. In the

remaining case of a contract for a single work, the stipulation” for completion by a

specified date can be easily made either in the body of the agreement or in attached
conditions. . . :

. 81. On reference, however, to anunexure Q, items 17 and 18, it will be
soen that Executive Engineers are frequently not satisfied with a stipulation for
completion by a certain date, but further stipulate for certain definite rates of pro-
gress, measured either by value or by quantity, or by sections of work, and the question
is whether such requirements should be provided for, and, if so, how. Iam disposed to

| %

other way. There seems to be no reason why an actual debt due
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think that no attempt should be made to provide,
o;e}(r_x ang' set form of conditions to be attached thereto, for anything mere than eo-
% x;:nt' ¥ % certain date and general regulation of progress to the satjsf action of/'tl}n‘
e ;,lt fle‘reof r;gmee:' and according to his instructions, Anything further would th‘els
p t e . r 3 ) . f . - . .
purate instruction by the Executive Engineer to the contraetor urder

either in any set form of agrecment
- 4

Tremyicat DerarLs,

o P -
82. Under this heag %‘melude all such conditions as are collected under hea Js D
Contitions should e deter. i;n tof the accompanying enalysis of existing formas. Items
minod by Chief Engineer. 10 80d 19 of Annexure O might also be considered. It ig
ditions chall bo. and W};}x:ts;:;n:{?y for the Chief Engincer to determine what th(l)so con
] T 1018 mnecessary to vary them tosnit dj :
T i oy oo and th _ . y them tosmt different cases : hut
question whether anything more car 4 i 8
ol g L be reqaired than :
conditions for contracts for works and another set for contracts f]or materhlsone et of

83. I do not lose sight of the fact that in the present forms for such eontracts

it .
:‘he 39§?ltwns uiffer widely, but as I have elready pointed out
uac:) g 1a l;,re.n(:;eilgrfa unaccountable. They do not soem to ho based
and very fmporfoctly | £ o );1:11:3'61 1;,1?113 prineiple, unless tosome very slight extent
gty 2, {pporfectly ¢ kp Il’p & ol having fewer and simpler conditions for con-
fracts for the I y works. Possibly there may be some advantare in recognizing

. 1stinetion, but at present Iam unabls to ses any.  Of course if it were Znéﬁcnf

greement draw ;
1ag nup on each oncas srr 1
would dream of drawing an agreement f(?r the cgmc%lon under legal ady ice, nobudy

same length and in identically the same term  agmooment formd enlvert at tho
¢ h Dtically .8 @s an agreement for the constructi
gl; :;VIV fsleo};}go;zrt b;léldmgs ; but, when it is a question of supplying a p(xz'(xgx]:togut’((};t;r‘;nf(}f
general use, ¢ nmﬁéﬁ; agce olf distinctions basgd on cost of works is Ereat] ¥ reduced 2?
indeed such not t})I)var altogether, and having regard (1) to the fucnnvenient ﬁ', t
that ar 0}; such, fAm‘CI t1on must have on the number of forms, and (2) to th 'dl‘ ata
'ty 1n facilitating a knowledge and recollection of conditions o mot thick
any such distinction should be recoguize od renomne onss 1 do not think

. ; 1 Sho d unless ver d re: ;
ﬁg}r }t. ﬁ.og‘m 1:72 18 an instance of an attempt to prox):igg(; vl(‘:;dszxil; ulld; « o be shown
y conditions ; but from the fact that it was afterward X hoap & orm with hardly

this form by providing the ¢ condit; s found necessary to suppl [
e, X : ons to ba attse] 9 s yios ppiemen

gﬁar_that thth simplification - was not foupd advanct:li%oiz . ul)n fg."" 17, it srems

th wing up the cond_ltlans, or the several sets of condaziom. quireg ot material f(-)r'
e appended analysis and in annexure 0, T % required will be found in

the conditions that he thinks it desirable to intl;lli((ijglief Fngineer will 2o doubt incicato

83-o. It may be a question whether it i3 not desirable to recognize the distines
z stine<

tion at present vacm
“ petty contract ”%ni{)isti%?:%tﬁd by the expression « contract,”
Ork agreement,” but the distinetion,

. . if recognized at all, shoylq
fion of those terms. The resgnition "y be blilég(l) riq())(fmcs:)];ne intelligible defini-
C Se mean an increase,

and possibly a large increase, of the numl

thatth ghe fdisf;inetion can be, i er of for fon’ with

methods of aceounting, and authority for enterino Vith ‘manncr of payment

recognized in the forms and conditions of contmcigng?leontmm’ even though it is not
. b :

Variety of ernditions neither 4
necessary nor desirable,

Contract petty contract and
piecework.

Sus-LETTING,
84. Provision against sub-letting with
. agans out i
Enginecr secms desirable in all cases, Form 1'1;};;6
existing form which contains any such provision, §
contracts of the kind now in question, )

Executive ENGINEER’S R1gmT OF ENTRY

85: -There-should not, I think, be any diffieyt .
Executive Engineer’s right of entry (whether for i
In terms which, with possibly a few blanks to b

¥ In expressip
nspection or §
e easily filleq {

g the conditions as to
o execution of work)
. according to models
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furnished, shall be applicable to all contracts of the classes now under consideration.
The circumstances in which entry by the Executive Engincer may be necessary are
perhaps sufficiently indicated under head G, item 41 ef seq of the analysis in annexure
A. It might however be well to provide also for festing, and I think that the condi-
tions should provide—the present forms do not provide —(1) for inspection certainly
and possibly for cxecution (i.e., for completely or partially superseding the contractor) -
not only by the Executive Engineer himself (2s in the present forms), but bys such
other person a$ the Executive Engineer may appoint for the purpose, and (2) for
entry on and inspestion (by the Executive Engineer or by his nominee) of any manu-
facture or process (such as brick-making or lime-burning) carried on by the contractor
for the purpose of supplying materials required in connection with .hls contract. .The
conditions should of course also provide for charging the contractor with any expenditure
incwrred by reason of the Executive En gineer superseding the contractor. - Provision
for the recovery of such expenditure is ascparate matter (sce paragraph 77.) The terms
of the conditions in the form of agrcement in use in the Presidency Stores and Work-
shop Divisions in connection with contracts for supply of firewood, carts and coolies and
boats, might I thik be taken asa basis to work upon. The form and mode of expression
"seem clearer than those of any of the work contract forms in use (forms 169 to 176) in
which such conditions are more or less mixed up with conditions as to prosecution of
work by the contractor (e.g., condition 9 of form 176), an crrangement which is not only
not clear, but involves a considerable amount of repetition.
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FiNes AND PENALTIES. .

86. Existing forms, or rather some of them, provide for

Forma of penslty. mulcting the ‘contractor—

(1) By reduction of rates (or prices) for inferior works or supplies.
(2) By the irfliction of a fine of specified amount for each case of delay or of
bad work or materials.

* Tt will probably be advisable to provide in addition a penalty (to be specified) for
each day, week or other convenient period, or part thereof, by which the stipulated
time is excecded. No other desirable addition occurs to me at present. I think,
however, that as regards delays it is necessary to indicate more specifically what con-
stitutes delay. Delay should, I think, mean, and be clearly shown to mean, delay in
complying with some specific instruction or requirement of the Executive Engineer
or of his authorized agents, given or made under the provision of
sorde clause of the contract, and the fine should be a specified
amount for cach day or week (or other period) of delay. General slow progress involving
no specific breach of agreement is hardly a proper matter for fine, completion within the
stipulated period being otherwise provided for ; ror is it . possible, as regards delay of
this sort, to determine what constitutes a separate “occasion.” The penalty for non-
completion by stipulated date, except where completion by that date is essential for
the saving of a scason or for some such paramount reasom, should also, I think, be
ordinarily a stated fine for each week’s or month’s delay: it makes it very much
easier to enforce the penalty without question. Moreover, in. the case of periodical
contracts, in connection with which it is impossible to specify any date for completion,
this is the only practicable way of stating the penalty for non-performance of contract.

87. With regard to fines for bad work, it should be made quite clear that the fine
provided for is something quite distinct from the reduction of

Penalty to be in addition to y 44 0r inferior work accepted at Executive Engineer’s valuation
“ or replaced by him at contractor’s cost; the intention of the

penalty being to prevent the contractor from doing eny such bad work.

87-a. In connection with the conditions as to penalties it might be well to make
it clear that the contractor must take all risks whatsoever, and

Definition of *¢ delay.."

, Contractorto takoallrisks. 43 o "oy o conbractor’s liability can only be ‘extinguished, as of

right, by obstruction on the part of the Executive Engineer, or by failure of the latter

to perform some necessary or stipulated act (see Anpexure C, item 25). ,
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PAYMENTS ON accoTyT AND MEASUREMENTS, . g

{

83. Itis usual to provide for making payments to a certain extent during the |

- progress of a work, and when the consideration is determined by

Coses of scheduloand lnmp g gohedule of rates or prices, it is usual to provide for such

sum  contrrets  distin-

guished. Payrients on account at a stated percentage of the value (at

: scheduled rates) of work actually executed to the satisfaction

of the Executive Engincer ; but, when the price is a lump sum, no part of such lump

sum can be attributed to any specified part of the work. Nothing is really due to

the contractor, nor should any actual debt be recognized, until the work is cumpleted.

Pryments on account should therefore be entirely at the discretion of the Executive |

Engineer, and if they are referred to at all in the contract agreement, it should, T ¢
think, be merely by way of mentioning that the Executive Engiveer may, from time
to time, at his discretion, make such payments tothe contractor on account of the Tump

sum mentioned in the contract, not excecding such lump sum, and not exceeding a i

stated percentage of the valuo of the work done, as estimated by the Executive i

Engineer with reference to the value of the whole work to be done. If the counditions }

provide for the submission of any sort of claim by the contractor, for payments on |

account, he should be required to submit (in case of lump sum contracts) a ¢ measure- !

ment list ” and not a “bill.” Tn the case of schedule contracts the provision will of

course be for payments at or not exceeding a stated percentage of the value of

approved work priced at schedule rates,

89. Stipulation as to periodical or occasional measurements and payments should
be carefully worded with reference to actual possihilities. Incon-
venient and often impracticable stipulations for measurement
‘“at least cnce a month ” or for payment “ within ten days of |
presentation of bill,” and stipulations for payment once a week, or once a fortnight, |
or on stated days of the month, or oz completion of “ scetions of work,” should, I {
think, be avoided (see itcms 64 and 67 of Annexure 4, and 3, 4, 5 and 6 of Annexure C). 3
The conditions should give the Executive Engineer discretion to reduce the percentage |
of payment ou account in certain contingencies (#id. items 13 to 16.)

]
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Inconvenient stipulations to
be avoided.

Annexure C, item 7,) something like article 10 of Form M. 175
would be suitable. it can hardly be necessary (ibid. item 8) to
provide for giving notice to the contractor except for final
measurements. Provision for measurcment by subordinates (ibid. item 9) would but |
be provided for by some general clause as to agency of the Executive Engin_eer’s‘?

| |

Methods Qnd procedure for
measurements,

nominee, ‘
ADVANCEs.

L] .
90. Most of the forms say nothing whatever about advances; but two of them

i

Gondition of Torm 174 at (Forms 174 and 176, article 10 in each case) provide that }
ition © orm

{

!

varinee wich Codo, “advances may be made to the contractor to the extent of

80 per cent. of the value of all materials (as assessed by the
Executive Engineer) deposited at site und mortgaged to Government, the amount of all |
such advances being recovered as the materials are utilized, or from the bill for com- |
pleted works subsequently submitted.” Asto this, it is to be observed that this clause, :
under which a contractor might almost clzim an advance, subject to compliance with |
the conditions stated, is directly opposed to Code paragraph 1372, which says that
‘“ advances are, as a rule, prohibited,” but that ¢ under very exceptional circumstances (
the Government will authorise such advances to contractors as may be deemed indis-
pensable, taking the necessary precautions for securing the Government against loss, &e., }
&c.” If Government desire to reserve to themselves the right to authorise advances, :
then no clause of the contract should be so worded as to imply that such authori- i

sation. is unnecessary, and that on certain conditions advances may be made as a matter }

of course. ' i

91. With regard to the above-quoted provision of Code paragraph 1372 for f

, “taking the necessary precaution for securing the Government |

Necessity of defining pre- ' o opinct "]0gg 1 T may point out that, as a matfer of fact. in the i
cautions o bo taken. o] ] i - “ : y

‘ cases—not very frequent it is true—in which such advances are

made po real precautions are taken to secure Government against loss, unless this require-

¢ e e e

— L T

|
89-a. If it is necessary to say anything regarding methods of measurement (see ; -
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ment i3 held to be satisfied if the Executive Engincer or the Saperintending Engineer
is of opinion that the contractor will in all prolability work off the advance in due
course ; nor do I see how, in any individual case, any more satisfactory security can
be devised on the spur of the moment, when the advance is required, and when delay
in giving it, if it is to be given at all, probably means delaying the progress of the
work. 1f, therefore, Code paragraph 1372 is to stand as it now does—and for my own
part I am disposed to think that it should, substantially at any rate—then it is, I

27

' think, very desirable that the nature of the precautions to be taken in such cases should

be clearly indicated, and the means thereto provided beforehand.

92. Although no such means are indicated iu the Cods itself, they are provided

for and suggested by certain Code forms, but without any

S e b7 %ot instructions regarding the use of these forms. Forms 164 and
g forme. 165 are forms of agreement of deposit of promissory notes, by

the contractor himself and by a third party respectively, /o secure advances, and

- Forms 181 and 182 are forms of mortgage of landed property, by the contractor and

by a third party respectively, for the rame purpose ; and as already pointed out, article
10 of Forms 174 and 176 suggests another description of security, namely, a mortgage of

- materials at site, but no form is provided for the purpose of taking such security.

-

93. It will be for Government to decide whether all or any, and, if the latter,
whichy, of these forms of security shall be recognised in such

Permisiblo forms of secu-  gases, and whether any other and, if 80, what forms, shall be
Y {lor sdmnceg o b 1 owed ; aud this being done, a contractor desiring an advance
would be required to specify the security offered, aud the Super-

intending Enginecr, when forwarding the application to Government, would be able to
state the nature of the precautions to be taken with reference to.Code paragraph 1372,
Assuming that the point will have to be considered, it may be convenient to say a few
words as to the advantages and disadvantages of tha sageral forms of security for the

purpose now in question.

94. With regard to agreements of deposits of promissory notes it appears to me

that If a contractor is able to cover the amount of the desired

Advances mot rovesnry  advance by a deposit of Government promissory notes or other

can be pledged. readily realizable security, he might just as well bs left to realize

: the notes, and so provide tha funds for bimself ; and, similarly, if

he can get a third party to mortgage (Government promissory notes on his account, he

might get the same party to realize and to provide the required accommodation. There

seems to be no sufficient reason why in such cases Government should be asked to

provide funds, unless the contract distinctly contemplates their doing so. If Govern-

ment should be disposed to allow deposits of stock notes for such purposes, the argu-

ment would not apply to them, stock notes being, as a rule, I believe, practically
unsaleable, ' . :

95. The great objection to mortgages of landed property is the inevitable delay
attendant on the necessary inquiries as to the value of the property
and as to the mortgagor's title. There is also the greater trouble
of realizing, in case of need, and the inevitable uncertainty as -
to the ultimate value of the security.

96. With regard to mortgages of materials at site, I understand that it has recently
been decided in England that property mortgaged must be
definitely specified, and that a mortgage of floating stock is no-
, mortgage at all, and, in fact, worthless. I do not know whether
the decision applies in India; but if it does, a valid mortgage of materials at site of a
work, though perhaps not absolutely impracticable, will probably be a diffcult matter
to arrange.

Objection to mortgages of
landed property.

Difficultics as regards mort-
gages of materials,

97. With regard to such mortgages, supposing them admissible, for several
reasons (with reference to stamp duty chargeable, and necessity

Doutt as to charactor of g registration), it will be necessary to understand whether they
- Are mortgages with possession or mortgages without possession.
In a question put to the Government Solicitor regarding the advisability of registering,
such mortgages, I took it as certain that they ¢ would always be mortgages without.
possession,” but the Government Solicitor, in his reply, says :—* I should have thought

(1

mortgagos of materials,
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that when materials were at site of a work Government had possession of them:if I
am wrong in this, however, it would be safer to register the mortgage, or to arraige
for the contractor giving possession of the materisls : the latter would be the simpl%r
course.” In Form 175—the only form of agreement which notices the matter at all
—article 3 distinctly provides that all materials brought on to the works by the con-
tractor shall remain there at liis risk, ¢ the said Secretary of State shall not be respon-
sxbleidf(ﬁ- andy _Iosi?1 W:]icl; may :fise.” This seems quite right, and I do not think it
would be advisable to alter it ; but it seems incompat: i s the i
by the Exeontive Tngineen 5 mpatible with the theory of possession
98. There is not among the existing’ forms any form of dond, either by the
contractor singly or by the contractor and suretics, to secure
advances, but this form of security seems at least as appropriate
for this purpose as for securing the performance of any other
contract ; and as compared with mortgages of landed property it has the advantage of
being easily and generally available. The security is, perhaps, inferior, but then, if
advances are to be given at all, it will generally be desirable that they should be gixlen
promptly, and any avoidable delay, over and above such delay as may be inseparable

Advantagea of thonds sas
security for advances,

from a reference to Government for the required authority, would, asa rule, be very -
objectionable. A deposit of Government promissory notes is of course the most-
perfect security, in every respect, but when itis available there is no apparent recessity

for any advances. Mortgages of materials atsite, if they are free from the objections
suggested in- paragraph 90, would therefore seem to be the most suitable form of
security, when an advance is really necessary ; but failing these I am disposed to think

~ that a bond would gencrally be the most suitable instrument for the purpose.

-

FINAL ADJUSTMENT OF ACCOUNT. g

98-a. If it is considered necessary to make any special reference to thi -

the provisions of article 17 of Form 174 will probab%y pbe found genera?l;vh]:urii:{)tlg
The preliminary remeasurement seems to be the only thing that tieed be provided for
the adjustment being ot.hervnse regulated by the several conditious as to rates m"
price and as to penalties and compensation for breach of contract, &c. It may be

desirable to provide for postponement of final payment in certai ingenci
pending certain tests, &c., (see Annexure C, itenlx) ]y6) ain contingencies, or

SPECIAL PROVISIONS RELATING TO JOINT CONTRACTORS.
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99. In the first place, asstated in article 16 of Form No. 170, it is essential that :

the joint contractors shall appoint a single attorney, to receive
payments and grant receipts ; timely notice being required of
o revocation or modification of the power of attorney by all or any
of the jeint contractors ; and such notice of revocation or modification being sufficient
cause for determining the contract, on the part of Government. Moreover, it should be
made a condition of the contract that such power of attorney shall be drawn in a
prescribed form and be lodged with the Executive Engineer, and that the Executive

Appointment of attorney
NeCessary.

Engineer shall not be bound to recognize any other power of attorney, because Execu- -,

tive Engineers arenot, 3 a rule, able to judge whether a document, purporting to be a
power of attorney, is really a sufficient authority for the purpose for which it is given

especially when, as is often the case, the instrument is drawn in the vernacular, The
soint contractors can appoint their attorney by a single instrument on the same stamp as

if executed by a single individual. The Government Solicitor should be asked to draw °

up suitable forms of power of attorney, and as the contracts in question are all of fairl
similar kinds there will probably be no difficulty in drawing x;lne form (or ?meo seatlroj;
forms) suitable for all contracts. o ‘

99-s. When signing under a power of attorney the usual practice is for C. D., the :

attorneyjof A.B., tosign * A. B.by his attorney C. D. ”’; and when
two or more parties to the contract are represented b’y a single
attorney, that attorney, in the absence of any special authoritybto
grant receipts in his own name, would have tosign the name of each of his prineipals.
1t may, therefore, be necessary to provide for the possibility of threeor four or even more
signatures to receipts, each of them by atlorney, and it will then be necessary to allow
much more space on our contract certificate forms than is now given. The matter

Manner of signing by at-
torney.
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" to be crowded into a receipt in a contract certificate is more than enough already, and

the mistakes made, in consequence to a great extent of suqh crowding, are numerous,
and it is most undesirable to further cramp and confine the signatures to such vouchers.
If. however, a spccial form of power of attorney 1s prescribed it might provide that the
attorney shall grant receipts in his own name. The Government Bolicitor states that
there is no objection to this. It would simplify signatures and reduce the probability
of mistakes, such as the omission of the name of any of the joint contractors. This
may seera a very trivial matter, but attention to it may save a great deal of trouble.

99-p. To meet the case of joint contractors who are habitually associated in numer-
ous contracts, it might be well to provide a forr of special power
Different cases for which  giving authority in respect of a specified contract, and also a form
1,’2;;",’,15‘ sttomeymaybe s soneral power in respect of all contracts in which the same
contractors are associated. The object would be to relieve the
contractors from unnecessary charges for stamp duty and to save a certain amount of
trouble of repetition. If, however, such instruments are exempted from stamp duty (see
paragraph 141 below), it might not be worth while to have separate forms’ for the two
cases, The provisions suggested above only cover cases of joint contractors, ‘who
should be dealt with only . through their duly constituted attorneys ; })ut even a single
coutractor frequently requires payment to an attorney, and having regard to the
dificulty already mentioned of judging of the validity of the power, unless given in
an authorized form, it may be desirable to provide in the conditions that no payment will
bo made to an attorney except under a power drawn in the prescribed departmental
form. In the absence of such a provision the Executive Engineer could not lawfully
refuse payment on any valid power of attorney, and yet he might not be able to judge
of its validity. Further, as a single contractor might wish to receive by attorney
only a gingle paymont, as distin quished from all payments on account of a specified
contract or on account of all his contracts, it will be necessary to provide a form for
such speoial power of attorney. This is necessary for two reasons—(1) that the
contractor cannot be required to give more extensive authority than he wishes to give,
and (2) that in one case the stamp duty is Rs. 5 and in the other only Re. 1, but a3
to this last point see also paragraph 141 below. _ :
Apparently, therefore, it will be necessary to provide three forms of powers of
attorney, namely— :

(1) for all payments on account of a specified contract ;

(2) for all payments on account of all contracts in which specified individuals
are jointly engaged ;

(3) for a specific payment;

aud probably it will be.necessary to have two sets of forms (i.e., two for each of the
above cases), ona set for single executants, and the other set for joint executants.
Two or morc joint contractors desiring to appoint a single attorney can do so in a
single instrument under the sawe stamap as if the instrument were executed by a
single individual, but I presume that the wording of the powers will necessarily differ
in the two cases, and two sets of forms, making six in all, will thetefore be necessary.

100. It scems desirable that agreements with joint contractors should provide that,

as between the contractor and Government, in the case of the

Liability of each contractar  decense of any one or more of the contructors, the obligation of the
or performance of cone . . .

tract to be personal. deceased should devolve on the surviving contractors, instead of

' passing, as, in the absence of any agreement to the contrary, they

would pass under the Indian Contract Act, to the representatives of the-deceased. Itis

essential that the Executive Engineer should know who he contracts with. A. B.and C.

D. may be excellent men to deal with, but of W.X.and Y. Z., their representatives aft:er

death, the Executive Eagineer probably knows nothing, or may know that it is updcs;r«

able to have anything to do with them. The arrangement should be without prejudice

to the lien of Government on the security taken, and without prejudice to the liability

of representatives of the deceased (to the extent of assets of the deceased come to

hand) for any advances made. No corresponding powers seem to be necessary 1

" the case of a single contractor, though it might be advisable asa precaution, and at

any rate Exccutive Engincers should be instructed. According to the Government
Solicitor “it may be taken as a general rule that a contract for anything in the nature
. . ' P . . " 8
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of construction is a personal contract and would terminate on the death of the con.
tractor ” and hethinks most of the contracts here in question would so termnate,

“ A contract to account for advances would not so terminate and the contractor's
estate would be liable.” ‘

101. Further,it should, I think,be provided that disputes between contractors, such

as are frequently indicated by their obtaining injunctions against

Di:gutg,b{tg?e& 09'1“;0- euch other, or in other ways, shall be sufficient ground for at
of contract, % onee determining the contract as against Government. On this
point the Government Solicitor says: ¢“in the cases put, I should |

think it would be very necessary to stop the work, especially in the last two cases put,” !
t.e., the contractor getting into difficulties, as evideneed by attachments against his dues, |
or disputes between contractors evidenced by their obtaining injunction orders one
against the other: and in reply to a question as to whether these would be sufficiert
grounds for terminating the contract in the absence of specific provisions to that
effect : ““ though the mere circumstances mentioned in the question would not of
themselves justify the termination of the contract, should these circumstances arise
they would be very likely to involve a breach of the contract on the part of the
contractor, which would be taken advantage of to terminate the contract. Any real
breach on the part of the contractor would justify the Executive Engineer in deter-
mining the contract, though such breach was not specifically mentioned in the con-
tract.” It is, therefore, desiralle to state specifically in the contract, a3 far as they can
be foreseen, all circumstances which it is desired to treat as grounds for terminating the i
contract, end among them those just mentioned. : '

P
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SERVICE o NoTICES,

102, None of the existing forms make any provision for what is to be deemed
sufiicient service of notice, although several of them provide for the giving of written
notices or instructions on various peints. Judging from the frequency with which
ignorance of the whereabouts of the contractor is given as a reason for delays in
- payments, non-correction of vouchers, &e., I think it is very necessary that some |

provision should be made for this. Such a provision is usual in contracts of the
kinds in question. Delivery to the contractor’s recognised agent or gumastah, or the
- posting of a registered letter to the contractor’s registered postal address should, I ;
think, be deemed sufficient service, and a contractor should be required to give his
postal address when tendering. Any one authorized by power of attorney to receive '
payments, might be deemed a recognized agent for this purpose also, or the contractor |
might name a person, fzuhn_g b9th of which all notices and ingtructions should be sent ;
to hisjpostal address. Nomination of an agent or representative, who may or may not

be one of the joint contractors, is especially necessary in the case of joint contractors,
whether for personal service or for service by post. .

-

*

SETTLEMENT OF DISPUTES,

‘103. I take from the analyeis ; \ ipg ;

o . ) analyeis in annexure A the followirg |

Gr:;ﬁde&ffgfpum o be list of matters as to which differences and disputes may be
anticipated, namely ;o .

o i) Quality of work or materials;
ii) Quantities or measurements ; ' .
(iii) Quality or sufficiency of labor and other agency employed ;
iv) Rates of progress; :

+(v) Construction and meaning of plans, drawings, sections and snecifications :
((vi) Interpretation of any of the conditions of the éontract; Specifications;
(vii) Any other matter.

|
|

e e e

The only other specific grounds of dispute that occur to me as proper to b ided f
under this head are disputes as to accounts. It might be Welli h f includg ?111‘2::,_ e x ﬁ:
fault of the present forms is that hardly any of them, if any,

: . rovide for all th int
and that they provide for them in such an unnecessary nﬁmbe, of d?ﬁereig)%g;;?
i
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ing diversi 1 makes it exceedingly difficult for any one to remember
Unfne.an\ingtg;vezzgiioofs:g&?t?z;ts of any contract. blt is hardly for me to ad\.nse 'as to
anc‘lnteg'm bepmade'the arbiter as to all or any of the. above-mentioned points: but
WhO'ShOI say that uniformity of treatment is desirable. There seems to be no
I thouk mazvh y for instance, disputes as to measurements ghould be settled under
Bl re%:sont b }tr',ile Executive Engineer, under another by the Superintending Engi-
zrézrcoalilsaﬁndgr a third by the Chief Engineer, unless, indeed, they severally deal with

b

matters of different degrees of importance (see also paragraph 5).

' is i ith advantage
: lauses as to settlement of disputes might, with ,
104. Brobably t};)ic;}v?de also for assessment of damages or compensation, and for
Asscesment, of damages 9 determining the propriety of any penalty inflicted. Such C]:'JUM{)S,
be provided for properly acted upon, would, in many cases, make litigation l(yi
the contractor quite hopeless. It may possibly be argued that the conditions wou .
be?::me such that nobody would accept them ; but T am nc;t suggesmgg a(ﬁygg.fé ::(Z);
1 ing ¢ iform provision for a number intse
I am only suggesting clearer and more unu : o o 8 e o L
‘hich is already more or less perfectly provide _
gtxl?s;)iig }fl:);ms : and chuses of this kind are, I think, quite usual in such contrafcts.
' - L4 . : t 0 pay-
) head provision might also be made for the assessmen :
105. Under this mf:ltspto be made to the contractor for work done and materials
Ascosement of contracte’s gt gite in cortain cases of cancelment of a contract by the Exe-f
e cutive Engineer otherwise than for actual default or breach o

conditions by the contractor (see paragraph 114 below), and also for the settlement

of the price to be paid for extra work (see above paragraph 63-D).
JURISDICIION IN RESPECT OF SUITS.

106. Some of the present sx}bs.idiar)ff ft(;fm?sﬂ(.e.%.,cl‘“m::l la'{chh(;og?;:nzengvgt}o; f;)ll-‘
removing any suit to the jurisdiction of the Hlg ouA, at the i stance of, G0 o
ment. Others (e.g., 177) contaln no such provxsx.on.h tsh a e ; ce it Is Just
a3 necessary, Or just as unnecessary, In one case as in the other. on gn e el

, at Solicitor says :—* The provision referred to in this question can 5
'i?rl;n z:ﬁethe contracts 1); thought necessal,)ry; but tha; 1; a ma‘:ﬁir f;?)f] ttr];ztg:ni«izat;cildgi
. If the amount to be recoverea Irom ., Were un
g:vgrg([)ltin(t}overnment would probably not reo?ﬁr lIheu' cos,t:sdofS itj;.(la)liutl(f ;]: ;(l:‘;eg;;gg;
urt he contractor. In most cases it would be very unde ¢ ve cases
g)mtlkll.z fgfight(}ourt, for, where a contract has been broken up-country, a}l)l tllim m:ll\}lebts;;:
and documents would be at or near the place where the contract was 1 50 eél a(.) nd the
Joss and trouble to Government of bringing them down to Madras wou d no ‘dc inpthe
sate for whatever trifling advantage there ml_g}lt be in having the sgl tr1;, m
High Court. T think myself that this provision is unnecessary ai‘ a3 . arwhethe};
experience goes, it has never been acted on. I have some doubts also ?rt;)on ey
the parties to a contract can, by agreement, give the High Court a ]grlsdl,{ on ot
but for such agreement, such court would not have.” On the otherf anl P Zl go n
out that it is not altogether an unknown thing for a contractor to defer t %e Q{:ln% g 0
asuit until all the Government witnesses have been scattered all over tlix)e h:iijll e 0{’1 ) oF
have, perhaps, even lef the country, and that in such cases 1t mlgh;. be il ynt(:1 e
nient to be able to turn the tables on the contractor, without any un am]xjeL : ; ; ! with
regard to the doubt as to the efficacy of such a clause I may poiut out ttaf ! edia use
occurs in all recent forms of security bond prescnbpd by the Government of lndia,
that this question has probably been carefully considered.

MoprricatioN oF CONTRACT.

107. The terms of articles 12 and X of Form 175, to the effect that lthcz terms ;fat;xs
contract are not to be modified except by supplementary agreemer;lt_ t%lu 1}17 °t2?£e ! anc
executed, seems suitable if any provision of the sort1s required, I:VI lch, how s orly
doubtful. In view, however, of the difficulty of getting a suitable agrgertrll:; ! i}t) “?ould
drawn in such a case, without inconvenient delay, 1t 1s a questlogl Wdet T 2

" not generally be better to cancel the original contract by ::1greemelr(11 , 80  ther e
new one. The necessity for any modification should very se o;{n oc1 O oto. Las-
provision is made for scttling the price to-be paid for extra wor (s

~ grophs 53-D and 105).
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CANCELMENT AND SLSEENSION oF CoNTRACT.

. 108. The necessity for cancelment of a contract Ly the
Orounds of cancolment.  E.Xecutive Engineer may apparently arise in four wy g
nawely :(— b

(1) Owing to default or hreach of contract on tha part of the contractor -

(2) Owing to disputes between eoatractors, or attachments against their duos
or other circumstances redecting on the contractor, but without any
actoal breach of contract on his part; : d

(3) Owing to inability of Governiment to provide funds;

(4) By mutual agrecment. ’

In the last case the terms of the cancelment would naturally be agreed upon when the
Decessity arises, and it is probably unnecessury to say anything about this in the
contract ; but it is necessary to distingnish clearly us regards the other three cases, and
to provide for what is to happen in each case. © -

-

109. As regards the first case (supposing that it is considered proper to provide
Terms of canceliment ia cace for canceliment in such cases, as to which see parazraph 110)
of defantt of contracter. tlxxlelz contract fshould clearly provide for determining the contract
, .. only m so far as it binds Government, all obligat:: ,
%ontractor remaiuing unimpaired.  This is to a certain extent prm:ided folrgi(:lhtol?; p‘;.gselrf:
orms 174 and 176, iz which the lien of Government on zhe specified securify is saved
(see condition 14) in the event of cancelment for default; but even these two forms
do not provide that Government shall retajn any hold on ¢ other sums due or to be
due to the contractor,” (the words y ont

. .

- or other security,” according t over

: ' o the Government
Selicitor, not being construable as referring to ¢ 5 i ‘

other sums due,”) and the other forms

%Z f:lllrl Saie £ cali 2;313, fdo not even secure ?he retention of a lien ot’x the specified securitvf
pect the form of agreement in use by Local Fuud Boards scem very much

better ; that form clearl ) y

¥y provides that, in the event of determinat] v
for default, only the conditions therein’ contained o ormination of the contrect

«“ A ‘
cease and be void,” the contractor’s obligations r e aie bart of the Tresident shall

ings of the Board of Revenue, No. 2447, of 20th fﬂﬁ:ﬁ é’é‘;”lp aired—see Proceed- -
o -

. appareutly be to say nothine about
£ . cancell i y © y
Proforablo to oust &Zﬁfﬁg canc ng or annulling the contract for actual default, but to

. : . , meelment of tho ' i

E;I;l;gife(‘:ﬁlh;; ;zg‘nfgrfgﬁ ﬂéﬁ'mntiicmr liior the purpose of doixgg?tar: iil’etgosz?tt;;tclttﬁz
ot e 3 vae things that the contractor has dc' ; "

do, whilst if the contract 1s not very carefully expressed the Eiegrttqkenlﬂaiq s

very easily, by cancelling the contract, endanger the riohts of G Ve BZIeer may

contract. The Government Solicitor Y S0t8 of Government under the

agreeing in this view m then

Ol » 48 24 18 view of the matt says : ¢

I would suggest that no provision for cancelling the contract ot o Says: ;
g ntract, except perhaps such as

that mentioned above [7.e., provision for ousting the contractor and substituting other

agency], be inserted in the contract, If -t :
agency.) bo inser cpecially proviine a contract is broken there is an end of it,

and secti : .
when a contract has been broken, the by o 78 of the Cgﬁé;a%tr Acﬁ provuépa t(llmtt,
each is entitled to

! th, -
to result f.rom the_ breach of it. X What I understand tezoyblga?ia?exﬁ?utr? ot to be likely
the word is used in the forms, is, that the contractor havi celing * & contract, as
(Government have the right to o

‘ , 3 committed a.breach, the
: t say the contract iy { 4
law itself gives that right, at an en

73 comes in, or section 74, where the amo

I do not see that, as a general rule, there is anv ohiens lon is fixed by the coutract.
> object ine .

to cancel a contract which has been already ‘brojlrien.J cﬂégvgxlrle-n a Gclxvernment a Tight .

the alteration suggested, and which is in very general use will sas already mentioned,

whether a contract has been broken.” ' ’ ve all question as to

1
j
|
i
|
|
3.
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: } d in the margin provide that in the
111. With regar(l:gn(t:io‘f’ (f;l:cf;:;éxfg :)?z:xi)ttr(;ct by Governbmenlé for want of funds(,1
Pay";;"‘vs to contractor o2 the yalue of materials collected ” in the caseuofL For‘rr}let% att}x1 !
cancelment | OheXTIS oy tiee 1 in case of the other fc_n'ms, shall be pal _th
than for il contractor, if not In excess of requiremcnts; and though it is
Form "(1)’ article 3}% not distin(;tly stated, the inferencet.is tha%:otrh;scolu’]tiacggg 151 7%0
VTS 113 aime to any compensation. ,
h s, v E?tiiugg ec:?g;ltly con};emplzfting (see article 14) the cancelr.ngnt
“of ;h ‘ tract for causes ot}?er than the default of the contractor, make }I)IO p;o;r:;%r;
O hat 1o o0 be done in such a case; and none of the forms say how. or by whom ¢
for what b 1o (ta jals is to be determined. The intention, whatever 1t 18, ag to g1fvul11g
valuo Of't}'le o :l ensation, should be clearly indicated, and the settlement of t 3
o Dot gIVID% c'(;lspto he pai’d for and of the question whether they do or do ni)t exc;:ef
vag?l?rg;;tsemshould be provided for, if not covered by clauses as to settlement o
Ted y

disputes, which would probably be the best plan (see para. 105).

it i impli in cases of cancelment
"112. T it i tated it is of course implied that in cases ol C2

112, Though X 1?)tl}lloetrvfise than for default, the contractor shall be p;zlu(li t%le full
Valuation of work donein yalue of work a,ctually.done; apd in the. case o}f} a sc1 fe 1(1)fe ‘:gg‘;

oo of cancolment of (s '4hore can be no diffculty in determining the va wor
hunprum oo done : but in the case of a luinp sum contract 1% seenza a;)so ;‘ ely
. > f % done is to be settled. IForm

. dicate how, or by whom, the value of work setf
?g%eiz{;?e:‘)ml)ng;g:tigion for thiZ. This’ also might be provided for under settlement of
disputes. : .
. i i finds it pecessary, by
happens that an Executive Engineer e ,

- us frequentlr,s;asoﬁ of want of funds, to stop the progress of a work for a time,

) . i ntingenc
Suspension of work by without actually cancell}ng the contract. Tl)rls . é:: =ho?11d 5i
xoontive Enginoer- should, I think, be provided for, and the contractor ,

think, have a right to cancel the contract in such cases.

ith reg : 1o under head (2) of paragraph 103, the Govern-
1. W reoar?nteglz %Sflic(i:t?:ru:at}su :n “efn the cgses putl should think it would be

Cuncelment on scconat of  very necessary to stop the work, especially in '(h(; last twct)r;iiﬁi
conwmactor’s  difficalties "y, hege” last two cases hein3 the case of a contrac
hout s broet getting.; into difficulties (shown by the receipt of orders a}t;tac?hl:i%

his dues), and disputes between joint contractors (ev.ldence'd, for dmdi't‘fmlfteég g;e e

obtaining’ injunctions against each gt}t:erg:fﬁ' Sl{fh~d1§§§$§;ef gz) vre;;Pof w;'orks, Dot

n : g

uncommon, and are generally followed by citlicuity 1 pourt 8 T o powor toat

i 1d probably be well that an Executive Engineer shou ok ‘

:)tn‘cveoganc%l the Zontract (or substitute other agency) without waiting fﬁt);eaa :32;13}

. breach of contract. Supposing that Government concur, 1 the oplﬁnon o e o
ment Solicitor as to the expediency of flete;lrmmmg con'craci;ss:; (S)lflz h ;::Fr:ent g) : o o
I am disposed to think, be dealt with in the same way as €as ( Y
default OII).' breach of co,nditions, the same being clearly provided for 1n the contrac

. 115. Tt might be well to provide alsolfor the ca:e of lzgze llgztiiz;?iv(frcsfnttrw?gtg;
being either a single contractor or g 1 1
Lapre of contract by death gnoreojoint contractors), as disputes may otherwise arlsgl as‘:;
o contractor. terms of settlement. The conditions should presx:ima. 15:1 be
generally the same as in a case of cancelment otherwise than for default, and coun

provided for in the same clause.

”

EXECUTION AND WITNESSING.

116. As to this point the forms in use are in several cases misleading, and may

. . Man
give trouble and cause unnecessary doubts as to what is proper and necessary y

ide f
of the forms, most of them in fact (Nos. 164 to 166, 174 and 176 to 182) provide tob

i as to what
S . PRI : coest puzzling doubts o wh
‘“gigning, sealing and delivering, which may suggest p sary. On this point

iveri i i ite unneces
constitutes sealing and delivering, operations whlcp are qdlptele e bo wnder wosl,
the Government Solicitor says: ¢ No documsnt. in olsttzin Ie; ;to 8 et an instrument
1 1810,
unless, perhaps, it be a power of attorney autherising 5

/7
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under seal. If T recollect right, the forms of bonds
seal. If this is so, and it be thought de
advisable to amend the forms slightly by

or mortgages purport to be under
sirable to do away wilh sealtug, it would be
omitting all references to sealing.”  All that
18 necessary is signing in the presence of the requisite witnesses ; that is to say, two
witnesses, to each execution, in cuses of mortgages of land vr other immovable property ;
and in all other cases one witness to each execution. Additional witnesses of course
do no harm, but they are not necessary, and provided each execation is attested by
the requisite number of witnesses, the same witness or witnesses may atlest any
number of executions to the same instrument. Witnesses should si gn at the end of the
instrument and not at the top as sugzested in form 173.  Probably none of the
forms now in question will require to be signed by the Executive Engincer. This will
have to be settled when the provisions of the several forms are known. Some of the
existing forms are misleading, or give no information, as regards this point. If execu-
tion by the Executive Engineer is in any case necessary, the form should provide for his
proper deseription, as indicated in Paragraph 16 above. It might be well to provide
for the fuller deseription, and easicr identifieation

form for inserting the occupation and address of each of them.

CoNSIDERATIONS AFFECTING THE NUMBER OF FORMS REQUIRED,

117. I have shown in puragrapli 52 that, looking only to the subject-matter of the
contract, there are probahl

; - o ot y five ordinary cases to be provided
”fg;:ﬁ“;ﬁ;aib,’;“fm:m;_ “for; and in paragraph 53-B I have shown that variations in tle

, form of the consideration may bring the number of significant
variations, under these two heads combined, up to nine ; also in paragraph 18 I have
shown that separate forms will be required for single and for joint contractors, that is
two varieties ; and finally I have pointed out that there are probably about eighteen
different forms of security at present permissible. It follows that in order to provide
a suitable form for each possible and permissible combination of conditions, it may
be necessary to have altogether (9 % 2 X 18 == 821) three hundred and twenty-
four separate forms of contract agreements. I need scarcely say that this would con-
stitute a very serious practical inconvenience. I am of course assuming here that it is
necessary that each written contract should be complete in itself, which is a point to
which the Government Solicitor attaches some importance, though he does mnot insist
upon it as absolutely essential. The point, however, which I have now to make clear
1s, that if the number of forms of agreements is to be kept within reasonable limits, it
can only be done in one or other of the following ways, namely :— T
(1) by adopting some plan which will admit

being made available for several different
(2) by arranging that the contract in ros

instrument from the contract for exe
3) by eliminating some of the forms of
€4) by a combination of these plans, ‘

of a single form of agreement
forms of security ;

pect of security shall be'a separate
cution of work, &e. ;

security now permissible ; or

&

118. To begin with (1), there will- probably be no difficulty in providing a single
' form of agreement which can be used for deposits of eifc,her Gova
Poﬁkuun:mgy. YY  ernment promissory notes, stock notes, or guaranteed railway
stock, provision being made in the form for describing the deposit
in gencral terms applicable to all these classes, and scheduling the details ; but this
seems to be the full extent of practicable simplification in this way : & deposit of cash
would require a different form ; because in one case it is, and in the other it is not
necessary to introduce a power of sale. The other kinds of security mentioned in
paragraph 65 above, will obviously require each of them a separate form, | did, indeed,
suggest to the Government Solicitor that it might be possitle to go a little further by
detailing, in a printed schedule, forming part of the printed form, certain kinds of
security ordinarily admissible, and against each the Exccutive Engineer’s power of
disposal over each kind, and then providing in the bady of the agreement that the
securily deposited, as detailed in a second schedule,

asde nd | le, should be available in case of need
according to its kind in the manner indicated in the first (printed) schedule. This

y of witnesses, by providing on-the
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ild admi aki form of agreement available for any form of security,
plan "?lnd(drtﬁm;i gfr.urln ;tggnz?(iecnrrrilty, b?xt the (overnment Solicitor, xyh.llst admuf
e'x'%phxt )'t owguld probably be practicable  ecannot but express the opinion that it
tmg:ti ‘u ; ost ohjectionabls ”? as * a written contract should be as coneise as possible
WO(;.I l h )elfin contai'll no matter which does not relate to the contract itselt.”? 1 _ther_efore
ztt;.l"esit();lhat the utmost simplification to be cbtained by scheduling the security is th({

. tical reduction of Government promissory mnotes, stock notes a_nd guarantee
L rl - stuck to a single class. Separate forms would of course still be' required
mll“rfgnfr uas the depozit is wmade by the contractor himself or by a third party.
?1"3;{)5, wmi)ld i'educe the eighteen forins of security to, say, twelv'e and (tlhedtota}im-zmt:(‘sr
of forms required from three hundred and twenty-four to two bundred and sixteen
(18 x 12 == 216, which is not very much better.

119. TLe next plan (2 of paragraph 117)is a much more promising 0;1:31.] 'I“akl'r;g
‘ the sume figuresas before, if the contract in respect of the scc-ur.l y
Possible roduction by sepa-  may in every case be a separate 1n§trume1}t, the number of forms
T e " requuired will be only 18 4 18 = 36, or with the reduction shown
repestof et in paragraph 118, 18 - 12= 30 instead of 18 X 18 = 324 or
18 X 12 = 216. Instead of combining each of eighteen fo‘rms'tof c?jntmc‘t:isdifl'ﬁ:
work with each of eightoen different sots 0[': clauses relating to secut‘un{: ?n prok 8
324 forms of agreement each complete in itself; 18 forms of Cl)ntffzri, ; or \gorn,éac.ﬁ
and 18 forms of agreemnent in respact of security would be prov(x)e ,h?.n o] cach
occasion one of each—the appropriate pair—would bs: used. Oa this pm}x;
Govermnent Slicitor says in one place: ““It would be rather d}lllmsyt ht..) :;ebz;
separate agreement in vespect of the security, but I d? not seelzl (l)W bls(? 2 bo
avoided unless Government determine that tha security shall in a Ms? ;a' J’Of
ment promissory notes, cash or, in ths case of a schefl'ulg Eontract, (}11e uctions gotr)n
periodical payments,” by which, as he afterwarda explglm, “f'%.eans-t at it eanlno h‘:
avoided “unless Government select 3119 of the.sg t)hree'l g;m;i(t)h ré A%:;;_-é%bail‘dqrti : n:a :k
it, and it only, shall be allswel In a.m})) e pwui,)at b roferonty v - remark
of mine that oa certain grouads it woald ? c'au t 2 e T eidiied that, a5
soourity shoull in every odie bo sepafat@ 1n§unt.n;nt,h.’ Va;ie;n.mt as to security ”
B ot f)fam Otth) l?tfatge S?}l‘;leil';'sllirill; golAicito;}\;ould prefer an agree-
: arefore, that thougt me ~ A
ge?xlzpvev?lzzhc{lls ;E:)inpl"zte in itselt‘: he does not regard the separate agreement 1n respect

of security as particularly objectionable, and h> appureatly almits that, if the number

1 Ar: ats as to
of admissible classes of security cannot be reduccd, the soparate agreement
security are a practical necessity.

i 1 led, and

ay perhaps appear that the matter is already practically settled,
120. 1t may Pu]%hﬁt th%p existence, - and the code recognition, of such fformss ﬁ;
Propricty of separation not 166, 167, 178, 179 and 180, which are all of then.lt Omi‘i’ered
provod by existing formi. separate instruments for making available the secun_); Oof red
for due performance of contract}:i i3 a s%ﬁic;enihiiczgg;teloi eofe(t)léz rﬁg){gae grf 1 the

ractice ; but the truth seems to be that e 4 nt of
?ggggsevdvhgl‘lw&?e,been adopted without much consideration of their atl:)epdhcétfghltl{l dg;
the different system obtaining in Madras. As I have elseWhere*It)i(:;?t ed out, unde
the Government of India system the tender and its acceptgm::le COIlbu e e >
and no additional contract agreement (in respect of work) 1; rawne ) rrIx)ent ot
of the successful tender; uuder this system, therefore, t edagr T
security, if any be taken, mus¢ be a separate instrument, a%n i; | hero was ue b
question of tuking a contract agreement, the question, o 'Wn S e Maines
in connection with such an agreement, can never have arise e e n o
system, on the other hand, a complete contract -agreement 1shsu£)[; i:l i, rapposed
after aéceptance of tender, and the forms provided a7 hoc a [;0 ria;i,on il sy

to provide, more or less perfectly, for security aad for approp

. ' ecessar
A separate form for other and further security would therefore generally be unn Y>

jecti inst: third parties
and, in certain cases, might even be objeptlonable, as, fox; ﬁnrs;;a.n(;o;,t igsh?)ight - oP; iy
provide, or join in providing, the security; when those h‘l vinp e ton fom the
be able to claim a release on the ground of other sec_untyh a o ;; o N Porms 167
contractor, and not recited in ths azreement to which they P

and 180 do not provide for any such recital.
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121. T may here mention, parenthetically, that the adoption of Government
Inconsidomte adoption of OF India forms, without reference to difference of practive, which
e ement - of Jadis accounts for the absence from the codo of any rule requiring the
forms. taking of a written agrecment, probably also accouuts fur the
apparently singular wording of the conditions of some of the forms; for instauce
condition 16 of form 176, which reads like an instruction for the guidance of the
Esecutive Engineer, or for drafting an agreement, rather than a clanse in an actual
agreement, but which is quite intelligible as one of a set of conditions drawn up for
the information of a number of competing contractors at a time when it is impossible
to say whether the contract will be secured by a single contractor, or by two or more
individuals contracting jointly. Many—perhaps I might almost* say most—of the
conditions in most of the forms scer cpen to the same remark.
122. It will, I think, be worth while to consider the expedicney of adopting the
Government of India plan, which, as 1 shall show hereatter
E?fif‘;ﬁn°§u‘;§f‘:&§ the yould very much simplify the settlement of the whole ques-
_ tion, and would greatly reduce the number of separate forms
required. "1t will make no ditfercnce whatever as regards the immediate task of
determining the conditions to be required, and all that is said in this note will apply
equally whichever plan is adopted. For further remarks regarding this suggestion
see paragraphs 127 ef scg. ' '
123. With regard to alternative (3), of paragraph 117. the elimination of some
Cortain forms of permisei- forms of security now allowed, I must in the first place point
ble sccunty ot adopted out that, as regards certain of these classes of secunty, namely
obj e and some  denosit of stock notes or guaranteed railway stck, personal secu-
rity, and mortgages of landed pronerty, the permission to accept
them—expressed or implied —is practically a dead Ietter: as a matter of fact, these
forms of security are, 1 <30ve; meper bakeL, and therefore no practical incouvenionce
could be caused by Smoving them fl_'om the list of permissible securities, or at any
rate relaoetug them to.a separate list of.forms of security admissible only under
spevial sgnctmn in special cases when .speclal agreements would be prepared to suit
the occasion. It is, however, also desirable to point out that some of these kinds of
security are more or less positively objectionable or undesirable.

124. Thus, with regard to guaranteed railway stock in repl inquiries
s ply to my 1nquiries as to
whether the fact that railway stock is transferable l()ly deed and

Otjections to guaranteed mot by endorsement would make any diffsrence, the Government

railway stock. Soliei . «
olicitor replies: ¢ It would make such a difference as to make

it very undesirable to take railway stock as security: if I am not mistaken transfer
of railway stock have to be registered in the company’s book, which would be anoth :
objection.” : - other
125. And with regard to personal security, and mortgages of landed property, it
Objections o porsemal 13 evxfleut that when such security isc offered, it 1s abiolﬁ{,l
security and mortgages essential that careful and possibly protracted inquirie houl k
of landed property- made before the security is accepted, and this qﬁlrll( s should be
be inconvenient on account of tlie delay involved. Moreover, however V:)loda m‘c}tst- always
may be, it can never be—sum for sum—as good as cash,or Goverfmen:u;)robsg;l:;g

notes, and there is always a possibility—not to say a consid i :
realization in case of need may involve much trouy{)le and exerzafi?tli):gz)izgmty—that s
le) .

126. For these reasons I am disposed to think that ; '
hat personal securit v

Forms of security recome- of landed property, and deP051ts of I'ailway StOC]);, :El%l;fﬁlgss
wended for retestion, removed from the list—expressed or implied —of permiss T
end rosulting number of - forms of security, The forms of security to be PQ:’&“ZS‘ 10
. would then be only (1) deposits of cash, (2) depositpsrggq(}e for
_ ment promissory notes, and (3) funds formed by short payment of dues : and overn-
tion of (1) or (2) with (3). The ordinary cases and combinations are :.. and combina-

() deposits of eash (or Government

‘ any percentage retentions;

(%) deposits of cash (or Government promissory ntes
fied percentages, without limit ;

promissory motes or stock notes) without

) with retentions of speci-
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- (¢) deposits of cash (or Government promissory notes) with retentions of
specified percentages until the total sum deposited reaches a speciied

amount.

The Government Solicitor will, T think, say that it will be necessary to provide separate
forms for (a) and.(¢), but (8) and (¢) can, I think, be easily reduced to a single case,
by providing for the insertion of an extreme sum as the nomiual limit, when the
iutention is that the retention shall be limited only by the stipulated percentage.
The different forms of admissible security will then be reduced to four, two for cash
deposits, and two for deposits of Government promissory notes or stock notes ; and the
number of separate forms required will then be either seventy-two (18x4) or twenty-
two (18+4), according as the agreement in respect of security and the agreement
relating to the work are, or are not, combined in a single instrument. A further
slight reduction of the number of forms required might perhaps be made by reducing
to a single case the two cases (1) and (4) of paragraph 562, contracts for a specified
work, and contracts for the supply of materials for a specified work ;. and possibly the
five cases of paragraph 52 might, with a good deal of ingenuity, be reduced to the two
typical cases indicated in paragraph 24, but T do not myself think that this could be
done without a considerable gacrifice of clearness of expression and certainty of

meaning.

127. If th' separation of the agreement in respect of security from the agrecment
Expediency of adopting the 11 ’respect.: of work is considered obggetmnable ; or 11:, this sepa-
Bovernment . of India Tation being accepted, the resulting number—eighteen—of
plan furthor considered. * gonqrate forms is still considered excessive then, in my opinion,
the only thing is to adopt the Government of India plan of treating the fender and
its acceptance as in themselves constituting a sufficiently ‘dqfinite contract, requiring
at the most to be supplemented, in certain cases, by an’ agreement in respect of
security. The way in which the number of forms is affected, by the adeption of one
plan or the other, is this: At the time when tenders are called for certain essential
oints connected with the future contract are undetermined. It is not tken known
whether the contract will be with a single contractor or with several jointly : if any
option is allowed, the exact form of security that will be offered is not known: and
again, if option is allowed, it is not known whether the consideration demanded will be
a lump sum, or schedule rates, or a stated reduction or advance on standard rates.
This being the case, if a written tender and its acceptance in writing are treated as
constituting in themselves a sufficient reduction of the contract to writing, then it is
not only in no way improper, but it is absolutely proper, and, indeed, essential, that
the written conditions on which tenders are to be based, and which, being then read
with the accepted tender, form a part of the contract, shall provide alternatively for
all possible eventualities. If, on the other hand, the written tender and its written
aceeptance are not considered sufficient—if, when the tender has been accepted it is
considered necessary to execute an agreement embodying the conditions of the
contract, as then precisely known in every particular ; then it is wrong and objection-

. able to import into such a written agreement any irrelevant matter, such as conditions

relating to circumstances which might have existed, but which, in point of fact, do
not exist. e

128. It foliows that under one system the only set forms
required will be :—

Resulting - simplification
explained.

(a) either a single set of conditions, or at most a separate set of conditions for
each of the five classes of paragraph 52 which cannot be eliminated by
reduction to a single case with some other class;

(3) suitable forms of tender for each of these classes, reduced, as above, if pos-
sible ; and '

(¢) a set form of agreement for. each form of security admissible, and which
cannot be provided for in the general conditions (a);

whereas under the other system it is necessary to provide separately for every possible

combination of alternatively pessible circumstances.
) 10

Y
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129. T have shown in paragraph 126 that on the separate agreement system the |

minizmum number of forms would probably be twenty-two, ihis
being the lowest number if the contract 1n respect of work and

~ the contract in respect of sccurity are embodied in separate in- |
struments. Thers are, however, objections—though not absclutely decisive objections
—to this arrangement, and if the two contracts are in auy case to be embodied in a single
contract, then the minimum number of forms will be seventy-two. On the other
system the number of set forms need not, I think, exceed seven, as explained below. |

130. It will, I think, be very easy to preparea single set of conditions which shall
Dad of forms roquired. suit all the cases of paragraph 52 ; such conditions being arranged
Conditiots, in sections so that two or more sections (to be specified in the
] tenders and in_the notices calling for the same) shall, taken
together, provide for everything required in connection with any one case. Thus one
section (A) would include all conditions common to all contracts whether for works or
materials ; two others (B and C) would include conditions peculiar to contracts for |
works and stores respectively ; and two others (D end E) would include all conditions
peculiar to contracts for specified works or supplies and to periodical contracts respec-
tively. Sections A, B and E taken together would then provide completely for a peri-
odical contract for works ; sections A, C and D taken together would provide for a con-
tract for the supply of specified quantities of materialy ; and so on. The necessary
iorn‘ls of t;nde;‘ Woul% certainly not be more than are provided
- . or in existing forms, Nos. 150 to 159 ; but a sing 1
easily, I think, be made to serve for the th;'ee forms—156, 1?58 a’;g sllggl? sf(? rtrkxllaltncl)%lllt
two forms of tender would really be required. The diﬁeren{
’ _ forms of sgcurity agreement would not exceed the four of para-
~ graph 126, assuming the same restrictions as are there assumed ; but there would
not then be the same objection to the admission of other forms of sec’urity. As to this, |
however, I do not think that it is in any case advisable to allow, except under ¢ eciz;i\
sanction, any other forrqs of security tban those assumed in paragraph 126. P The
exfmre (;l'ltlfnbertd s;aparatefset forms required will then be one set
of conditions, two forms of tend ecurity ag
ment, or altogether seven forms, as, stated above. ers, four forms of security agreo-|
130-a. If Government should decide to adopt the India system, the ¢ tender”
will of course hecome a much more important document than it
now is, and it will be necessary to consider carefully the form, or
. forms, of tender to be adopted.  This consideration may however
be deferred until the point in question és settled ; in the meanwhile, however, with a
view to facilitating its consideration when necessary, I have obtained from all Execu-
tive Engineers copies of all forms used by them in connection with tenders and calls
therefor. The question of stamps, as applicable to tenders, will also have to b;a
considered. ‘

Results of the two systems
compared. )

Tenders.

Security agreements. -

Total number.

Consideration of forins of
tenders deforred.

PoINTS IN CONNECTION WITH WHICH INSTRUCTION SEEM DESIRABLE,

131. Coming now to the question of instructions required for the guidance of
Executive Engineers as to the use of the forms prescribed, and
, as to their dealings with contractors, it is first of all nepeé\‘ar
that the circumstances under whic}l each kind of form is to be used should be ;:le;arly
stated ; nothing definite can be said on this point until the forms are settled, but 13;
should eventually be laid down in the code and, as far.as possible, in notes 'on th
forms themselves. ‘ ' ’ e
159. The next instruction, and perhaps the most important of all, should, T think;
. X be that under no circumstances is any preseribed form to bo
Adberouce to forms aud  gltered or in any way modified, added to, or taken from, without
sanction. 'The only exception, if any, to this rule, should, T think,
be in the case of conditions relating to technical details connected with methods of
execution and such matters.” As regards such matters, the Executive Engineer is more
or less an expert; but as regards all other matters, he should take thé forms as given
to him by the Government Solieitor, and should adhere to them absolutely, fi nin{il u
all blanks in precise accordance with prescribed models. Instances of the’ number OIE

Caz of forms.
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diffcrent uses to which blanks provided for a particular purpose are actually put in
pragtice will be found in apnexures B and C;andlhave several times seen blanks
filicd up in a way which makes them absolutely meaningless, as, for instance, when the
blanks in article VI are filled up so as to make the article run thus:—

i« In the event of due progress mot being made or of bad work being done, or bad
materials used, the Executive Engineer may determine and end this agreement without
gurther notice, or he may fine the contractor to the extent of five per cent. in each case,
as compensation for slow work or for work materials of inferior quality.”’

It would be a little difficult to say on what basis the five per cent. is to be calcu-
lated, even in the case of bad work, and quite impossible in the case of slow progress.
1t scems essential that, at eny rate, as regards matters other than technical details, the
prescribed form and models should be rigidly adhered to. As the Government Soli-
citor remarks, when an Executive Engineer alters 2 form and introduces clauses and
conditions of his own devising he may think he has done it all right, but when it
cemes to be tested in litigation it may be found to be all wrong” i even as regards.
conditions relating to professional details it is, T think, desirable that a1l modifications,
edditions, &e., should be reported, for this reuson, if for mo other, that an alteration
necessary in one division, if really desirable, is probably also desirable under similar
conditions in all other divisions, and it is only through reports of modification that the

staudard conditions can be improved and perfected. No matter what care and troubls
wray be devoted to the preparation of the forms in the first instance, it is practically
certain that experience will bring to light shorteomings and mistakes, and it is very
desirablo that all such experience should be taken note of with a view to the gradual
improvement of the forms. :

133. At preseut the only hint on the subject of dealings with joint contractors

is to be found in condition 18 of form 174 ; bu it appears that

. Separate  deslings with in a good many divisions this form is never used, and the condi-

;’(’,‘f,ﬁ‘ﬁg‘f”‘ls contracting  tion consequently mever seen. In any case thisis bardly the

: proper way of conveying instructions which should apply to all

joint contracts irrespective of the form in which the agreement is drawn. Any

separate dealings with individual parties to a joint contract, such as dividing between

them at the discretion of the Executive Engineer, or equally, or according to any

agreement made among themselves, any sum due to them jointly, should be prohibited.

This is a mistake which is very frequently made. The separate and individual

responsibility of each contractor is another matter; but such separate responsibility

could hardly come into question except in the event of litization, and all notices and

instructions should be given to the contractors jointly or to their nominated represen-
tatives (sce above paragraph 102). )

. Srayps,

134. This is a matter with regard to which very many mistakes are made, and in
connection with which a few ivstructions would probably save a
great deal of trouble. . In the first place as to the kind of stamp,
the only kind admissible for all instruments of the classes now in
question is an impressed stamp. Court-fee stamnps are frequently used : such stamps and

Agreements how to be
stamped. :

indeed any kind of adhesive stamp are simply wasted, as they count for nothing. -

Many officers apparently do not know how to set about getting a document impressed
with the proper stamp. The document should be sent befare execution to the Snperin-
tendent of Stamps, Madras, either (1) directly to him together with treasury receipt
for the stamp duty previously paid into treasury, or (2) through the Treasury Deputy
Collector, paying the stamp duty into treasury at the same time. All instruments,
such as are now in question, must be stamped before or at the time of execution ; and
no document on which the duty is to be denoted by an impressed stamp can be stqmped
after execution ; but it may be endorsed by the Collector of the district, without
penalty, at any time within one year from date of execution, if it 1s brought or sent to
him for the purpose by one of the executants, and if he is satisfied that the omission
to stamp it at the proper time was due to accident or urgent necessity ; and such

endorsement has the same effect as stamping.

K

20
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135. Then there is agood deal of misapprehension as to the value of stamps required
Ygnmane as to value of n dlﬂ'grent cases. As far as I cun discover the only instruction
stamps requtred, - ever given on the subject is that implied in G.0., No 140 W.

) dated 17th January 1884, communicating a decision of the Higli
Court regarding the duty chargeable on an agreement drawn in svmne form which I
understand was the present form No. 170. The decision in guestion evidently applies
only to the particular form of agreement submitted for consideration and, morcover
can ouly apply when the form is drawn up iu_the manner intended and indicated b:,:
the wording ; but it seems to have becn taken by the department generally, including
the Examiner’s office, asapplying to all the forms in use irrespective of the marner of
filling them up and using them. By ¢ forms in use ” I medn only those actually used
and not all the forms included in the code list and referred to in code paragraph 1373,
The form of mortgage deeds, and agreements of deposit are not really used, so that I
cannot say what the general understanding is with regard to them ; or rather there is no
.such understanding ; and in the only instance in which I have known the form of bond

(No. M. 178) to be used, the penalty named in the bond happened to be Rs. 500, so |

that the stamp duty was 8 annas, the same duty as on an agreement.

136. Form 170 and also fi)rmfs ]3.71, 174 and 176 (see articles IV, IV, 3 and 3
respectively of the conditions of these several forms), are evident]
Btamp daty affcted by . meant to be filled up so as to allow the Exeeutiv)o; Engineg] tﬁ

macner of filling wup . .
forms of agreement. retain a percentage of sums falling due to contractors in order to

form a guarantee fund ; and as long as the form is filled up in this

way the decision of the High Court of course applies, and the contract deed is z
with stamp duty of 8 annas as an agreement, item 6 (c) of the first schedule :(})} ‘:ll;%ezzlte
But an Executive Engineer frequently fills up these forms (170, 171,174 and 176) and
also supplements forms 169 and 172, which contain no printed clause relating to securit
with words or clauses, according to his fancy, so as to provide for a depos?t of cash th

Government promissory notes, eitheri 1 iti i
P ry notes, either instead of or in addition to a percentage deduction ;

also in form 175 the last blaunks on page 5 are apparently intended to be in ei

way. Now, when any of the above-mentioned Iggrms isyﬁlled up 80 as toﬁll)?o%*;geellei-ez
deposit of Government promissory notes or cash down, the decision of the High Court
does not apply. The decision applies only to an agreement in which ‘‘the contractor
waives prompt payment of a percentage of the sum to accrue due to him ” which is
not * severed from bulk ”” and ¢ the property (in which) remains in Government.” An

agreement of depositin forms 164,165,166 or 167, or an instrument in any of the forms -

169 to 176, when filled in for a deposit of Government i
69 1 promissory note or cash do
(if itis of any good at all}, seems, for the purpose of assessing stamy}; duty, to be clea:‘Vl?r

a mortgage with possessiun, whatever it may be called in an; i '
) ) eV y other connection—see
Stamp Act, section 3 (13), * definition of mortgage deed. Of course such an instru-

ment, when prepared according to the uninstructed fancy of a layman, ma ing
at all—may be worthless ; but if it is what it}is intendedyto be, itymust, I syuggols:g ﬂll)lélz
mortgage. I presume that cash so ‘deposited although cash is not ear-marked, is
“ specified property ” within the meaning of the definition. This seems to be impl’ied
in the above-quoted decision of the Iligh Court. The difference in the stamp duties

chargeable in the two cases is considerable. Suppose a contract of the val ‘
Rs. 10,000. Then a contract deed providing for a deduction of 10 per cent.,‘ ;%elllgirff '
(=4

eventually a security of Rs. 1,000, would be chargeable as an agreement (item 4 of the

the deposit of Rs. 10,000 in cash or promissory notes, it would be charg ,
item 44-A of the sche(iule) as a conveyance (item 21) with a duty ofeRg. ﬂllb,,.eable (soe

137. A question arises as to the consequences, as affccting stamp duty, of adopt-

Et of procedure e 25 the procedure indicated in code’ paragraph 1825 in case of
sevibed in Codo, 1825, largeretentions. The code here says: “1f the amouut is large it

‘ must be treated as ‘deposits’ and entered as received in the cash
book and register of deposits.” The High Court decision quoted above assumes th'lctoit
is not the case that ““a percentage is actually set apart for the contractor and retain(ed ”

_and it seems reasonable to infer that if the percentage is to be set apart and retained
- 3

. first schedule to the Act) with a duty of 8 aunas; but if the agreement provided for -

» s Mortgage deed includes every instrament whereby, for the purpose of sccuring the performance of an en v
gage-

ment, one persop creates in favor of another, a right over specified property.’’

and if the agreement contemplates this,
li‘tf‘ (*: an
departmental rule indicated above,

amounts, and how the stamp duty is 1
if, on the strength of such implied understanding,

raortgage, are qu ] )
perhaps be necessary to decide hercatter.
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.then it is a mortgage. Whether in the case of
o smounts such an understanding can be held to be implied by inference from the
and what should then be held to be “large”
to be determined (no definite sum being pledged)
. the contract deed is heldto be a

ostions which I cannot attempt fo determine, but which it may

138. AsT understand the case, the correct classification, for

Clussification of contract  gsgessing. stamp duty, of the different kinds of instruments for

agreoments, il comerts  lyich forms are provided, and the duties severally chargeable

thereon, are as follows :— .

" Nature of instrument and | Classificaticn and schedule

. schedile numbers according | numbler of instrument for

Description of instr ument. to classification of Stamp | gurpose of assersing stamp
' B Act duty. ’

1. Agrecments of deposit—forms 164, 165, 166 | Mortgage .with posses- Conveyance.
and 167. slon. (Item 21.)

(Item 44 (a).)

9. Contract deeds in forms 169, 170, 171, 172, Do. do. Do. do."

174, 175 and 176, when drawn to provide
. for a deposit of cash or Government pro-
missory uwotes or other movable property. :

3, The same when drawn to provide for a Agreement. A greement.
percentage retention not set apart or carried (Item & (e).) (Item 5 (¢))
to a scparate account.

4. Contra,ctla3 for labor (so called) in form 173. Do. do. Do. do.

5. Bonds, with or without sureties, in forms ) Bond. Bond.

177 and 178 (see also paragraph 13) below). (Ttem 13.) (Item 13.)

6. Mortgages of landod property in forms 179, Mortgage without Do. do.

180, 181 and 182. ossession.
. (Item 44 (3).) ,
7. Mortgages of materials at site of a work ... Do.  do. Do.  do.

139. With regard to bonds in forms 177 and 178, I am not at all sure of the
' classification. The wording of the last helf dozen lines of form

177 makes the voiding of the bond contingent on the payment, by
the contractor or his representative,® of all losses, damages, costs and expenses "’ which
the Secretary of State may incur in consequence of the default of the contractor, and,
for aught that I know, this may perhaps make the instrument an Indemnity Bond (item
98 of tho schedule) chargeable (see item 14, Security Bond) with double the duty ofa
bond (item 13) whenever the amount exceeds Rs. 1,000. The wording of form 178 is
quite different. With regard to agreements in form 173 (No. 4 of the above list), I
should mention that, accurding to the note on the form, it should bear ¢“‘an ad valorem
stamp?’ (as what, or how calculated is not stated), and the Government Solicitor thinks
this is right, and that the form ¢is in the nature of a bond liable to stamp duty.” I
think, however, that there must be some mistake here, seeing that (for this purpose at
auy rate) the essence of a bond is a promise, contingent or absolute, to pay money or to
deliver grain or other agricultural produce (see Stamp Act, scetion 3 (4)).  Inthe form
of instrument in question (form 173) the contractor offers somebody as his surety ; and
it is presumably contemplated that he and his surety shall exccute a bond, otherwise
the tender of a surety is of no use ; but the instrument itself contains no promise of any
sort or kind to deliver anything, and I fail to sce how it can be treated otherwise

than as an “ agreement.”

140. T understand that, under section 7 of the Stamp Act, when an instrument is
really a combination of two or more different kinds of instru-

Duty on instruments ments (according to the classification of the Stamp Act), it must
ﬁﬁfn;nder several dos- 40 somsidered in both or all aspects and will be liable, under the
second clause of the section quoted, to duty on the highest scale.

Thus, supposing that an instrument in form 173 is bond, yet it is also an agreement

Doubtful points.

11
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These charges are not nccessary charges of all contrag
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for the execution of certain work, and if the clauses which make it—if they do make it— |
& bond wcere removed, it would beliable to duty as an agreement ; conzequently if the |
amount concerned does not exceed Iis. 50 (making the instrument liablo as a bond to |
a duty of 4 annas, or possibly 2 annas) it will be ol.mrgvnblo with a duty of 8 annus
as an agreement ; but if the amount exceeds Rs. 100, it will be chargcable as a Lond, at *
the rate of 8 annas for every Rs. 100 and so on; but it is not quite clear that such |
an instrument or combination of instruments would not be chargeable with both duties.
This is a point that may have to be settled.

141. If all the different forms of security now recognized are retained, and, in any '
case, so far as they are retained, unless Government is prepared
Exfemption of instruments 4 forego the stamp duty altogether, it will be nacessary to deter-
rom stamp duty recoms . N ) . e
mended. ~ mine, once for all, the proper classification of the several kinds of
instruments for stamp duty, and to settle the yuestions suggested
in the last two paragraphs. I venture, however, to think that the proper way of
settling the matter will be to move the Government of India to exempt all such instru-
ments from stamp duty, by notification under the Act. There can, I think, be no
question that the charges for stamps must in the end be paid by Government, just a3
much as any other expense of the contractor; and very probably Government in the
end pays back to the contractor not only the amount of the stamp duty, but something
besides. Government therefore could luse nothing and might even gaip, and, in apy
case, would save their servants a great deal of trouble, by foregoing the stamp duties.
I may point out that the stamp question will give a great deal more trouble when the
necessity of looking to the true character of the instrument is recognized, thun it
does now when instruments of all kinds are regarded as agreements chargeable with
a uniform stamp duty. On the latter understanding, agreement forms mizht be
stamped wholesale before issue, which will not be possible, or only possible with great
inconvenience, if the stamp duty is properly charged ad valorem in the many cases in
which it should be so charged.

142. The same result might be attained by introducing into every contract a
Ohor wars of avoidins fhe clause to the effect that ‘the duty will be paid by Governmeut,
stamp diffcalty, by which means 'all such instruments would be brought under tha
general exemption No. 18 of the second schedule to the Act.
But probably this would not be a legitimate way of compassing the olject in view.
Another possible solution of the difficulty, as far as Goverument is concerned, would
be to instruct the officers of the department that the sulficiency and validity of the
stamps is entirely the contractor’s concern, and that they may wash their hands of it.
As far as Government 1s eoncerned, the only consequence of insufficient and invalid
stamping is, that if Government wish to put the instrument in evidence they may 4
have to pay the penalty provided in scction 34 of the Stamp Act; but such a peualty,
as agaisst Government, 1s only nominal, and the Government Solicitor is -of opinion
that, in such a case, the general exemption, No. 18 of tha second schedule, would proba-
bly operate: and if he is right it is a matter of absolute indiffercnce to Government, -

whether the instrument is properly stamped or not ; but this solution of the difficulty
would not, I think, be quite fair to contractors.

143. Whether powers of attorney, granted in conncetion wi

. .
Exemption in case of powers spould be.SImllaﬂy exemp“ed f}'om stamp dut
of attorney and instra- tlon. It is perhaps not true—it cert
ments for eecuring ad-  extent—agin the case of stamps on

vances. 1 cr f } t :
charges for such stamps mustin the

th these contracts,
2 ¥,18 another ques-
alnly is not true to the same 1
contract agreements that the
end be paid by Government. |
tors : they are not a necessary |
ather to reduce profits in special
r and not by Government, At
nce of Government ; and if, for
cial form, which may véry pos-
attorney empowering the same
odged with the Executive Engi-
uch instruments from duty. In-
) are again in a different case from
ore of saving trouble to officers of

L

expense of all contractors, and therefore they operate r
cases, and so far are ultimately paid by the contracto
the same time if they are insisted on for the convenie
the same reason, Government requires them in a spe
sibly oblige a contractor to exccute two powers of
representative—one -for general use, and one to be 1
neer—it would seem perhaps only fair to exempt s
struments for securing advances (sce paras. 90 ez seq.
all other classes of instruments. Except on the sc

"

7’

;cho‘ department, and in consideration of the extreme rarity of the oceasion, there-seems
to ve no reason for exempting them from stamp duty. . 1 b N
144. T have assumed above that the duty.. would in all cases b.e payable % 4 ;
o contractor, unless otherwise provided in the instrument ; but
Douht as to linbility for  ghould point out that the Stamp Act does not say as to all kinds
stamp duty in eortail g inotroments by whom the duty is payable, Of the instru-
- ments now in question, namely, t;nozt'tgagﬁes t(mﬂt};gYO glv;tgg::
si bonds, agreements and powers of attorney, the two first are
fno:i(t)f:;oea),ln section 29 of the Act (duty by whom pa.ya.ble).b ‘As regfards p(:;:fee;{? (t)(f)
attorney, there is, I suppose, no room for doubt that, in the a sen‘ce Ot‘ agre(?i nent to
the contrary, the person executing the power Wou'ld have to pay 't.li ‘s av.mpt roy,e L
being, presumably, the person really mtqrest.ed in getting the 1tna ﬁunﬁn pargnﬂy
exec?med; but the case of an agreement 1s different. This pou(x1 8 qud :}Sg)du ‘ g
be settled, unless exemption of all these instruments from stamp duty 1s decided upon.

43
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EXECUTION AND ATIESTATION.

145. The witnesses should see the instrument cxecuted, and not simply attest the
signature after execution. The samo witnesses may witness
Execution aud aitestation gy number of executions to the same iustrument (4., the
of sgrosmanty contractor’s execution, the execution by each surety, and, when
such execution is necessary, the execution by the E'x.ecutlve Engmegr), Pr0V1(Ee:11 t‘gatt;
each execution is witnessed and attested by the requisite number of Wlxtm%s(f’;}, :ut p ge
each witness separately attests each execution witnessed by h%m.] 4 (;lcor u}f, to
Grovernment Sulicitor, 1t is desirable, if possible, that the cxecution uy.’tl e 1(130114 a}c; Cﬁr {))r
contractors, and by the surcties and other parties, if any, associzfted.fvllt h ’Ifheri;, s; a . 2
done in the presence of the Executive Lingineer ; but it is not essentia . Ae JXIE}; né
Engineer himself should not, I think, witness any .exe;:utl?u (sec gnex ° b;
item 43).. The Government Solicitor considers that, if ‘tac'n’zitrurr}:n Wiaméo .
entircly executed in the presence of the Executive Engmeel,‘ e Wil neéaus en);
exccution not in the Executive Ingineer’s presence should be trustworthy %x‘rermn n
servants. 1f the executions are not all completed at the same time, the date to be

inserted should be that on which the last party executes, f.e., the last execution in

order of time, and not necessarily the last i'n the order on the mst{rurpeng: tléo (%?te
should, therefore, be entered until all executions are completed. Sufficient a fen L(in
is not always given to the execution of agreemenLts. I have seen agre]ezmgtxls ig y
initialled, and some not even initialled, by the comracto.r (sce Ann.exure , item 2.)
145-a. In this connection it might be well to caution Exccutive Engineecrs as to
' . the necessity of taking great care that there can be no room for
Caution reqnirod as regards — doubt as to the precise terms of the agreement as actually exe-
gorroctions pad #lli - outed, Nothing is more cornmon than to find corrections ffnd
. interpolations, whether of a few words or of entire CIIIUb-E‘S:
without any separate attestation by the initials of the parties, and made in such a “431)
that they might easily have been inserted after execution (sce Annex_ure- C,ltpm; 1
44 and 45). Excess of caution may also be dangerous as when tho initials oI the
contractor are obtained to the ordinary (and original) entries in blank spaces, ‘W‘thh
initials might easily be converted into attestation of a correct;on_ subsequently made.

REGISTRATION.

. instrument (e.g., a mortgage of landed property) which creates an
’146 Any ias interos(t 9;1; immovable property of the value of Rs, 100 and
upwards must be registered under Act ITI of 1877. The Govern-
ment Solicitor considers that it is advisable, although not necessary, to regxsterr even
when the vzlue of the property is less than Rs. 100. In the case of movakle Ifu'o'peﬁ'ty,
registration is useless whoen possession is given (e.g., in the case of depof.?xt 'Ot c:zs1 t;x;
promissory notes) ; but when possession is not given ( e.g., @ mortgage o nmd lelzrg; 3 2
site of work if considered a mortgage without possession, see above patac,‘mpt " ) ne
thinks it would be safer to register the mortgage, It isfor Government to say

- o

Registration.
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whether they desiro registration in auy case other than those in whick it is required *
by law. . ‘
[ 4
. SECURITY.

147, As to time of depositing[the Government Sulicitor gays it should be dene

] o ‘gt the time [of excenting the contract deed ] for choice; but i
T‘{.’A“iiﬂi};‘;f‘t‘“g stipulat- i3 not very material, provided the deposit is n:zadc not very lon:
. before or after: it dues not matter wmuch about the len:;th.ohf
time beﬂ)g'e; bug the contractor should not be allvieed to begn work until he has :Li)osite:l
the security.” The precaution of taking the sccurity before the, work is begun iy, I
think, very cften neglected.: ; ' ’

148. Mis-description of the sccurity taken secmns to be not uncommon; the
Recital of sccurity. “agreement, for instance, setting forth that the contractor has

.- _ deposited cash, when he has, in fact, deposited Government pro-
missory notes, or vice versd. Executive Enginecrs requiro to be cauticned against sach
mis-recital, which though, aceording to the Government Solicitor, it will “not vitiate
the instrument and will probably not vitiate the security, is Liable to cause confusion
and litigation, and, in the event of litigation, may make it necessary to adduce eviderce
to prove that though one kind of sccurity was mentioned in the contract, another was
actually deposited ; or, in the event of a Government promissory note being deposited
in lieu of cash, it might be necessary, in the absence of a power of sale, to adluce
indence to show that the Executive Engineer was justified in selling the nte. Itwill

e convenient to state how, and in what detail, each kind of admissible security should

::t gzzcribed and enumerated. 'This will be done when the admissible kinds have been

148-a. According to the Government Solicitor separofe sccurity for each
Separate seourity required contract 13 essential, unless a special form of agreement in
b reapect of "canhiane  YeSPect of security is provided (und used) which is applicable
et to a number of similar contracts, I cannot say whether the
practice is common, but T have come across cases in which a

single deposit has been taken as security for the perform: , . istinc
contracts without anything o the agree}@’n or the th Or\ ;)1iltz:ance of two or three distinct

TENDER oF PAYMENT.

149. Clear instructions on this point would, T think, tend, in many cases, to prevent

Titigati : : ..
Iﬁg&l tendur of admutted litiiaég, cilr;d Eob 1mPrQ‘ée 1the position of (GGovernment when
¢ ° annot be avoided. If the conditions
P . : ntract
whether embodied in an ag of a contract,

greement drawn up after acceptancs
(gi'flelmtlﬁ? 2; lzlr}dersto?d })y _refereqce to _the tender, are carefully fraIined iLn ac:co?dance
ith the 1 gj wements indicated in this note, with clear and specifie provision for
5{1 e; zlmd fn ct;xapensattmn, for appropriation of security snd for recourse to other
e cciﬁegrisethemen of disputes and for assessment of damawes and compensation
not. Il)ed w'thn ! ) %i_;reement,and 1f‘ the c_onditions as to settlerrjaent of disputes are
e i fedom b P, with nisrycre s dcrion on e
t o > gmeer concerned, for a contractor t ine g i
. . ) or to bring a successful suit
ﬁiﬁ?ﬁﬁ?ﬁﬁiﬁii E; {;ﬁ‘iﬁih lguiiseéf dispute, the Pl'ecautiongis takcneof Ilrlmkiﬂg
. e y we % \Jovernment may very possibly be prejudiced
;xéctoli% i]Ilr(lyattt(:)ert ﬁ)f ézosts even in a practically unsuccessfgl sui%: Ii)y a lgogfrfci?: N lgcfr
* appears to be that ?;i?emzfﬁ:e Somﬁr’ 11he geners] principle on which 1ho courts act
’ sence of lecal tender of . . . .
the contractor would be entitled to cos{tjs otmdtr oy part of his claim before action,

i : n the full am :

ctting cos ; ) e vunt of his decree, Gove .
g;t}i\.nhlc%ts a gainst the contractor for the difference if he sued fo ecn}e:, G(}n e‘mmcnz
of his decree ; whereas if legal tender of rmore than the amoun

-y : any sum could he - .

:',‘rif;ileef%rto COSéS on the difforences between that sum ang t}})em;neliuh: “fo ulll('l %mf ;)ee
*h g € whenever any part of a contractors claim i sdr: ph ool s ecree.
should be in a position to m 15 admitted, Government

. plead and prove legal tend i

. . 2 ° er of ’ ‘

action ; but the preseribed form of payment (‘h];'b cheque) I'isol;xoz;hda {2&5 tdéﬁel}) O 1;011'3
o 4
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1 1 ve its character of legal tender by

tender in coin or notes would be deprived of ifsc r of
:g:!tleiland which, under the rules in force—to w.hwh'uo exception 13 allo:wed-—-the
Executive Engineer is bound to make fgr a receipt 1 full of all'demand_s,. or indecd by
a:ny demand whatever, even for a simple receipt, if the tender is conditional on com-

pliance with such demand. .
150. Teﬁder_of payment in the first instance by cheque, accompanied by a request

‘ for a receipt in full of all demands, isquite right; but I think
Strictly legal tender to be  Fxecutive Lngineers should be instructed that, when such pay-
made whon tendor wn ¢80 ¢ s refused, they should at once proceed to make a legal
posary erme " tender of the amount ; and that such a tendex: }tnust be madle in
¢ J eurrency notes, of the exact amount admittedly due, neither more nor less,
:‘:1%15?1%11110&1 lge aciompariied by a letter s'a‘ying for what purpose the money is tendered,
and that the tender is absolutely unconditional, Tl_le payee should be asked, in the event
of his accepting the sum tenderel, to grant a receipt for it, that 1s to say, an ordmal.lry
receipt without prejudice to any further claims; but the granting of even suc da.,
receipt as this must not be made a condition of the tender. If payment 1s acce[f)te s
but a receipt not given, steps should be separately taken to enforce the demand for a

receipt. )

151. Cheques, such as are issued by the department, i.e., cheques current for three
months only, and indeed any cheques, are ot l.egal tender.

Provision for payment by According to the Government Solicitor a provision in a contract
cheane: or otherwise that a cheque iendered. andhrsfui;ed, ;)r accegtzd
fore expiry of three months, after notice that, 11 LOT Ko cashed,

211113 iﬁzggi.hi(r}illbilot be Ir)elzrvyived, would not constitute a legal tender or bar »z\my
claim for that specific sum; but such a provision might _possibly prevent a contractor
recovering that sum on the prineiple that he had, by s contract, agreed tg accicla_pt.
peymentin a particular manper, and that payment in that manner had been made tg) le]’:
or offered to him, Such a provision in contract agreements would often save a goo ] ea
of trouble. Code paragraph 1371 requires the insertion in contracts of a stipu at{)oxt
that payments will be made by cheque on the nearest treasury or .sub-treas?y,.t u
apparently such a clause is never inserted : certainly, no provision 18 made {); 1 1;

-any form. It is for Government to say what manner of condition they would wis

provided as to this matter.

ATTACHMENT OF DUES OF CONTRACTORS.

1592. Tt is desirable that Executive Engineers should understand clearly the extent
and limits of the liability of contractor’s dues to attachment.
Not Lible when Govem- [t appears to be very usual for the courts to follow up an order
ment bam fien of attachment by calling upon the Hxecutive Engineer to pay
“into court the amount attached. If Government has an unexhausted lien on the
property attached, the Executive Engineer should not pay the amount into court,
but should represent to the court that Government has a lien on the property.
No court, according to the Government Solicitor, has power to make an order for the
delivery of property in the hands of a third party who has a lien fchereon ; the proge%}n'_ci
in such case being provided for by sections 300, 301 and 303 of the Code of Civi
Procedure. Apparently the court can only prohibit delivery of the property to any
party other than the judgment-creditor. :

5 ubt seems to be as to what is, and what is not, property of the
153, The ouly dc)(:ox)‘tractor on which Government has a lien : there1s no difficulty
Doubt s to what consti- ipn the case of & deposit of cash or promussory notes suitably
buces & suficont fem secured by an agreement of deposit, orin case of any other
security distinetly pledged; but it does not seem equally certzttn ‘that a clause dgn ing
the Ixecutive Engineer power to recover certain expenses ﬁO“{Ga‘;y ;uml _Se,f’or
that may become due, to the contractor” (see, for instance, Iornllsi i ) (3), | lli d(xbt);
and 171 (12)) would oreate in favor of Government & generi eg on o ban s
whatsoever to the contractor. This is a point that should perhaps be settled

understood.
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ANNEXURE A, Analysis of conditions providad in contract forms in use by the-Public Works Department, Madras—cont.
Axelysia of conditions provided in contract forms in use by the Public Works Department, Madras - k> g) .§ ;,E' . E s “é
’ i . - S =
{To accompany Note by the Examinor, Public Works Accounts, on contract forms for the Madras Publio Works Departnent ‘2 “ ; % {Scheduls contract. g.:: 3
. 1 8. - . - <
‘ . & n P » = - 25 | % 22 | E4 <2 | B
| ERRR T O T I Bx | ¢ tom - HBFRBERE s | =
ES ificati ical itions. 24 £ ' .
:E: - _é . < Schiedule contract, g ::;; _E pumber. Claseification and particulars of condibions :‘m E ] 54 5 § Work. | Stores g g 3
- , 2 ,g ’ _gg § 'é 4 g 172 169 170 17 174 174 175 176
rumber, Classificati e it = ] = E3 Z e
agsification and particulars of conditions, E 4 § 5 :.‘:I' 3 § g Work, | storen. '2 -§ ? Article or clause in which the condition is expressed or implied.
- i’ :l
o wee p e | ) e | s | s
. N D.— A3 fo prosecution of work by Con-
Article or clause in which the coadition is expressod or implicd.* . tractor agw{ his conduct genemlly.
i ‘ 12 | To provide all requisite plaut ... «ee} eee o XX1 g R R g
’ A.—As o the specification of worl: to be 13 | To provide all requisite agency 4 4
done, . 14 | Contractor to provideintelligent agency. | «.. ee Gt e

N - . 15 | Contractor to employ proper maistries| ... con ver XVQI ee ees

: 1 | By schedule, without refercnce to any| A A A and 3‘1Pe""i‘“i°_‘" 3

) plan, estimates specification or other v .. 1 16 | To supply materials | v 4

, documents. , 17 { To supply scaffolding (including labor| ... oo ee

E 2 | By schedule and specification attached. A A A 1|1 for the sdamf;)l.1 tue diligence i il 1l* 7and I
. . o . see ees 0 proceed Wi a B . oo

" 19 | Value of work done between any two| ... - XX} ... one vos
B.-—-‘?s to excepted tlems of work and payments not to exceed a stipulated :

supply of materials by the Executic sum. .

’ lﬂ"g‘im’eg'- ° 20 | Contractor not to wor}c on Sunday with-| ... X1y XI{ .. we 15 %Iid ee

out permission.

‘ . M XII .. . cee ove

. ) 8 Co}t)ltra-i.ctor to nse any materials that may | ... v I xIT . 21 Contmctorjg) czpformfnt:éuuéglz to stand-| ... ve .

: o 1ssugd to h.lm from stock by the . . S e e . ard specifications of the division. 1 XII . .
) 4 Executive Fngiueer. : 22 | Contractor to conforné fto design ]:n
Y ) Materials issued to contract - specification prepared for the work.

: chargod nt stock vaten, ctor to te| ... w. | I |{Iland} ... we |1 23 | To remove sall rejected materials “. 11 11 11
; 5 | Contractor to provide (at his own ex. ' X111 24 { To remove rubbish and dirt - JOTS S . I}X X 1? . IX }g
i‘ ﬁ?usef,) carriagi for materials issued to| XIv | .. . e 25 1 To rscctlri'fyé and r:rxtx;)ve unsightly pits}| ... .. 12 ..

\ im from stock. an isfigurements. b ore
b 6 M&tﬁ!’?lﬁ ntolisedhin scheduala as to be sup-| .., v 26 Notl.lilng l:rough!; on work to be removed | ... P ST 3] e
i phed by the Executive Engi h see vee without permission. .

. be delivered at site of WOiniirv:ix;igg 26a| To use materials supplied by Executive} ... oee eoe 41 e
P a 1,000 yards of it. | ’ .{ Engineer for purposes of contract only. : '
i -7 | Contractor to be responsible for all| . 27 | All materials, &c., to be at risk of con-| ... - vs e |3&4]
7 materials, scaffoldin nd - mee e s e L}, 44 ... tractor, ' ‘
{ 5 BC g and tools and : 0t brib . 18 see
i plent supplied by the kxecutive Engi- 28 | Contractor not to give or offer any bnbe} ... .o voe
neer, . or reward to any servant of the Public
} ‘Works Department.
P C.—ds to extra work and departure from Contractor to 7c:.)mpl-y wi‘th all instructions
i original design, of the Kxecutive kngineer as to
: ) A 29 | Adopting such methods of carryingon| ... XIIr| .. ove
8 | Contractor to carry ont additions and| ... : wgrk ‘as may be ordered by tge gxe-
altex:atxons at same rates as other 6| ... |' .. 6 cutive Eneineer ’ -
portion of the work, L3 o] : : 18] 18| .. 18
9 | Price to bo . - 80 | Providing all labor and tools for exami-| ... oo P
rice to be agreed on in writing before| .. ‘ nation of work by the Executive Engi- :
work is commenced, or sy be done S vee 12 ¢ ... neer '
Bgﬁiztxxxe Executive Eugineer at bis " 81 | Undoing and making good bad work| ... e e 61 ... . 6
‘ ) or supplies ? \ ;
¢ . 10 In case of extra work that cannot be| ... X X 82 Mékirw Pgood )any damage that may| ... we |VIID|VIIL} .. e [VII| oo
i brought withiu any schedule itera the wes Xl e Lappen, or impPrfe('tionotha,t may ap- '
. price is to be settled before work is ppet: < °P
' commenced. . y pear, from any cause whatever daring 4
) 11 | Extra work not specified or ordered ' fime of contract, : s ol ‘ 61 o oee 6

- not to be paid f0£ red, i ... .. mry ey i d 33 Adddel:ilg-gs and alterations to original} ... o oo ‘

- == ' - . : 34 | Conforming to all subsidiary instructions | .. o ST B e - 2] o
® Tha letier A indicates that the condition i .. o . of the Executive Engineer.
condition in guestion ia contained in the body of the sgrocment, i : 3
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T

SES

E b | % 5, : £ 1 %
g . E L - Rohedule contruct g ; ‘E
fom Zea 5 EZ | G .
I S | kB, | 3R 2 =
number. Classification and particalars of conditions, 3:—“: ¢ ‘é 5‘*: ”-’E g e Vo= ;:c;:‘ ‘ §
::_‘ _E g E,?; O—;- S | Work, | Storex, %—5 g‘
o " ]
u | ows | o | an | oy T e R
! i 174 175 { 178
. - . M‘\-
Article or claune in which the ecudition in expressd or unypliid. ¢
E.—4s lo the quality of work and
materials.
.
39 | To be thororghly good and according to
 be thon g 2 21 . 2
36 | All work to be done in substantial and 1
a7 Aﬁvorkm&uhke manner, ! T r
o matemals to Le of the best quali
o ality... .
‘ 38 Work to be accepted or rejoctgd at};he 1 I ! - I -
dJ§cret10n of the officer in charge, B ) e " - ™ B
}?.—As to completion of the work.
39 | To be comp! i
pleted by a stipulated d 7 ‘
40 ! Contractor to deliver up ghe build:il:f? or . N R A A
_ work on completion 1 a clean ana fit - ’ = X - X
state for occupation or use. ‘
- G.—A4s to the rigl
G.- ght Of the Erecuti
l'.ngmeew: to enter on the work aii; uc:;:-:
on work in case of default by Centraclor
ig fn case of gelay by contractor
2 1In case of alwrations and additions - ) o *
) required not being done. adquns ... N Wl . 8 "
42 For examination of work N h
b %o replace bad work ) ol 7 18 18 .
o remove plant or agene i ol ‘ v v v
46 and sopply others. Y objectedto) .. ” - g i g
- ’%“o Temove rejected materials ...
o rectify and' remove unsightly piés.s' 2 - 11 11 ’ 12
8|7 refuse, and disfigurements, o - - 12 2
of;r;:il:l sg:odeadﬁma%e dons, or imper.| ... VIII . e
ol fectio; woflf, ing during the progress viir .. .. VI "
n the event of non-c i i
N pulated date, ompletion by eti-] .., . . 8
On withdrawsl or transfer of power of
. attorney granted. RS 16 16 16
1 | For breach of conditions generally ’ )
- - . 138 13
H.—A4s to power of the Erecutive Bingi. °
neer to fine or mulet the Contractor
52 | To reduce rates for infori
; snpplice or inferior work and| ... . 8 8
3 | To inflict a specified fine for each case of | |
df)lay. i Vi VI ‘
54 | To inflict a specified fine for esch case "
of bad work or materials. _ VI oI Vi
* The leitar A indic itiom i -
+ indicates that the condition in question is contained in the budy of the —
_ 2 agreament.
™
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ns provided in contract forms in use by the Pablic Works Department, MaIras—econt.

i

Ttem
number.

Clagsification and particulars of conditions.

Petty contract under

Ra. 500.

-

Schedule contract.

Petty contract under

Piece-work  agree-
Iis. 2,000,

ment.

Work.

Stores.

contract

Schedule

under Ra. 10,000
Lump sum oontract.

172

w |Conditions of potly
contract

n

-
=23
©w
-
~r
[~

174 1

174

[
-
-3

175

Article or clause in which the condition i8

expressed or implied.

L—As {0 measurements by the Ezecutive

55 | Once a month ... ees
56 | Once a month at least ... gor e
57 | From time to time
574 Work to be measured net, by standard

58 | To be allowed on mortgage of materials

59
60

61

62
63

64
65

66

68
69

70

704 Work not. in strict accordance 'with

Engincer or his agents.

measure, according to Public Works
Department roles and customs, without
reference to local custom.

J.—ds to advances to C(mt;jactor.

at gite to the extent of 80 per cent.
of the value of the same.

K.—ds to submission of Lills.

To be submitted monthly by contractor.
To bo submitted within seven days after
measurements are made.
To be at schedule rates ...
Bills t3 be in duplicate ...
To be in form sapplied by the Exesutive
Ergineer.

 L.—As to payments on account.

To be made (subject to deduction for
security) within ten days of presen-

tation of bill.
To be made ag soon as bills have been

checked and corrected by the Execu-
tive Engineer,
From time to time - s e
Once & month at least ...
Advances to be recovered when paying.
Extra work mnot ordered or specified
not to be paid for.
Value of work done in excess of stipu-
lated amount between any two pay-
ments not to be paid for.:

* specification, or inferior stores, to be
paid for, if accepted, at Ezccutive
Engineer’s valuation.

M.—A4s to final adjustment of account.

To be preceded by [thorongh] re-
measarement,
The Executive Engineer and countractor,
or their representatives are to be pre-
genb at measurement. . N

im| u
2 LR ] [ 1]

I | I
XX

g| mr| It

T 17

10

17

17
17

Iy ..
10} ..

1
14 see

14 3
14§ ..

oo Xy

| ..

ni| 17

TR I TR . TR L B - S S T

14 3
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Aralysis of conditions provided in contract forms in use by the Public Werks Departwent, Madrms~ eont
[ + ] T o=

3 R ey I

RN 23

= @ - Schedule contract.! € o F:

. E_ |« i . PR

< & g g < - -

Mn&%‘:’. Classification and particulars of conditiona. ES % EN' =5 P 2

- - 2 : =3 .2

£s E g8 ] 3 28 | work. | stores. | £% | E

£~ o o K

172 169 170 Y4 174 174 176 176

Article or clauss in which the condition is expressed or implied.
M.—43s to final adjustment of account— | -
cont. )
73 | Ten days’ written notice to be givento| . .
7 S o gl o . - 17 17} ... 17
4 | Failing contractor’s presence on ap- . .
pointed day, measurement to procee}a)d - v i "
and be binding.

75 | Valne of materials at site {of approved 3! .. see VII
quality and not in excess of require- ' o ™
ments) to be paid to contractor if con-

) tract is cancelled, otherwise than for
his misconduct, ‘ s

76 | Value of materials af site (of approved| ... VII| VII
quality and not in excess of require- B ' -
ments) to be psid to contractor if
contract i3 cancelled for any cause
whatever.

N.—A4s to provision of Security,
. 77 | By percentage deductions from dues ... ;

78 | Vaguely and indefinitely I:V o ’ ° Ilg ’
0.—A4s to retention and appropriation -

. of Security.

79 | The guarantee fund to be retained until| -.. . 15 15 15
certificate of completion is given by o ) - i
the Executive Engineer.

To be avatlable for the purposes of.

80 | Remedying bad work (or supplies ?) ... i

81 Recovering over-payments PP ) : " N v g Nﬂ5. v g

82 | Making good any loss in the event of| ... o o 14 14 - 14
cancelment of the contract. o N )

83 | Recovering any sums chargeable to con-| ... 6
tractor. N . s0s asavw e oee LR 2

84 | As a penalty for giving or offering a 18
bribe or reward to & servant of the| “ ™ h -
Department.

\ P.—As to sub-letting contract,

84(a) | Contractor not to sub-let without per-| ... vee . 11
mission in writing from the Executive | ‘ o ™
Ingiveer. !

Q.—As to joint contractors and
partaerships.

85 | Attorney to be appointed to receive pay-| ... os 16 16 16

‘ ments and grant receipts. . - ‘

86 | Power to be lodged with the Executive| ... vor ees 161 . 16 16

. Engineer. o

87 | One month’s notice of withdrawal or] ... oo von 16 16 16

transfer of power to be given, * -

v

51
Anpalveis of conditions provided in contract forms in use by the Public Works Department, Madrag—cont.
e N It 5 & R %
E g B & <21 2
2 . 2 ~s  |Schedule contract| <3S g
E A 3,._.: : . ] g
Es | 5. | 83| 2% L
Tirm vys :4»,'%, Eg :-;Nj :: ’?é ’c; "3 g‘
number. Clissification and puticulars of conditions. £ %2 54 25 | work. | Stores. | £ 3 g
A = < @ A
172 169 50 17 174 174 175 175
v Article or clause in which the condition is expressed.or implied.
R.—~As to sctilement of disputes..
’Matt,er in dispute. Authority to settle.
. . : — ( 9
As to quality of Chief Engineer .« | (.. e os .o 19 19§ . 1
88 Woﬂg y . i Executive Eugineer.| ., 1 1 Iy .. .. 16&T} ...
89 | As to quantities Chief Engineer .| ... aes ves vee 19 LS T 19
or . measure-< | Suptg. Eogineer ...j ., - e e oes 13 o
ment. Eixecutive Kngineer. |, N .. | XIX | ... e 1 ee
90 | As to rate of Suptg. .Engmegr es . e - ; .o
progress. Executive Engipeer.| |, 1 1 I .
91 | As to descrip-} . . 00
{ion of lahorl Saptg. Engme«?r e < o
and agency | | Executive Kingineer.| ,, ... | XIX 20 20 29
employed.
99 | As tg );he inter-| Executive Engineer. | ., s 20 20 . 20
. prefation of ‘
the contract. ) 17
93 | Astothe construc-| Suptg. Engineer wui ... - ‘e vee 17
tion of plans,
drawings, sec- .
tions and specifi-
cations.
94 {As to any]l
matter not Su . 41 ... o e o aes ose e
. ptg. Engineer ... e 20
otherwise spe- ¢ | Executive Engineer,| .ee see . 20 20
cifically pro- ©
vided for.
S.—A4s to modification of the contract.
95 | No slteration to be made in the terms of | ... wes - e e 12_& X ..
the contract except by supplementary
sgreement duly stamped and executed.
As to cancelling and annalling the
. coniracl, )
T.—By the Ezecutive Engineer.
96 For delay . ase cor coe oo YY) san ses Lddd 14 14 g 14
97 | For failure to replate bad materials or| ... oo e | e .es
workmanship after notice. VI
98 | For failure to replace bad materials or} ... e o oo ,
‘ workmanship without notice. . 1 16 16
‘ 99 {On withdrawal or transfer of power of | e | see | ees [ e 6 o
- attorney granted. sl ..
| ’ 100 | For non-completion of the work or any| ... .ee oo ove -
| part thereof by the stipulated date. 13 131 .. 13
i 101 | For breach of conditions generally ... ... ses see I viIii ..
102 | At any time (and apparently without| ... 3| VII| V o
0y 9% J
assigning any reason).
U.—By the Contractor. R
103 | May be anuuolled at any time ... ves S| e voo oee o e soe
2
{
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" pills (also not specifically proyided for).”

R
o . ANNEXURE B.

Norrs oX SrrciMey CoN1RACT AGEEEMENTS RECEIVED ProM Exzcurive Exgixergs,
Form No. M. 169—Piece-work dgreement.

1. Forty-three specimen agreements in this form have been examined.

2. Fourteen of these agroements are drawn up in strict accordance with the intention of the
form, and without any manuscript addition other than the manuscript filling in of the schedules
and Llank spaces, which are filled in appropriately. '

3. In two agreements the names of the works, or other local limits of icati
app! :
contract, are not specified. ’ ) ppiication of the

4. In two agreements unimportant interpolations are made in the printed conditions. In |

- ‘one caso (@) the words “and of dimensions noted in the tender attached '’ are inserted afier

(1] » : g [ .
procurable”” in line 3 of coudition I; and in the other (b) the words ¢ if s1
contractor > at the end of the first line’of coudition 2. ® 3 “if 8o desired by the

5. In two agreements a fourth condition is added in manuseri :
. _ : g pt to the effect that tl
contractor is to take all materials already purchased for, or at site of, the work, in one case ¢ :2 ‘
cost price” withont any mention of what the materials are, and in tho other case “ as per

measurement list, dated * without anything to show that th
to pay for them, or, if so, what rates. yng © contractor agrees

6. In two agreements a fourth condition is added empoweri i i
make deductions from bills or from rates of payment: in ogz c:l;gl?a;}zglnﬁi:):gitlwitﬁti%u::f: t(f) ‘
8 or 10 per cent. ““ as the case may be” (whatever that may mean), until work myeaqured b t}o ‘
subordinate has been inspected by the Executive Engineer or tha, sub-divisional oﬁicer a{md in
the other case (b), whether temporarily or absolutely and finally is not clesr, on acc’ount ll; .
incomplete work : the meaning of this is not very clear, but probably it meaus that when a ra(t)e |

ivcludes some finishing operation, e.g., sectionin i '
> t 2.4 earthwork ingi
be at liberty to pay short for work no sc’) finished. g work, the Hroeutive Hngineor shall !

7. In one agreement a note, which in substance is iti ‘
: artly a condit ‘ ‘
expressed) as to the payment (by set off) for the value orf)' ma};erials :oll:gnsn(;;{x{adv?)iu:ﬁg :

Executive Engineer, ificati : e,
insorted in th eg“s ciee‘:iﬁ:fi partly a specification of quality and manner of work, is iraproperly

8 In the cases reforred toin paragraph

. ’ 8T graphs 5, 6, and 7 above, the a s .
in gach case the o‘ngmal documents executed b} t,he contractor’, and iz;:'l "fileom‘;z? ie;x;tllengg?l i:'i (e);e
jwl.n.ch might easily have been mada after the execution of the agreemznt, attested by o
initials or signature of the contractor. In the case referred to inapapagdméh 7 the adéitios i

is in a ditferent handwriting from that of the g i i
B B e & iforent Hite rest of the schedule, and apparently written in

e

. 9. Tn three agreements conditions or i i : |
. f24 s nstrrctions, more or less i ;

. 3 ess im : .

below the contractor’s signature. In one case thé instractions re?otr fmtlt’ hgve boan added !
sequence of carrying on work. ate to the manuer and |

10. In none of the agreements already referred to i et . '
taking by the contractor to do any deﬁnitey red t0 is thero enything implying an under- |

|

7 the amount of work orto d oy . ey e

any definite time, as the form does not provide for anything of theosz:g 'S}G?xil?jdt l:;‘l:mg within ;
sizteen agreements such an undertaking is introduced, or is implied b} what i Prl;)rzzll;lﬁg i

improper modification of the form-—the form ing i ‘
definite quantity of work. not being intended for an agreoment to do a |
11. TIn one case this is done by altering the sched ]
but quantities and amounnts. ° tedale 20 3 to make
12. In two cases {of the same division) of agreement i .
the insertion of a fourth clause to the effect thatg “if t}?esszz}:?;rilgat? earzhwork, it is done by |
certain date i’ in one case the amount held for the purpose ‘(Dw}j'nl(: properly done by a |
gnemﬁed or pg-owde_}d.for), and in the other case “ the amount on accon tl cf lﬁmOunt is ’?owhgre A
is not a very intelligible expression), will be forfeited. ntof 10 per cent.” (which '

13. In four agreements a fourth clause is added simply to the effect that the w6 K istob .
rk is to be

completed by a certain date, withont any mention or s i e
completed. » s y uggestion of any penaliy if it is not so

it show not only rates }

14. In ten agreements, chiefly from one division, “

i . . :
condition to the effect that if the contractor does not coxflg?eigotzz vsgﬂihe meartion of a further |
amount or valae, ?l!:h(?l‘ (a) by a specified date, or (b) within a specif egl't‘,lo work of a certain =
event, such as the fixing of the site of the work, then he is to forfeit ‘l,mf from a specified |
(though in most cases there is no agreement whatever about giving any d either (1) his deposit |
percentage ou the total of the estimate, or (3) so many rupees a aay Zm‘?lpom), or (2) a stated :
spocified sum, or (5) his deposit (not provided for hawever) plus the peréﬁ%ﬁf&"“} or (f4) a

: v uction from :

.

53

15. In two of these agreements the words ‘“ Executive Engineer ” in the body of the
sgrceinent and in conditions 1 and 3 have been improperly altered to Sub-divisional officer.

16. The additional conditions referred to in paragraphs 12, 13 and 14 aroin all cases
inserted in such a way that it would be impossible to say positively whether they were inserted
bufore or after execution, and in no case—I am speaking of original documents, not of copies—
is the added condition separately attested by the contractors initials or signatores.

16a. Very few of the agreements are properly stamped. Court-feo stamps are generally
used ; and as regarls the value of the stamp, except ia one case, no difference is made when a
specific sum is pledged a3 security instead of a dedaction from payments.

Form No. 3. 170— Petty contracts not ecceeding Rs. 2,000.

17. Fourteen contracts in this form have been received and examined. In connaction with

these the first point to be noticed is the way in which the several'blanksand the schedunles are

filled in.
18. The first blank is that at the very beginning of the agreement for the name of the
contractor : in two cases this was not filled in at all. - .

19. The blank in the third line, which is evidently intended for entry of the name of the
work, or other particulars localizing the work to be done, was in two cases (different divisions)
Slled in with a date ¢ 20th March 1885 ** and * 30th Jnne 1837.” :

20. In the schedule in one case the rates, tho essence of the contract, are nob enterad at all
but only the probable quantities witk the remark egainst them ‘¢ as per estimate,” the estimate,
however, not being attachied or in any way identified. In apother case, the work leiag the
widening of a tiaceinto a bridlepath, the description of work to be done, i3 not givenag all: the
intention of course is that the contractor ghould do all work necessary for the wideuing, but this
should be specified. In scarcely any case is any attompt made (either by taking the contractor’s
initials immediatgly below the last entry, or by ruling down from corner to corner below the last
entry) to obviate the possibility of an allegation that any entry has been made afier execution,

91. The blank in the condition 1V, intended to be filled in with a stated percentage, 13 in
most cases so filled in, but too often in figures instead of in words; in a few cases it 1s filled
in with  a deposit of Rs. and per cent.; ”’ in several cascs it i3 left blank, whether
deliberately or throngh carelessness, it is impossible to say.

99, The first blank in condition VI, the use of which i3 by no means apparent, is some-
times filled in with the contractor’s name, snd in one case with the words ““ or his agent;” the
last, which makes the agreement provide for fining the ageat, is certainly objectionable. ’

93. The second blank in the same condition is generally filled in, a3 intended, with a specified
gum in rupees, varying from Rs. 10 to Rs. 200, or from abous 1 per ceut. to about 20 per cent.
of the amount of the contract. In one case evidently through carelessness the word “ rupees »
is entered withont any number; and in several cases, either deliberately or through careless.
ness, the blank is not filled in at all. '

24, In several casos the contract is not signed by the contractor at all, but only initialled ;
ono of these cases being, moreover, one in which the contractor’s name is not even entzred in
the opening of the agreement, so that there really is absolutely nothing to show who is the
contractoe.

95. In several cases the execution of the contract has not been witnessad at all, and in one
case the only witness is the Executive Engineer himself.

96. Tn four cases an additional condition is added providing for completion by a certain
date, but without any penalty for non-completion ; and in one case a condition is added that
“no payment shall be made for earthwork until the masonry is completed.” None of the
additions are attested, and any of them might have been mada alter execution.

97. Several of the contracts are not stamped at all ; some are stamped with adhesive court-

fee stamps, and some with one anna bilk stamps. -
28. In ome sgreement the following conditions 4 and 5 are added in the vernacular,

namely :— ‘

-

¢ 4. Thoe above conditions in Fnglish having been translated to me in Telugu I bind
myself to the same. ' . ) ]
« 5. I agree to pay the cost of marking out the line, including bamboos, ropes, coolies,
c.,) . . .

29. On one contract the following additionsl conditions numbered XII to XV are inserted
below the execution, but separately signed by the contractor, namely :— .

 XII. The contractor shall complete the work section by section and shall dig pits of
such sizes and in such places as shall be pointed out to him by the subordinate in
charge. '
14
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X1I1. The contracter shall repert a1l esses in which the mirnssadars abject o hig takin :
earth, acd shall not dig pits in their Jands uitil he bas obtained writtoy orders 0 f
do so from the subordinate i chargze, _
XIV. The measurements will be it rnfasun*nte‘zt;! ta},,cav by‘ta‘pa snd kel or bark
neasurements taken by level, whichover ehiall be decwed most wdvisl), by
cffcer in tharge. . AR
XV. The contractor shail deposit st the timaof rigning this agreement Rs, 9, ang
shall agrae toa deduction of 5 per cent. on all bills subwitted $u big favor wntil g+
sam of Ns. 40 has beca Jodacted,  This gam, with his doposit Rs. #9 ip 8L, chll’
be forfeiced to Governent if the work is not comphited Ly 15th duy
1889, .
(For Form No. M. 171, sce poragraphs 54 ef e, 26l for Form No, 3L 172, see i
prraphs 68 ef seq.)

Of Fcb[ um-y ,‘

f
3

Arage |

Dirm Xo. M. 174=Conlitions of a sckedule contract, ]

90a. Thirteen specimefs agreements ia this {c.)rm hive been roveived and examined. Firg’
of them (all of them for works) ave not accowpaviad Ly the schedale and specitication reforr g ‘
toin the body cf the acreemuut, .

. 1
30. Of the eight which are acchmprnied by schedale and specitoation four (6!l fron e
same division) are for supply of steres or marerids only.  The schedule aad gpeciicitivn seem |
to include all nocessavy devuls; bt metrers which, acearding to the ordinary PURCtg i reenga |
of such matters, should brin the selicduls, sach av enumeratin awd deseription of the diferent |
articlos, ave given ia the so-calisd spemileation and vot o the schedulo, whickh is conSned 150
etatement of rutes. Tids seews, hawever, to ba in accardanes with the wordiex of tha hady of!
the agreerens, numely, © such workeeal stores 1 are enamerated sad described iu the a*tached |
specilication at the rute for each itzra in the scheduly therots appeudad.” 4
31. Nona of these contracts for suoply of materials show where the pitoriuls are to g
delivered, which is an eszentisl point in such a contrant,

*
22, Of the four contracts relating to worka which have schadolas aitashed g them, ouly’
two can be said to show gt all the amcant «f work that the contreior sudrrtakeos to do ; andin
ove of the two cuies this is only to he enthered from the tender and not, as the agreswent

implies, from * the specvications and schmlnles atincked.”

e,

-

e —

33. In hardly any cases ars the sciielaios and wpeciBoatisng {what) er £1p work or grares )
cleatly and unmistabeably counccted with the contract deed ja such wise as to preveat sl
possible question as to their identity ; andin sowme cures thoy are not cven gigned cr dwtallid?
by the contractor. : .

N - ]
54, Coming t2 the dotails of the azreements, it s nbsersed that in oune case ennctionad !
estimate ” is substituted for  echedule therets af peoded ** o the thied Lge,  The estimsto rutes’
should have becn entered in a prover schedglo. }n anothier cove the ectimate aranent i3 gueted
after tho name of the work {in the Llank siter fousth Lne) with the additien * esclusive of
contingencies :”’ this probably mesns that the anont ertercd i3 the amount of the e imats
less t.h.e amount thercin provided for certingencies 3 but it mirht easily be tuken to moean that |
there is some part of the work thut the contracior is not oxpectgtl to do,

y 35. In one case the words ““ supply such works end stores ™ in the second line are altered to |

supply such rewmaining works and srores.”’ Probably the contract was for the ¢ mapletion of )
& work already begun by other agency, but in the shsence of any acheduly of excepted work,
the slteration is not sufficiently definite, and possibly with such a echedule nnd with proper
reference, in the agreement to excepteld iiems, uo alteration should be necessury.

36. In several cases words are a lied or interpolated at or near tlie end of the scrreemert!
(page 2 of the form) to the efvct that the contractor andertakes to do work «f a certain value, !
Cr & certain quantity of work Ly m
the case may be,

casureiment, either Ly & certain date or weeklp or montlly o8

LEI’>7. In several cases art'id.e 1 of the conditions is eltered to provide fcr fortnightly or
weesly measurement or submission o f [ SHEN
33. In some cases the Jast Fin : idi i teo
fund 3 g 0O € wi the last clivse of article 3, providirg for the formation of a guaranics
elthoagh 0o other & other artic.e1 in which the guarautee fund is rcferred to beinz upaltered,’
ajnudo:a,;’\ :j?l?t; er lsocu_rz’ty 18 provided.  In one case the article ia altered toprovide for a d"jpom‘j
specified datlomtll‘; :’tf“c‘ sdded w iLe end, to the effect that in case of non-completion by 8,
da (4] ’ 31 1 i :
X bfractor 13 ts forfeit the deposit and also pay a weekly fine. i

39. In several casc it : . . ‘
businecs the:ivirgcl hca.»e(s’crmdxtzuns aro introdaced into the attachad spesifizufion which have 00
= < a SR AN . N . R . . ondie
tions to the ¢ifect thats cituses provicing for penalties for delay or nonecompleiion 3 and condi
certziu materials are to be obtained or sapplied in a particolar way.
- -
Furm Xo. M, 175 ~Behodule Comtract under Rs. 10,000, :

49, Fourteen r by 1 L.
contracts in this form hiuve been recojved aud exawined, The principal pot:

1o be noticed in ocnpecti, i :
nrection with thesa is the valiety of ways of filling in the achedulo and the

et

*

Llanks in articles 1,7,18,19 ard 29, :
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41. In only ons case is the first column of the schedule filled up, according to inteution, to
show the namber and paragraph of the specification quoted, and it soams doubtfnl whether theres

. were in all cases any particular specifications in view. . .

42. Tn one or two cases the form of the schedile is altered to make it show probsble quan-
tities a3 well as rates, and in one or two others to show quantities, mles and amonnts. Ia the
majority of cases the form as given is adhered to, andin many of them thers is nothing to show
at all deSnitely what it is that the contracior undertakes to do, the description of the work
undertaken, by reference to plan, specification, &c., being altogether insuficient.

42a. In one case a rate 1s entered as Rs. per 1,000 cubic feat or Rs,——per cabic yard.
The two rates are not, and of course cannot, be absclutely idervical. In ancther ease some
items are entered without any rates at all; and in a third caso lump sums are entered against
certain items with a remark that they are -only approximate estimates, and that work done will
be paid for according to measurement, thongh at what rate is not apparent. 5 *™ - '

43. The important blank in article 1, which is presumably intepded for the entr)-r and
identification of all the attached schedules and specifications by which the character and extent
of work to be done are to be évilencel, is filled in a great varety of ways, thas :—

(a)-“ in the following specification,” meaning in this case, not an attached epecification
but the schedule in article 5. : :

(5) * in tho estimate for (name of work),” such estimate not being identified ;

(+) with the name of the work simply ; -

(d) * therein,” whatever that may mesn; - ' -
-(2) a3 “ repairing (name of work) estimate No. ;7 -
(f) ““in the accompanying tender >’ or * in the tender for (name of work) dated A

{g) “in the sanctioned estimates for (name of work), and in the reports atiached
thereto ;7 - ’ ‘
(1) ixthe ectimate, plan and specification for (name of work).”
V7hen the estimate is referred to the amount is sometimes quoted, and in one case the sppro-
priation {or the vear. ‘ _
44. It mey be observed that there is an obvious misprint, which somewhat obscures the
intention of this blank ; the word ““in *” should follow immediately after ‘ described ”” instead

of preceding ““ as are ennmernted.” This may perhaps partly account for such entries as ¢, d
80d 6 and show how necessary it is to be minutely careful in drawing up such forms.

.43, The blank in article 7 is vaviously filled in thus—

a) *“to complete the work by (specified date)” or ““to do certain work of a certain value
¥ op .

- by- (specified date) or both ;> . ‘
(b) as in (a) and in addition *“to forfeit (specified sum or so much a week or month) in
. cusa of failure ;"

A (¢) ““to begin work on (specified date) and to do work of (specified value) every month,
and to ccmplete work by (specified date) 3 .

. .(d) tocompleto work by (specified date) and to use only Government bricks, tiles and

- lime supplied at rates prevailing in the division : .
(¢) ““ under the counditions (printed) in page 6.”

46. The blank in article 13 is varionsly filled in thus : —

(a) “ after expenditure of each month ;*?
(1) * and paid once a month ;-
" {e) ““ at least once a month ;”

(1) ““ that is on the 1st and 15th of each month Pe

(e) “ vot less than one month,” whatever that may mean.

(/) “ and paid on or ahout tho (specified dates at monthly intervals) ;”

(9) “ at least once a month on a day appointed by the Executive Engineer. Measuare.
ments to proceed whether contractor or his agent is present or not, and the con-
tractor to accept bills (sic) based on such measaroments;” ‘

(h) ““and poyments wade to him upon the measarement of the subordinate in charge of
the work ;” ’

(1) “both'while in progress and after completion ;”’

(1) ““after each section of work is completed ;”” what i3 a section does not appear, and the
work is apparently not one that could well be done in sections ;

(%) “‘and completed by the—.” .

The intantlion of the blank is not very clear, but probably it is intended for insertion of
words proviling for periodical payments, Very few of the entries say anything whatever
sbout payment. Some of tha entries can hardly be said to have any meaning at all.

47. The blanks in article 19 are variously filled in as follows :—
(¢) “the sanctioned estimates (not identified) and the instruction of the Executive
' Engineer or his agent ;”’ ) ‘
(8) ““specifications, plans, &c.” (not identified) ;

.
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‘) “the it . . . A .
((d)) hic:)n;”l ions and instructions in the specifications and drawings fornished to
(3 3 '

plans and sections” (not identified),;
2(3 :: :ﬁe orczler of the Eixecutive Enginee)x",;’ ’
e order of A B, Lsq.” which might be a littl] if A'B, E
) R R qu?; ittle awkward if A'B, Esq., went awzay
{g) “ theorderof the Executive Engincor or his subordinate, and in accordaunce with sanc-
o t(;oned plans, estimates and specification” not identifed) ;
(%) Fo t,00 {v{ork of (specifiod values) by (specified dates) and to deposit {Rs. ) and
bgﬁf Lofw.:: ((ile(zuctlgn ofh . per cent. from bills up to & total of Rs.
orfeited for breach of conditions, ”’ and after this  th ;
agrees to complete work by (specified date).”’ flor this @ eontracter fusther

48. In no case can it be said that the pl st ifications,

_ itk _ plans, estimates, specifieations, &e., refe dt
roperly and satisfz i < applics "ontries reforred o in
;;) " IE g:ﬂ);) ltlxn43:.=,a isfactorily identified. T%ns remark applies equally to the entries rvferred to in

49. The blank in article 20 is filled up in various ways as fullows :—

(a)  agrees to allow the Executive Engineer to deduct per cent. of payments ;
2

() « agrees to deposit Rs. ——;”

(c) “ agrees to deposit Ks. and

(d) * agrees to deposit Rs.
the work by (specified date} ;”

(e) “ agrees to deposit Rs. 600 as & mortgage with possession,”

per cent. of the value of work dons ;”

Tn hardly any case i3 any attempt made to snecify the ci i i ‘
r circums i
other guarantee fund may be appropriated. 7 reumstances in which the deposit or
50. In one case the conditions on page 6 of the form are sco
tion: g red out, and the diti

8 schedtfle contr_act..” {orr.n No. 171 (with articles 1, 3, 9 to 12, and 1,4« to 18e elifx?itvl)(:;g((l);li::

.eutered in substitution, with a manuscript condition st the end to the effect that the contractor
is to supply all bamboos, pegs and strings for marking out @nd to be paid therefore ab stated

rgtes.
51. To one case the following additional articles are inserted :—

« and the contractor further agrees not to claim anything i
A irthor a g extraf a
rates in the estimate allow for scaffolding” TR or scaffolding, s the
«¢ gnd the contractor further agrees to have no further alfowance of time on account of

bad weather, &e.”

52. The blank in ‘article IV and VI of the condition on page 6 are generally filled in -

according to intention, i.e., the first, with a stated percentage, and the second, with a defirit

sum ; but in one case the words ** till cowpletion *” and in another the words *‘ in case no set:;nrita
is deposited, ” are added after the porcentage in the firss blank; and in another case thy
second blank is filled up to make the text ran “may fine the contracter to the extent ke ;hink:

necessary.

32 The first two entries might easily lead to misunderstanding, and the last is

- to |

and forego (sic) the same in case of fuilure to complete .

W A

objectionable a3 not being definite, and therefore leaving room for opening the question of

what is and what is not reasonable.

Form No. M. 176—Lump sum contract.

53, Only five specimen contracts have been received in this form, snd one of them is

really a schedule contract, the wording of the body of the agreement h i
accordi_ngly. The other four are bona fide lump sum contracts, and the?e is a;;?,iinb:u;:g'terled
to notite as to the manner of filling in the form. g parucular

Form No. M. 171—Conditions to bs attached to a petty contract.

54. Floven specimen sets of conditions in this form have been exari ‘ .
. XX (limiting value.of work to be done between any two payunen ts;‘i‘;m;%.re ({IL z‘:? cases article
all the articles from I to '_XIII are scored ouf, probably because the conditions are ’aétn Ohmi1 case
petty contract 1n form 172, and it was thought that the conditiors on the back of 3:}1‘(3 to a
are a sufficient substitute. ' ° at form
5. The following additional articles have been inserted in one or other of the sets of
y he sets o

conditions, namely :—

) ¢ Final payments will be made after the roof has been tes :
(b) “Two-fiiths of the earthwork must be executed by srg:ff{:gddg{es)?? rain.’”
() “ The contractor shall show monthly progress of not less than 400.mpees of work.”

56. In no case can it be said that the contrach or agreeinent to which the conditions are i

supposed to be attached is in any way identified, and of the three cases in which agree
greements

EIRERETIIE W

¥

have been attached (’and sent together with the condition) in two cases the “ conditions *” are

1
]

3

.

b7

not reforred to at all in the agreement, an
identified in any way.

/

din the third case, though referred to, they are not

Form No. M. 167—Agreement of deposit to secure due z;crfnrmance of a contract.

57. Six agreements of deposit in form 167 have been
f them dated 1883 and the other 1888. Apparently this is the only division
ts have ever been taken, and as the deposits were in each case in cash,

ded for a deposit of Government. promissory notegy the fortwm has in
4 more or less suitably. Unless, perhaps, by accidemfas regards valae,

tect’s office, five o
in which such agreemen
whereas the form is inten
each case been modifie

none of .the agreements are properly stamped, either &

are all stamped with eight anna court-fee stamps.

received from the Consulting Archi-

8 rogards value or kind of stamp: they

Form No. M. 172—Petty contract under Rs. 500.

53. Thirteen petty contracts in form172 h
the form has not been modified or added to.
that the contractor isto complete the wor
specified percentages of the estimate ; and in two

ave been received and examined. Inthree cases
In five cases conditions are added to the effect
k by a certain date or forfeit a specified sum or

cases condisions are added that the contractor

will further be fined for bad work or slow progress.

59. In two cases the contract is for supp
the form is perhaps not very suitable.

60. Only in two cases is any provision ma

deduction.

ly of materials (stone or concrete blocks) for which

k4

de for any kind of security by deposit or

v——

Abstract of material poinis not

.B.—Throughout this annexure,

ANNEXURE C.
iced in spectmen agreements ezamined, with remarks thereon.

anless otherwise stated, the referonces ander * Points noticed ”* are to paragraphs

&e., En ‘Annexure B, and ander ¢ Remsarks®’ to the paragraphs, &c., of the principal note].

THINGS THAT EXECUTIVE ENGINEERS WANT TO FROVIDE FOR.

Concerning security and

Remarks.

1. Might be provided for in instructions (see
paragraph 147), bub not necessary to mention
it specifically in the agreement.

9. Should be provided for in all forms, bub
the permissible variations in the shape of the
penalty should be as few as possible (see para-
graph 86). .

Concerning frequency of m

3, 4 and 5. Tt seems desirable that the terms
of the conditions as to this matter should be
as general as possible; and it seems especially
undesirable to provide for payments on specific
dates which may afterwards prove imprace
ticable (see paragraph 89).

6. It scarcely seems practicable to provide
for this in forms of agreement for general use,
but the object in view can probably be equally.
well secured by general conditions empowering

appropriation thereof.
Points noticed.

1. To provide for the stipulated deposit
being taken at the time of executing the agree-
ment (29 XV).

2. To provide specific penalties (in various
ghapes) for non-completion of work by speci-
fied date (14, 45-b, 47-5).

easurements and payments.
3. To provide for more frequent than

monthly payments (e-g- weekly or fortnightly) .

37).

4. To limit the frequency of monthly
measurements and payments (4 b

5. To provide for payments ‘on specified
dates (46 f). . '

6. To provide for payments on completion
* of sections of works only. .

the Executive Engineer to defer payments

(otherwise claimable) pending completion o
connected items of work (see paragraph 89).

Concerning conduct and

7. This can best ba met by e general condi-
tion in some such terms 6s article 10 of form
M 175 (see paragraph 89-4).

8. This seems hardly necessary except in
connection with final measurements, for which
» condition in terms of article 17 of form M
174 would probably be suitable (see paragrap
$9-4 and items 71 to 74 of analysis).

L be binding (46 9)-

methods of measurements.

7. To provide for a particular method of
measurement (29 XIV).

8. To provide for giving notice of measure-
ments to conbractor, and that if he is absent
ofter notice, measurements shall nevertheless

15
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Remarks.

9. This may be desirable, unless covered
by some general condition as to agency of
subordinates. I do not think there is any
provision for it in any existing forms (see para.
graph 89-a),

10. It would hardly be convenient to gpecify
details of this sort otherwise than in schedules,
either schedules of work and things to be done
or provided, or schedules of excepted items,
preferably the latter. I do not think that any
clauses in any existing form can be said to
cover the provision that the contractor shall
lay out work and besr the cost (seo items 12
to 28 of the analysis). Perhaps this should be
provided for (see paragraph 82).

11 and 12, See paragraph 31 (also paragraph
24 boton). paragraph 31 (also paragrap

13 to 16, All these provisions may be desir-
able, buat they can all, I think, be covered by

gge ;ather wide clause (see paragraphs 89 and
08-a), . )

68

Poinis noliced.

9. To provide for measuremexts b y subordi-
nates and payments thereon.

.

Ooncerning terms of payment and set off.

10. To provide that the contractor shall, or
as the case may be shall not, bear incidental
expenses, such as cost of laying out works or
of scaffolding (28, 51).

11. To provide for contractor taking and
paying, or allowing for (by set off), certain
materials, e.g., materials at site of a work
already begun. -

12. To provide for payment of materials
supplied by the Executive Engineer (7) (45 d).

13. To provide for a reduced rate of payment
on account in case of measurements by Sub-
ordirates, ponding inspection or check mea-
surement by the Executive Engineer or Sub-
divisional officer (6 a}.

14. To provide for similar reduced rates
pending some finishing operation (6 &),

15. To provide for suspension of payment
for certain items pending completion of others,
¢.9., covering eartbwork until masonry is com-
pleted (26).

16. To provide for postponement of final
payment, e.g., until the roof of & building has
been tested by rain (55 a). ,

Concerning progress and conduct of work.

17 and 18. It seems unnecessary to make
provision for such matters, and it would be
very difficult to do 20 in any form of agreement
for gencral use. The usual broad condition
that the contractor is to proceed with due

_diligence, and prosecute the work to the satig.
faction of the Executive Engineer, and that he
13 to cowply with the instructions of the Execn.~
tive Engineer, would seem quite sufficient. If
any definite rate of progress is required the
contractor can be served with a notice to that
effect (see paragraph 81). '

19. This can easily be provided for if neces-
gary ; which, however, seems doubtful ; a plain
condition as to time of completion, with general
conditions as to progress (asabove) being appa-
rently sufficient (see paragraph 82), °

20. I'do not think any attempt shounld be
;nade to provide for this in the agreement,
itself. As regards any points not provided
for in the epecification, the matter should, I
think, be dealt with by notice or instructio,ns
to the contractor (see paragraph 81).

21. Existing forms do not recognize any
agent or subordinate of the Executive Enoi.
neer. This shounld, I think, be provided 'f:or
(see paragraph 85).

17. To provide for specified rate of periodi-
cal progress (weekly, monthly or otherwise)
measared either by quantity or value of work
done, or by completed sections of work (535 a
and b, 36, 45 a).

18. To provide for a specified value of work
being dome in the financial year (end of 43).

19. To provide for commencement of work
by specified date, or within a specified time

fl:(t)em a specified event, such as the fixing of the
site.

of carrying on work and for 2di
contractor (29, X1I and XIII). proceedinge of

20. To provide for the manner and séquence

.
*

21. To provide for work being done in
accordance with instructions of the Executive
Engineer or of his subordmates (47 ¢ and g).
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Coneerning the character of the contract.

Remarks.

- 22, There might be no harm perhepsin
adding some such words in a condition such as
1 of form 171, but it would then be necessary
to be very careful that the dimensions are
entered in the document quoted; and on the
whole it would perhaps be safer to omit any
such words. : ‘

23. In such a case it wonld, no doubt, be
proper to indicate the nature of the contract
1 the general description of the contractor’s’
undertaking ; and it would generally be neces-
gary to provide for taking over certain
materials (sce paragraph 81 of note and para-
graph 11 of this annexare). )

24. It would probably be convenient to have
a clause providing that the materials specified
in a certain schedule shall be supplied by the
Execntive Engineer or obtained from some
other source specified in the schedule (see
paragraph 31). * -

‘ Points noticed.

" 22. To give greater precision to the condi-
tions as to quality and description of materials
contracted for by addition of the words
““and of ths dimensions moléd in the tender,
(specification or what not) ”’ (4 a).

.

23. To provide for the ocase of a contract to
complete & work begun by other agency.

. 24. To provide that the contractor shall
obtain specified materials from a specifed
source (39, 45 d). -

Concerning eztent of Contractor’s risks.

25. This is probably not absolntely neces-
sary, bat there would be no harm in making it
perfectly clear that the contractor’s liatility
can only be extingumished (as of right) by
obstruction on the part of the Executive Engi-

. neer or Goverament, or by their failare to do

some necessary or stipulated act (see para-
graph 87-a). )

26. This hardly seems necessary. It must, .

I think, be assumed that a maa will not signan
sgreement that he does not understand. It
would, however, probably be well to provide
vernacular translations of the conditions of the
several forms of agreements eventually adopted.

25. To provide that the contractor takes
rigk of bad weather, &c., (51).

N

Concerning the undersiandiag of the contract.

26. To provide evidence that the conditions
of the contract have been read by, or trans-
lated to, and understood by the contractor
(28).

EsSEINTIALS NOT ATTENDED TO AND THINGS WRONGLY DONE.

Concerning the par

27. The form should be so drawn as to make
it practically impossible for such an omission
to be overlooked (see paragraph 17).

28. This should be avoided. It may easily
result in improper limitation of the contractor’s
responsibility (see paragraph 16).

29. Obviously the contractor’s agent canno$
be fined.

80. This should not be allowed as long as
the Code allows nobody under the rank of
Executive Engineer to execute a contract.

{ias Lo the contract.

27. Name of contractor omitted in the open-
ing of the agreemeut (24).

28. Introduction of the Executive Engireer
personally by name into the agreement (47 f.)

29. Provision for fining the contractor’s
agent as if he were a party to the contract.

30. Substitution of the Sub-divisional officer
for the Executive Engineer a3 the representa-
tive of the Secretary of State.

ESSENTIALS NOT ATTENDED TO AND THINGS (PROPER IN THEMSELVES) WRONGLY DONE.
Concerning definition of work to be done.

31. This is obviously essential (see para-

. graph 26).

32, This is a necessary precantion, and
easily provided for (seé paragraphs 86 and 37).

83. This should be clearly indicated (see
paragraphs 28 and 29).

. 81. Omission of the name of the work to
which the contract relates (19). ‘

32. Estimates, schedules and specifications
referred to, not properly identified (20).

33. The intention that contractor shall do
the whole of a certain work (subject to stated
exceptions) not clearly indicated (20).

’ 16

}/ﬁ
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Remarks. . Points noticed. .
34. This is essential in such a contract (sce  34. Place of delivery not stated in contract
paragraph 48). . for materials (31). S

85. Definizlon of quantity and description of
work to be done not sufficicntly definite
32, 42).

35. Should be indicated by schedules, plans
and other contract documents (see paca.
graphs 32 et seq.).

36. This is very effectually provided for in 86. Insufficient ident.iﬁcutxon of spec1ﬁcahon
the form of schedule in article.5 of form 175. corresponding to each item of work 11 schedule
It would be well to adopt this plan (see para- (42, 47 ¢, b, and d, 48).
graph 38). ‘

- Concerning the consideration.

87. Itis obvionsly essential that the rates 37. Contracig rates pmitted from schedl.wle of
should be distinctly specified, and any sort of rates (20), or indefinitely quoted as estimate
ambiguity should be avoided. rates without identification of estimate (34), or
. alternative rates given for a singlé item, e.g.,

at per 1,000 cubic feet and at per cutic yard,
(42-4), or lump sum estimste for item intended
to be paid for by measurement (42-4).

Concerning security.

38 to 40. Vague references to forfeitare of
security, when perhaps no secarity is provided
for in the agrecment, or when no specific provi-
sion is made for the circumstances in which it
may be appropriated, are of very little use (see . S
paragraph 75). It is essential that every con- 39. Absence of any provision for security
tract agreement should provide sume secnrity (60). .
for the due performance of the contract. Such
conditions are uscless withont a penalsy for
failure, -

38. Provision inseried for retention and
appropriation of security’ not suficiently defi
nite (12, 49). .

without penalty for breach (18, 26).

Concerning ezecution and atlestation.

41. Probably interpolation of clauses should
be altogether prohibited ; but if it is permitted
at all any clause inserted in such & way that it
mig ht have been inserted after execution shoald
be attested by the initials of all executants (see
paragraph 145-4), '

42 and 43. Such mistakes as these can of
course only be provided against by cautions
and instractions (see paragraph 145).

41. Additional - clanses inserted witkout
attestation by contractor (8, 9, 16, 26).

42. Agreement only initialled by contractor
instead of being signed, and sometimes not
“even initialled (24),
43. Execation not witnessed at ail, or wit-
Dessed by an incompetent witness, e.g., the
Execotive Engineer himself (25).

41. Paperof conditions, when separate from
the agreement itself, not clearly identified or
connected with the agreement (56).

44. Probably separate conditions should mnot .
be allowed, all necessary conditions being
incladed in the agreement itself, but if they
are allowed they should be clearly identified in
the same way 88 schedules and other connected -
documents. ‘

45. This is obviously objectionable; but it
is a sort of thing that can hardly be provided
. against, if the common sense of the officers
concerned is not sufficient security.

45. Conditions and instructions to contrac-

tors inserted below the comtractor’s signa.
ture (9).

Providing for things in wrong places.

46. The first point should be separately
provided for (see paragraph 31), and the second
ehould be inserted in the specification (see
- paragraph 34.a). ‘ inserted in the schedule of rates (7).

47. Tke first point is quite ont of place in a 47. Clauses as to peualty, apd as to obtain-
specification, and the second would be better ing certain materials in a particular way,
provided for separately (see paragraphs 31 and inserted in specification (39).
d4-a. - ’

46. Conditions as to p;aymcnt for materials
supplied by the Executive Engineer, and as to
quality of work and manner of doing it,

40. Conditions as to completion inserted’

-
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» Reamarks. . Points noticed, .
48. Buch matterashould be dealt with in the  48. Instructions (detailed) as to the manner
specification. :

of carrying on work inserted in the body of

the agreement (9;. (See also itemns 41 and 42
above), :

, Uuauthorised and injudicious alierations.
49, 50, 51 and 52. Such alterations are very  49. Piece-work agreements altered to suit
objectionable. There is always a possibility contracts to do a definite quantity of work
they may introduce some serious defect into (10, L1, 12).
the agreement (see paragraph 10), 90. Alteration of lump sum contract form
to sait schedule contract (53), and of form of
agreement of depomt in respect of Government
) F_r?)missory note to suit a case of cash deposit
: 57). .
61. Scoring out of certain conditions, with
or without, the sabstitation of others (54, 38).
52. Introduction of vague and irrelevang
matter such as amount of estimate, or words
a8 to inclusion or exclusion of contingencies ’?
~(34) or ““till completion” and “in case no
security is deposited ”* (sce paragraph 35).

Mistakes and careloseness as to filling ¢n blanks.

53 and 54. Mistakes of this sort shoald be
guarded against by so wording the agreements
that the object of each blank space shall be
unmistakable, or failing this, by notes at foot
or in the margin, or by sample agreements
with the alternative modes of filling in clearly
shown (see paragraph 132),

. 95. Blanks left for numbers should be filled
In words a8 well as in figures,

53. Dato inserted in Place where the name
of work should have been inserted (19).
54. Various iocorrect ways of ifilling ia .

blanks (43, 45, 46, 47).

55. Blanks carelessly filled in, or not filled

in at all (21, 23). Figuares instead of or with-
out words.

Mistakes as to stamps, -

56. Unless these instruments can be ex-

empted from stamp duty, instructions on the
subject of stamps are very necessary,

56. Various (16-4, 27, 57).

Uss of unsuitable forms,

57, 58 and 59. Suitable forms should be
E;ovided for all ordinary cases, and there will

no necessity for adapting unsuitable forms.
by making questionable alterations (see para-
grsph 10), .

‘

57. Form 172 for contract for materials
only (59).

8. Lump sum contract for schedule con.
tract (53). ’

59. Government promissory note depesit
form for cash deposit (57),
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1to 12A.—Introductory Remarks—

1. Provious reference to the subjoct.

2. Present deficiencies illustrated.

3. Absence of instructions as to use
of forms.

4 Diversity of conditions in existing
forms.

5, 6, & 7. Diversity illustrated.

8. Deficiencies as regards provision
for security.

9. Limited vse of each kind of form.

10 & 11. Want of instructions for
guidance of Executive Engi-
neers.

12. Plan of this note stated.

124. Opinions on legsal points all
derived from the Government
Solicitor. .

13to 15.—Elements and variations of Con-
tract Agreemante—

13. Elements enumerated.

14. Points to be considered end their
influence on the mnumber of
{forms.

15. Significant variations of condi-
tions.

16t0 18.—Parties to the Agreement—
16. Possible parties stated.
16A. Descriprion of Executive Engi-
neers.
16B. Description of joint contractors.
17 & 18. Nignificant variations.

19 to 24.—Subject-matter of Contract—
19. Points to be considered.
90. Kind of undertaking.
21. Miscellaneous undertakings.
99. Further information desirable.
23. Nil.
24. Extent of undertaking or obliga-
tion.

95 t0 31.—Definition of Obligation—Single
works—

25. Includes general description and
particular definition.

26. General deseription ; localisation |

of undertaking.

97. General description; extent of
undertaking.

28. Unsatisfactory provision in exist-
ing forms.

929. Arrangement proposed.

30. Enumeration of things to be done
distinet from schedule of rates.

31. Schedule of exceptions.

39to 39A.—Detailed definition and indica-
tion—Single works—
32. Requisites stated.
33. Mauner of definition.
84. Prescribed countract documents
seldom referred to.
341, Nature of a ** specification.”

35. Reference to estimates undesir-
able.

Paras. :

22 to 39A.—Detailed definition and indica~
tion—Single works~—cont.
36. Identification of counected docu-
ments.
37. Method of identification proposed.
. 38. Detailed refereuces to specifica-
tions.
39, Resulting opening of agreement
for single work.
39A. Documents to be scheduled.

40 to 47-Definition of Obligation—General
Contracts for works— .

40, Apparently two cases.

41. Two cases not really distinguish.
abla.

42. I3 moaey limit nercessary.

43. Points to be considered, duration

: and completion. .

44. Provision as to duration of con-
tract. ’

45. Provision as to time of completion.

46. Terms- considered suitable for
agreement.

47. Failure to prepare form of agrees
ment explained.

48 & 49.—Deficition of Obligation—Supply
of Definite Quantities of Mate-
rials—

48. Two cases stated and contract or

scheduled documents indicated.
- 49, Terms of agreement.

50to 52.—Defmition of Obligation—General
Contract for Materials—

50, Terms of agreement.

51. Contract documents for supply-
ing contracts not specified 1n
Cade.

52. Bignificant variations due to
subject-matter of coutract.

53to 53 D.—Consideration—
Considerction may take three
53. forms.
t Condition how to be stated.
&3A. Nature of liability under a lump
sum contract.
53B. Significant variations.
53C. Doubt as to necessity for com-
bined lump sum and schedule
. contracts.
53D. Payment for extra work.

54 to 61.—Provision of Security— .

54. Points to be considered.

55. Permissible forms of security.

56, Code mnot clear as to personal
security of contractor.
Personal security of sureties.

7. | Agroements of deposit mot
taken.

58. Security for advances.

59. Variations of permissibie forms
of security.
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ations. : 89. Incoavenient stipulation tn be
81. Restriction of permissible forms avoideld.
and variations expedient. 89A. Methods and  procedurs for
measurements.

- 62to 68.—Amount of Security—
62. Points to be considered.

63. Comparative value of different|.

forms of security.

64. Amount ard manner of taking
security ; present practice not
satisfactory.

65. Security required for two pur-
poses. :

€6. Expeliency of affirming respon-
sibility for proper security.

67. Minimnm secunty deposit sug-
gested.

68. Latitude as to amount of security.

€3 to 74.—Betention and Disposal of Se-
carity— :
69. Security to be retained till eom-

pletiun is certified.

0. Disvoral of deposit and interest.

1. Withholding of interest suggest-
ed.

2. Effect of proposed change only
nominal as regards contractor.

73. Etfect on depusit account consi-
dered.

74. Substitution of noles of other
loans.
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@ to 79.—Appropriation of Security —

75. Essential requirements dependent
on the law of the matter.

76. Essential requirements stated.

77. Purposes for which security
should be appropriable.

78. Appropriativn of ¢ other sums
due.” o

79. Doubt as to meaning of * duse to
the contractor.”

80 & 81.—Time of Completion—
80 & 81. How provided for in differ-
ent cuses.

82 to 83A.—Technical Details—
82. Condition should be determined
by Chief Engineer,
83. Variety of conditions
necessary nor desirable.
83A. Contract, petty contract and
piece-work. .

84.—Subletting—
84.- N,
85.—Executive Engineer’s right of
entry—
- 85. Ml

83 & 87.—Fines and Penalties—

84. Form of penalty.
87. Penalty to Le in addition to dedue-
tivn for bad work.

neither

83 to 89A—Payments on account and
measurements—
§8. Cases of schedule and lump sum

contracts distinguished, }

.

90 to 98 —Advances—
' 90. Condition of Form 174 at variance
with Code.
- 91. Necessity of defining precautions
‘ to be taken.
' 92. Becurity provided by existing
forms.

93. Permissible forms of security (for
advances) to ba decided.

94. Advances pot mnecessary when
readily suleable securities can be
pledged. )

95. Objection to mertgagss of landed
property. ’

96. Difficulties as regards mortgages
of materials.

97. Doubt as to character of mort-
gages of materials.

98. Advantages of bonde as security

' for advances.

98A.—Final adjustment of acconnt—
98A. ANl

09 to 101.—Special provisions relating to
joint Contractors—

99, Appointment of attoruey neces-
sary.

294, Manner of signicg by attorney.

99B. Ditferent cases for which poweras-
of-attorney may be required.

100. Liability of each contractor for
performance of contract to be
personal.

101. Lasputes between contractors to
justify termination of contract.

102.—Service of Notices—
102, Nil.

103 to 105.—Scttlement of disputes—

103. Grounds of disputes to be pro-
vided for.

104. Assessment of damages to be
provided for.

105. Assessment of coutractor’s dues.

1C6.—Jurisdiction in respect of Snits—
106. Vil.

107.—Modification of Contract—
107. N .

108 to 115.—Cancelment . and suspension of
Contract—

108, Grounds of cancelment.

109. Terms of cancelment in case of
default of cortractor.

110. Proeferulle to oust contractor
withont cancelling contract.

111. Payments to contractor on cancel-
raent wotherwise than for Llis
default. .
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of forms,
127. Expediency of adopting the
Governwent of India plan

further considered.

128. Resultingsimplificationexplained.
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130. Detail of forms required-—condi.
tions; tenders; security agree-
ment ; total number.

130A. Consideration of forms of
tenders deferred.

131 to 133.~Points in connection with which
instroction seems desirable—

131. Use of forms.
132. Adherence to forms and models.

L

138. Stamp-duty affected by manner
of filling up forms of agreement.

137. Effect of procedure preseribed in
Code 1825,

138. Classification of contract agree-
ments, and cornnected forms, for
stamp-duty. )

139. Doubtful points.

140. Dutv on instruments coming
under several descriptions.

141. Exemption of instruments from
stamp-duty recommended. .

142. Other ways of avoiding the stamp
difficulty.

143. Exemption in case of powers-of-
attorney and instruments for
securing advances,

144. Doubt as to liability for stamp-
duty in certain cases.

145 & 145A.— Exccution and Attestation—
145. Execution and attestation of
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145A. Caution required as regards
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146.—Registration—
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GOVERNMENT OF MADRAS.

PUBLIC WORKS DEPARTMENT.

General.
Account.

Reap—the following paper :—
G.0., dated 14th January 1834, Mis. No. 75, Judicial.

EBead—-the following Proceedings of ths Boarqz of Revenue, dated 7th December 1883,
No. 3707 :—

Read—the following paper :—
IN THE HIGH COURT. OF JUDICATURE AT MADRAS.
Tuesday, the 9th day of October 1883.

PRESENT :— .

The Honorable Sir Charles A. Turner, K., c.LE., Chief Justice.
Thoe Honorable Mr. Justice Kernan.

The Honorable Mr. Justice Kindersley.

The Honorable Mr. Justice Muttusami Aiyar, C.L.E.

The Honorable Mr. Justice Hutchins. :

P

Referred Case No. 4 of 1883.

Case referred, under section 46 of Act I of 1879, for decision as to the nature of
stamping certain contract agreements, by the Board of Revenue, Madras,

Judgment.

. 'We do not understand that, as is contemplated by the Government, a percentage .
is actually set apart for the contractor and retained.

We understand the terms of the contract, on which the question arises, to amount
to this, that the contractor waives the prompt payment of a percentage of the sum to
accrue due to him, and agrees that the Government may set off against it what sums
it may be entitled to recover from him by reason of breach of contract. It ismot, as
has been suggested, a mortgage of the percentage of which present payment is postponed ;
for the property remains in the Government till the sum necessary to pay the
amount retained is paid to the contractor, or at least severed from bulk and assigned
for such payment. The contract is an agreement and chargeable with stamp duty as
an agreement. :

Resolution—dated Tth December 1883, No’. 3707.

The decision of the High Court will be submitted to Government with reference
to G.0., Revenue Department, No, 984, dated 15th September 1882, and G.O., Judi-
cial Department, No. 1702, dated 27th June 1883.

(A true Copy and Extract.) _
(Signed)  G. MACKENZIE,

o ' Acting Sub-Secretary.
\;. €
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ENCLOSURE.

Proceedings of the Board of Revenue, dted 15th September 18_8?’1{‘: o. 2774,
Reap—the following G.0., dated 14th August 1833, Mis. No. 2148, udllc:la s X o105
ZRead—the following Proceedings of the Board of Revenufb, dated 3I§t-J .y » NO- T
Read—the following G.0., dated 27th June 1883, Mis. No. 1702, Judicial :—

Read—Endorsement of the Public Works Department, dated 10th 1.%;1}11} 156831,81;&). 11\}0485-106_%?
letter from the Superintending Engineer, VI Circle, dated tllll ture of stamp to
J., forwarding copies of certain correspondence for opinion as to the nature of stamp to

be affixed to the contract agreements.

Order—dated 27th June 1883, Mis. No. 1702, Judicial.

ini t Solicitor and the Doard of
ideri diff o of opinion between the (Governmen . .
Revegggs;;l ignt%et};)ioperez;}:;p in tﬁis case, the Board are requested to refer the case, with their

own opinion thereon, to the High Court for decision. -

(True Extract.) (Signed)  C. G. MASTER,
Chief Secretary.

To the Board of Revenue, with all papers.

Resolution—dated 31st July 1883, No. 2195.

i ir vi duty leviable on
t out that their view as to the amount of stamp levi
docuglelgt?o:fr il?:gdzgegio;gon referred to was acceptedliy g;)verntx’ngnt t(}llm.vmg‘ (;(1:;3 v&i?esd of1 ;1}(:
i i in their y
Government Solicitor before them) in the Revenue Dep tmen cir order, dated 15t
der appears to have been overlooke e
September 1882, No. 984, and that this or 1 ﬁ e ean ovoriooked Ly the Judicial
Department, from which the present reference has been made. a but tha
icitor is i these contracts to be mortgages. Clause 4 of the
the Government Solicitor is incorrect in holding tause ¢ of th
iti iven i tached to the document now forwarded simply
“ Conditions ”” given in a separate sheet of paper at L ard z
rises i i ts for a portion of the work done, from
autho the Executive Engineer to withhold payments ok don o
i i i ire work i shed, with a view to securs good work and provile
time to time, until the entire work is finis ood work and provile
i ; i ision to withhold payments for work to be done in the future,
e e o Lo promision be regarded as creating a right over “ specified
which may not after all be executed, cannct be regar creating 1 r o opecified
i formance of an engagement within the meaning of the de
property ” as secur}ty for the per . g pin tue meaning of the defini;
i ¢ g lause 13, section 3 cf the Stamp Act. The “specified property
:;%x;r::d‘tlzlg't%}?ege s:actig(l);efmlll;tc c?early be proprty having actual existence at the time whenhthe
contract is made, and cannot refer to a mere right to demand payment for work done. ‘In L&deﬁ:
circumstances, the Board beg to be informed whether the reference to the High Court sho

ade. ‘ ) -
N 2. Court-fee labels cannot, of course, be used to denote stamps liable to Juty under Act I

of 1879. (A true C()Py and Extraet.)

(Signed)  J. A. DAVIES,
) ) ‘ . . Acting Secretary.

.

'hi tary te Gov @ent Judicial Department
To the Chief Seeretary to Gove s vith all bapms reiumed.

Order—dated 14;Lh Avugust 1883, Ais. No. 2148, Judicial. '
The reference to the High Court should be made as directed.

True Extract.)
( (Signed) ' E. 8. LATFAN,
Acting Under Secretary.
To the Board of Revenue, with all papers.

REesoLvmiex—dated 15th September 1883, No. ¥774.

TUnder instructions from Government, the Board resolve to refer for the decision of the
High Court, under section 46 of Act I of 1879, the question as to whether deeds of contract for

e A e i Rk

- e e

e e
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work to be executed by contractors, drawn up in the form of which a specimen i enclosed, should
be stamped as mortgages with possession under article 44 (a) of Schedule I of the Stamp Act,
"or a8 agreements not otherwise provided for under article 5 (c) of the same schedule.

2. The Government Solicitor, whom the Government consulted
documents should be stamped as mortgages with possession, because the provision in the * Condi-
tions ” attached to the contract to the eJoct that the engineer may withhold rayment for a
certain percentage of the value of work exceuted to cover compensation for defaulf on the part
of the contractor, and as’security for the proper performance of the contract, amounted to the
creation of a guarantee fund, and a deed of mortgage is defined in the Stamp Act to include
every instrument whereby, for the purpose of securing the performance of an engagement, one
person traasfers or creates to or in favor of another a right over specified property,

8. The Board, however, consider that the provision to withhold payment for a portion of
the work to be done in future, and which may not after all be executed, cannot be regarded as
creating a right over “specified property” within the meaning of the definitio

iven in section 3, clause 13 of the Stamp Act, as “the specified property
g:xving actual existence at the time the contract is made and esnnot refer

demand payment for work done; and they are of opinion that the document
5 () of Schedule I of the Stamp Act. :

(A true Copy and Extract.) ’ )
: (Signed) . A. DAVIES,

Acting Secretary.

» was of opinion that the

n of mortgage
must be property
to a mere right to
falls under article

Order—dated 14th January 1884, Mis. No. 75, Judicial,

Communicated to the Public Works Department in continvation of G.0., 27th .

June 1883, No. 1702,
. : (True Extract.)

(Signed) M. HAMMICEK,

Orper—dated 17th J anuary 1884, No. 140 W., Public Works.

Communicated to the officers of the Public Works Dcpartment for information
and guidance,

(True Extract.)

(Sigoed)  J. SHAW-STEWA KT, Colonel, R.E.,
. Sceretary to Govt., I.V.D.

To Superiatending Engineers,
To the Consulting Architect to Government.
»  General Superintendert, Publio Works Workshos.
»  Superintendent, Madras Harbour Works.
»  Examiner, Public Works Accounts.
»  Chief Engineer for Iirigation.
»  Consulting Engineer for Railways.
» ° Examiner, Raifway Aeccounts.

Exd. E. Fernandez.

Spare Copies . : | . . . {

Ag. Assistant Secretary. -

~.
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AGREEMENT OF DEPOSIT.

31‘ tldtﬁ Bf. ggl'ffmtn‘t made and entered into this day
of - one thousand eight Lundred and ‘

between
p-esents called the Centractor) of the one part and the Secretary of State for India in Council of

the other part Whereas the Contractor has lately contracted with the Executive Engineer
of (acting in tho premises by order of the

Governor in Council of Fort Saint George on bekalf of the said Secretary of State in Council) for the
execution of certain works in the

(hereinafter throughout these

- Departraent of Public Works

23 per Schedule hereunto annexed and under such contract is from tim: to time 0 roceive from the said

Executive Engineer divers sums of money as and by way of advances fo enable him the Contracter to

prosecute aud complete the said works. Axo Whereas the Contractor in considerativn of his receiving
such advances has previously to the execution of these presents deposited with the said Executive

. Tnginecer the following Government Promissory Notes as security for daly nccounting for the said

advances that is to say Nos, :
THESE PRESENTS WiIsess that in pursuance of the

said contract and in cousideration of the said advances so to be made as aforesaid it is hereby agreed
and declared by and between the said parties to these presents in maneer following that is to say
that if the Contractor shall and will to the satisfacticn of the said Executive Engineer duly pay and apply

- all such advances as may be made to him for the purpese of performing the scheduled works and ghall

and will as and when required by the said Executive Engineer on demand furrish full and true sccounts
and particulars according to the requirements o the said Executive Engiuecr of Lis expenditure ¢n or in
connection with the said works and shall and will on demand make good and refund the final balance (if
any) which shall be found due from him on the final adjustment of the accounts in connection with the

- said contract and shall and do on demand pay or cause to be paid to the said Secretary of State in Couneil

his saccessors and assigns or to the said Executive Engineer for the time being all losses damages costs
and expenses which he or they have sustained incurred or be put to in eonsequence of the default or fatiure
by the Confractor to pay or ‘apply or account for as aforesaid then the above-mentioned Government
Promissory Notes shall be returned to the Contractor, Dut in case default shall in the judgment of the
said Ixecutive Engincer be made by the Contractor or his representatives in duly peying and applying all
such advances as aforeszid or in rendering the accounts or making the payments or nisking pood the losses
damages and expenses hereinbeforo menticned and contained or any part thereof respectively then aud in
any such case and immediately thereupon and at any time thereafter it shall be lawful for the suid

- - Executive Ergineer for the time being for and on such behalf as aferesaid to scll and dispose of the said
“Government Promissory Notes or such part thereof as he shall deem sufficicnt in that behalf and to apyly

' the proceeds thereof (after deduncting therefrom all expenses attending such sulc) in and towards the
- liquidation of the liability of the Contructor in respect of such default a5 aforesaid to which the Contractor
- shall and will not object. Axp it is Lerchy lastly declared and agreed by end betwecn the said partics to

- these presents that until the completion of the said works covenanted to be perforined by the Coutractor to
- . tho satisfaction of the sdid Executive Epgincer for the time being and until the final adjustment and

settlement of the accounts between the Contractor and the said Executive Engincer and payment of the

- final balance (i acy) in connection with the said contract the said Government Promissory Notes shall
. remain in the hands and custody of the said Executive Enginecr for the time being. In wiiness whereof .

ey < aan gt
s
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; the Contra ctor and the said Executive Engin
i hands and seals the day and year first above

P Bigned sealed and delivered by the said
i o '_z‘/ae presence of

AT RN s B e s L

; Witnesses.

4 .
: ;
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v } .

f;} ; Ligned scaled and delivered by the above-named Erecutive Lugineer of.
[ ) by order of the Governor in Counctl of Fort Suint Genrge on belalf of te
; Jor Inlia in Council in the presence of '
4 ;

; i !
: ‘

! B
! l
. :

i :A

! N

!

H

3 .

: g

’ ,

TR

y i B

[ I

N RO

“/ ' !’

LR G

R N P

T T SR

————.

Secretary of Sl«zle

} Witnesses.
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lalance (if any) in connection with the said contract the said Government Promissory Notes shall romain
- in the hands and custedy of the said Executive Engincer for the time being and the said

)

!

: f

!

AGREEMENT OF DEPOSIT. 3
. ot oy

gﬁiﬂtﬁ of g.gmmmi made and entered into this day
of one thousand eight hundred and

between (hercinafter throughout theso
presents called the Contractor) of the first part of

of the second part and the Secrctary of State:for India in

Council of the third part. Whereas the Contractor has lately to wit on or about the '
of . one thousand eight hundred ard contracted with the Executive Enginecr
of . _ (acting in the premises by order of the
Governor in Council of Fort Saint George on behalf of the said Secretary of State in Council) for the
exccation of certain works in the

Department of Public Works as per Schedule hereunto annexed and under such contract is from time .

to time to reccive from the said Executive Engineer divers sums of money as and by way of advance to
enable him the said Contractor to prosecute and complete the said works and Whereas the said

on the occasion aforesaid and at the request and for and on behslf ¢

day :

[

of the Contractor has deposited with the said Executive Engineer the following Government Promissory :

Notes as security for the duly accounting for the said advances by the Contracter. Now TmEsk Prrsexts
Wirsess that in pursuance of the said contract and in consideraticn of the said advances so to be made
as aforesaid it is hereby agreed and declared by and between the said parties to these presents in manner
following that is to say that if the Contractor shall and will to the satisfaction of the said Executive
fngineer duly pay and apply sall such advdnces as may be made to him for the purpose of performing

the said scheduled work and shall and will as and when required by the said Executive Engineer on ; .

demand furnish full and true accounts and particulars according to the requirements of the said Execu-
tive Engineer of his expenditure on or in counnection with the said works and shall and wiil en demand
make good and refund the final balance (if any) which shall be found due from him on the final
adjustment of the accounts in connection with the said contract and shall and do on demand pay or
cause to be paid to the said Secrctary of State in Council his successors and assigns or to the said
Execative Engineer for the time being all losses damages costs and expenses which he or they have-
sustained incurred or be put to ia comsequence of the default or failure by the Contractor to pay or
apply or account as aforesaid then the above-mentioned Government Promissory Notes shall be
returned to the said ' , : But in case default shall in
the judgment of the said Executive Engincer be made by the Contractor or his representatives in duly
paying and applying all such advances as aforesaid or in rendering the accounts or making the payments
or mzking good the losses damages and expenses hereinbefore mentione? and contained or any part
thereof respectively then and in any such case and immediately thereupon and at any time thereafter it
shall be lawful for the said Exccutive Ingineer for the time being for and on such behalf as aforesaid

- to scll and dispese of the said Government Premisscry Notes or such part thereof as he shall deem

sufficient in that bchalf and to apply the proceeds thereof (after deducting therefrom all expenscs
attending such sale) in and towards the liquidaticn of the liability of the Contractor in respect of such
default as aforesaid to which the szid \ : hall and will

not cbject. AxD it is hercby lastly declared and agreed by and between the said partics to ihese presents .

e

- biary W A

B Y

that vntil the completion of the said works covenanted to be performed by the Contractor to the satis- -
faction of the said Executive Engineer for the time being and until the final adjustment and settlement ;-
of the accounts between tbe Contractor and the said Executive Engineer tnd payment of the final

:
J
1
;
}

’

or his representatives shall not claim the same 1§ wrtnyss wmEsgor the said

B U

LTI e e s T

Signed s'eialeol and delivered by the said

. -
B S gt

vy -

SUR—

B -
parties to these presenty and the said Executive Euginder scting in the prenisey
their respective hands and seals the day and year first above written.

Signad sealed and delivered by the said 7/
\

in the preseace of

5 Fitnesses.

in the pressnce of

Witnesses.

a3 aforesaid . have sct

Siyned sculed and deiivered by the above-nained Evecut.ve Engincer of
by order of the Governor in Council of Fort Saint George on tehalf of ihe Secretary of
State for India in Council in the presence of

't VWitnesses,

7]
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AGREEMENT FOR FORFEITURE OF DEPOSIT ON NON—PERFORMANCE OF CONTRACT.

g&dulw of g&gmmmt made and entered into this oy

of " one thousand eight hundred and
between * (hereinafter throughout these

presents called the Contractor) of the one part and the Secretary of State for India in Council of the other

part. Whereas the Contractor has Iately contracted with the Executive Engineer of

(acting in the premises by order of the Governor in
Council of Fort Saint George on behalf of the said Secretary of State in Council) for the exccution of
cerfain works in the '

Department Public Works as per Schedule- hereunto annexed and Whereas the Contractor has
previously to the execution of these presents deposited with the said Executive Engincer the following
Government Promissory Notes as security for the due execution of the said contract (that is to say)
No. 4 Now 1aESE PRESENTS WrirnEss
that in pursuance of the said contract it is hereby agreed and declared by and between the said parties
to these presents in manner following that is to say that if the Contractor shall and will well and truly
execute and perform the works contracted to be performed by him and cbserve perform and fulfil the
contract by him entered into to the satisfaction of the said Exccutive Engincer for the time being (which
shall be notified by a proper certificate under the hand of the said Executive Fngineer for the time being)
AxD arso if the Contractor or his representatives shall and will pay or cause to be paid to the said Secre-
tary of State in Council his successors and assigns or to the said Executive Engineer for the time being
all losses damages costs and expenses which he or they have sustzined incurred or be put to in conse-
quence of the default or failure by the Contractor for the due performance of the contract or in the
execution and completion of the said works or any part thercof then the abovementioned Government
Promissory Notes shall be returned to the Contractor ProvIDED aLwAYS and it is hereby further declared
and the true intent and meaning of the parties hereto is that if default shall be made by the Contractor
in the performance of the said contract to the satisfaction of the said Executive Engineer (to be certified

- ag aforesaid) or in making good the losses damages and expenses hereinbefore mentioned and contaived

or any part thereof respectively then and in any or either of such cascs it shall and may be lawful for
the said Executive Engineer for the time being acting on such behalf as aforesaid to sell and dispose of
the said Government Promissory Notes or such part thereof as he shall deem suficient ard apply the
proceeds thereof (after deducting therefrom all expenses attending such sale) in and towards the liqui-

- dation of the liability of the Contractor in respect of such default as aforesaid Anp it iy hercby declared )
and agreed by and-between the said parties to these presents that until the completion of the said

scheduled works covenanted fo be executed and performed by the Contractor to the satisfaction (to be

certified as aforesaid) of the said Executive Engineer for the time being and until the final adjustment of
the accounts between the Coutractor and the said Executive. Engineer and payment of the final balance .
(if any) in connection with the said contract the said Government Promissory Notes shall remain in the

kands and custody of the said Executive Engineer for the time being.

In wrryess wHEREOF the Contractor and the said Executive Eno'meo;' acting in the premises as

aforeszud have set their r‘,spectlve hands and seals the day and year first above written.

Signed sealed and delivered by the said
in the presence of

et v —

T

»

, Stgned seuled and delivered by the abovenamed Executive Engmcer of

. V

by order of the Governor in Council of Fort Saint George on bekalf of the SecrctarJ of Staz‘e

Jor India in Council in the presence of

Witnesscs.
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AGREEMENT FOR FORFEITURE OF DEPOSIT MADE BY THIRD PARTY'O.\T | { ]
) NON-PERFORMANCE OF THE CONTRACT. : : Signed sealed and delivered by the said-

I ‘ . ' ' ' in the presence of / l }va

Aticles of Agreemeit mado and entered into this o ey S , | g ) <
of : one thousand eight hundred and * ] ' . 'y, 3
- betwecn ' (hereinafter throughout these presents | ‘ : ' 3

} Witnesses.

called the Contractor) of the first part of - ' of '

the sccond part and the Sceretary of State for Indm in Council of the third part. Whereas the : . T
Contractor has lately contracted with the Executive Enginecr of (acting . ' :
in the premises by order of the Governor in Council of Fort Saint George on behalf of the said Secretary ,' . . . e
of State in Council) for the execution of certain works in the . ' 4 Signed scaled and delivered by the above samed Eucuh'ée Engineer of ’

&y order of the Governor in Council of qut Saini George on behalf of the Secretury of State ¥
Jor India in Council in the presence of I

Department of Public Works as per Schedule hereunto annexed and |
Whereas the ssid on
5 the occasion aforesaid and at the request and for and on behalf of the Contractor has previously to the
: execution of these presents deposited with the said Executive Engincer the following Government
Promissory Notes as secunty for the due execution of the said contract by the Contractor that is to say !
Nos. . Now THEsE
Presexts Wirsess that in pursuance of the said contract it is hereby agreed and declared by and
between. the said partics to these presents in manner following that is to say that if the Contractor
shall and will well and truly execute and perform the works contracted to be performed by him and
observe perform and fulfil the contract by him éntered into to the satisfaction of the said Executive
Engineer for the time being which shall be notified by a proper certificate under the hand of the said i
Executive Engmeer for the time being AND aLso if the Contractor or his representatives shall and will pay
or cause to be paid to the said Secretary of State in Council his successors and assigns or to the said '
Exccutive Enginecr for the time being all losses damages costs and expenses which he or. they have |
sustained ineurred or be put to in consequence of the default or failure by the Contractor in the due |
performance of the said contract or in the execution and completion of the said works or any part !
! thereof then the abovementioned Government Promissory Notes shall be returned to the said | ~
ProvipED ALwAYS and it is hereby further declared and the | g
!
!

Witnesses. i

I
|
|

" TV Seee

< W

;'m"“"'?_;“’l‘*fﬁk
T N
R Y N ALY TN LAY

+
BT MG TG | remaiin, e
e Pttt ¥ e

. -

e ks s

[ LR T
y

.

»

true intent and meaning of the parties hereto is thet if default shall be made by the Contractor in the |
performance of the said contract to the satisfaction of the said Executive Engincer (to be certified as |
aforesaid) or in making good the losses damages and expenses hereinbefore mentioned and centained or
" any part thereof respectively then and in any or either of such cases it shall and may be lawful for the
said Executive Engineer for the time being acting on such behalf as aforesaid to sell and dispose of the
-said Government Promissory Notes or such part thercof as he shall deem sufficient and to apply the
proceeds thereof (after deducting therefrom all cxpenses attending such sale) in and towards the i
Tliquidation of the liability of the Contractor in respect of such default as aforesaid Anp it is hereby ; 1 : . ) ?“'
_ declared and agreed by and between the said parties to these presents that until the completion of the ! .ot
said scheduled works covenanted to be executed and performed by the Contractor to the satisfaction
(to be certified as aforesaid) of the said Executive Engineer for the time being and wuntil the final
adjustment of the accounts between the Contractor and the said Executive Engineer and payment of
the final balance (if any) in connection with the said contract the said Government Promissory Notes | '
chall remain in the hands and custody of the said Exccutive Engincer for the time being IN WITNEsS |
wHEREOF the Contractor and the said : ‘ and
1 the said Executive Engineer acting in the premises as aforesaid have set their respective hands and .

;’
|
|
|
* seals the day and year first above written. : *i 4 | : ‘ . e
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Signed scaled ond delivered by the said \ |
. | \ |
n the presence of _{ .
| g
. . | ‘ i
Wilnesses. ! : S
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Lirrerexce 1o Mapras PW, D, Cone,
Paras. 1344, 13
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© Engincer,

¢

I do hereby agree to execute the undermentioned descriptions of work by piece-work in accord-

PIECE-WORK AGREEMENI‘

.

T
e B e g

ance with the conditions noted below, and in consideration of payment being made by the Executive

quantity of work executed :—

Division, at the rate specificd in the following Schedule for the

i
Nauwe ot Number of
Work. ’ Item.

Class and Description of Work to be
executed.

|

Unit of
Calculation,

o
{ Rate

‘of Payment.

va

i
Rs,
i

D Tt NI U VR

s e i

—

e g o et

[

, AJ -~

¥ st 2

4

e e~

" et

CONDITIONS.

The work is to be carried on’ with dve diligence, and all Jvork exccuted is t;> be done in a workman-
like manner. The material used, when supplied by the party tendering, to be of the best of

: - ] the scveral
kinds procurable, and in all cases to be subject to the approval of the Executiy -

e FEnginecr for the time

being, whose decision as to the rate of progress and the quality of work or muterial shall be final.

2. The quantity of work executed shall be measured and payment made from time to time, and on
the completion of the work, or the termiration of this agreement, final measurements will Lo made, and the
account adjusted accordingly. ,

3. The Executive Ingineer may put an end to this Ag.reemcnt, at his option,
the case of bad work or material the Executive Engineer may remove the same and. have it replaced
dedneting the valae of the work rejected or material removed, or the cost of replacing the same, as h;
may think proper, from any amount due, or that may become due, to the party making this tender,

at any time, and in

*
Signature of the Purty v
making this tender. } .
Residence -
Date
Witness
.Acqebted by me,
Lreculive Engincer.
.
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Rererexce To MaDRAY T W. D. Copg,

prrioy or 1886.

Paras. 1273, 1824

1. The question as to whether deeds of contract
for work to be executad by contractors should . be
stamped as mortgages with possession under Aftide
44 (q) of Schedule I ¢f the Stamp Act, or, as agree-
ments not otherwise provided for, under Axticle 5 (¢)

of the same schedule, having been referred to the High -

Court of Judicature at Madras, it was decided that the
contract is an agreement and chargeable with stamp
duty asan agroement (G 0., No. 140 ., dated 17th

" Jannary 1884).

YL

1000-23.7-88.

Pl

| ,.?}’Y/ |

P. W.D. Forx
No. M 170.

|

Petty Contracts not excesding Rs. 2,000.
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PE;TTY CONTRACTS NOT EXCEEDING Rs. 2,000. !

v — —

™ 4

bereby agree with the Executive Engineer

Division, for the time being, to execute the

undermentioned description of work on the
in accordance with the conditions noted below, in consideration of payment being made for the quantity of work

executed, at the rates spe cified in the following Schedule :— : .
Name of . s o ow Yate. Proballe
Work. Deseription. Quantity- Rate Amount.

f

|

) 5
fJ‘I

‘

!

!

%

i

;

]

i

i

)

{

{

;’

’ !

]

i
i

f
/

]

?

|

!

i

i

[

|

)

1

1

f

1

%

€

. *The quantity of work to be execuied is to be entered {if the pr cixe quantity is not known, then the best epproximation that can be madd), with
¢ rates and probable amount in the proper columns,

'
R e -

e W e

3
Name of o, . ity.* " | Probabl
Work. Deseription Quantity. R-ate. Algmm t?
\{5 : .
\
CONDITIONS.

I. The Contractor is to proceed with the work with due diligence, and all work executed is to be done in the most
substantial workmanlike manner, and with materials of the best quality procurable, and in all cases the workmanship and
the quality of the materialsare to be subject to the approval of the Sub-Divisional Officers and of the Executive Engineer

. for the time being ; the decision of the latter officer as to the rate of progress, the quality of the work executed, and of

meterials employed, shall be final. .

IL. The quantity of work exeouted shall be measured from time to time, and payment made to account, after
«ledur;ﬁng the value of materials issued to the Contractor for the work, according to the measurcments and rates at which
the stock is borne on the books of the Executive Engineer. .. ‘

III. Oun the completion of the work, or on the determination of this agrecment, final measurements will be 1.nade,
and the accounts shall be adjusted accordingly. Work executed in exccss of that specified above will not be paid for
unless spacially ordered. ‘

IV. The Executive Engincer for the time being may retain t
done as security for the proper performance of the contract.

V. In the case of bud work being executed, or bad materials being used, the Executive Engineer or his agent may
remove the same and have the work or materials replaced, deducting the value of the work or materials removed, or the
cost of rephcing the same as he may think proper, from any amount due, or that may become due, to the Contractor.

4 --

on the value of the work

+ See Code para. 1364 (b).
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V1. In the event of due progress not being made, or of bad work being done, or bad materials being used, the
Esxecutive Engineer may determine and end this agreement without further notice, or he may fine the Contractor

to the extent of in each case, as compensation for slow
work, or for work or material of inferior quality. This fine is in addition to the compensation specified iz Articlo V.

VII. The Executive Engineer may determine and end this agreement at any time. The value of the materials at
site, if of approved quality, and not in ‘excess of the requirements of the work to be in this case paid tothe Contractor if
the work was not stopped for mlseonduct on his part. )

VIII. 1, dunncr the term of the contract, any damage shall happen to the works from any cause whatever or any
imperfecticn become apparent in them, the Contractor shall, within a period specified by the Executive Fingineer or his
agent, make good such damage or impe: fection ; or, should the Contractor fail to do so, the Executive Engineer or his
agent will be at liberty forthwith to employ other workmen to repair such damage, or make good such imperfection ; any
extra expense incurred thereby being made good by the Contractor.

IX. The Contractor shall remove from the site of the work, before it is made over to the Executive Engineer, all

materials and rubbish, and clean off any dirt that may have accumulated, and shall deliver up the buildfog or work in a
clean and fit state for occupation and use.

. Should any extra work be required which cannot be brought within any of the items of the schedule, the price
mn st be settled before such work is commenced, and a supplementary contract drawn up and signed.

XI. The Contractor shall not carry on any work under the contract on Sundays, unless distinetly ordered {o do
80 by the officer in charge of the work, or by the Executive Engineer.

.
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Date

Stgnature of Contractor., - —"
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become due, to the Petty Contractor.

Mapras P.W.D. Conr.
Paga, 1633. .

' _CONDITIONS. g}}
' (7% be attacked to a Petty Confract) .

L3

I. The Petty Contractor is to proceed with the work with due diligence, and all work executed
is to be done in the most substantial and workmanlike manner, and with materials of the best quality ;

end in all cases the workmanshlp and tke quality of materials are to be subject to the approval of the

Sub-Divisional Officer and of the Exccutive Engineer for the time being ; the decision of the latter
officcr as to the rate of progress, the quality of the work executed, and of matenals crvploy cd, shall
be final.

I1. The quantlty of work executed shall be medsured from time to time and payments made to
account after deducting the value of materials issued to the Contractor for the work, according to the
measurements and the rates at which the stock is borne on the books of the Execntive En gincer.

III. On the completion of the work, or on the termination of this agreement final measurements
will be made, and the accounts will be adjusted accordingly.

1V. The Executive Engineer for the time being may retain 1t per cent. on the value of the work
done to cover compensation for default on the part of the Contractor and a3 security fvl' the proper
performanr-e of the contract. ‘

V. In case of bad work being executed or bad materials being used,. the Executive Enf*mcer
may remove the same, and have the work or materials replaced deducting the value of work, or materials
removed, or the cost of replacing the same, as he may thick proper, flom any amount due, or that may

VI. In the event of due progress not being made, or of bad work being done, or bad materials
being used, the Executive Engincer may determine and end this agreement without further notice; or he
may fine the Contractor to the extent of Rupees (60) fifty in each case as compousation for slow work, or
for bad work, ‘or for materials of inferior quality ; this fine being in addxtxon to the compensation specified
in Article V. —

VIL The Executive Engineer may determine and end this agreement at any fime, should the
stoppage of the work be necessary, owing to want of funds or from any other cause whatever, the value

of approved materials at site being paid to Contractor.

VIII. If during the term of the contract any damage shall happen to the works frora any cause
whatever, or if any imperfection shall become apparent in them, the Petty Contractor shall, witkin a period
specified by the Executive Engineer or his Agent, make good such damage or imperfection ; or should he

fail to do so, the Executive Engiuneer, or his Agent, will be at liberty f()rthwith to employ other workmen
to repair such damage, or to make good such 1mperfect10n, any extra expense cur*ed thereby being made

good by the Contractor.

IX, The Cortractor hhall remove from the site of the vsorL E‘P At is mado over to the
Execcutive Enginecr, all materials and rubbish, and shall clean off any dirt that may have accumulated,
end shall deliver up thoe building or work in.a clean and fit state for occupation and use.

X. Should any extra work be required which cannct be brought within any of the items of the
Schedulo the price must be settled before such work is commenced, and a supplementary contract drawn
up and wwned

‘{I The Contractor is ﬁot to carry ont "the work under the contract on Sundays, unless
distinctly ordered in writing to do so by the Officr ia charge of the work, or by the Exccutive Enginecr.

XIL The Petty Centractor shall couform minutely to the Standard specxﬁcahons of the Division,
und to the dC‘il{)nS tmec1ﬁcat10ns prepared for the work by the order of the Executive Engireer, and
shall adopt such mc%w S of carrying on the work as ghall be ordered by the Executive Engincer or his
A gcni from time": f time.

AIIf. \1‘ ke Petty Contractor shall take and use in the work any materials that may be isxued to
bim f»‘om the Divisional Stock by order of théExecutive Engincer, and the value of such materials, at the
ratct ot which they are borne on the Stock-books of the Txecutive Engineer at the time of the contract,
shall b deducted from any sam due, or that may become due, to the Contractor, % /
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: X1V. The Contractor shall provide, without any additional charge, carriage for anv materials
- wkich may be_iséucd'to him in accordance with the above paragraph. ,
XV. Such materials as are noted in the Schedule to be supplied by this Departmewt will be

delivered at the site of the work, or within a radius of a thousand yards of it, at the option of the Executive
Engineer., . - - ' :

A AR AR b 3 i

. .

- XVI. All labour and materials required for sclaﬁolding, &c., will be provided by the Contractor

without any additional charge for the same ; only consolidated rates as agreed upon for work measured |
when completed shall be paid.

XVII. The Contractor shall be bound to employ proper maistries and supervising establishment

on the work, and such as may be approved by the Executive Engineer. ' }
" XVIIL The Contractor shall be bound to finish the work by the day .
of : 188 .

XIX. The Exccutive Enginecer’s decision as to the quality and measurements of the work and

materials, the rates of progress, and the description of artificers and supervising establishment, will be final

"and binding on the Contractor ; on any other point of difference between the Contractor and the Executive

Engincer, the matter is to be referred to the Superintending Engineer of the Circle, whose dccision shall be
final, and no appeal beyond the Superintending Engincer shall be allowed. :

L g,

XX. The quantity of work done between two payments shall not (at Schedule rate) exceed
Rs. . and should the Contractor exceute work to a greater value, the Executive Engineer
shall not be bound to pay for the excess.

. XXL All the necessary tools and plant which may be required for the prosccution of the work \

are to be supplied by, and at the expense of, the Contractor. : o

. *

Dils 188 . :

Signatures of Wilnesses.

(1) (Name)—

Scy;zature ¢f Petly
(Address) Cuontractor. } 1
. ; Residence.
(2) (;’\’ame) ‘ o i
(Address)
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CONTRACT FOR LABOR.

3 . !

» WITNESsSES. !
!
|
3
< 1
1
I; son of inhabitant
Of in ’ in
Zillah do hereby agree and bind myself to perform the conditions of the
undermentioned contract entered into on account of Government with
Exccutive Engineer at - that is to say I agree and bind myself
to execute for the said or the Executive Engineer for the time being within
the period of ‘ months from the date of this agreement all the
required of me by the said Executive Engineer at
not exceeding per month in consideration of receiving the
sum of Rs. . for every actually executed and being furnished
with
I hereby agree to reccive payment monthly on the of each month for the work
executed during the previous : and admitted to be good by the Exccutive Enginecr or

Lis Orerscer.

In the event of my not executing the work to the satisfaction of the Exccutive Enginecr for the

time being I hereby further agree and bind myself to pay all losses damages and expenses which Govern.

ment may sustain or be put to by reason of work short of the quantity required of me under this contract N

. being left undone or not done to the satisfaction of the said Executive Engineer at the end of

month from this date

~

I further make all and every part of this agrcement binding upon my heirs and successors.

* ] hereby further offer | son of inhabitant
of in in Zillah us

my sccurity for the performance of this contract.

Dated this of the month of concsponding “'ith

1

the of the month cf

N.B.—1. This deed must bear an ad valorsm stamp.
II. Two witnesses, who can read and write, must sign the deed at the top as is vsaal in native papers.
® Or Gevernment paper may be lodged.

Rl

¥ f
" Rurprexce 1o Mapras PVW.D. Conr,
LEbpition or 1886,

Paras. 1356, 1363 and 1373,
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Conditions of a Schedule Contract.
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SCHEDULE CONTRACT.

R gy i o A e = -
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entered into betieen and :

R P

. Division, on account of the

the Ezecutive Engincer,

Gorvernment of Madras. )

N el T

b e, e e,

inhabitant of in the Presidency of Madras, do hereby undertake to execute

A e g,

and supply such works and storesgas are enumerated and described in the attached Specification af the

rates for each item entered in the Schedule thereto eppended, sqch works and stores being on account ;

of the | . {
‘
situated in the Taluk of ‘
subject to the CoxpIrIoNs printed at back ; also to complete and haud over the same in a satisfactory :

i

and workmanlike manner to the Executive Engineer or his authorized representative on or before
in the year of Christ one thousand -

<

the day of
eight hundred and . :
: . P
Signed sealed and delivered by the said 7 -
this day of ‘ '
)
in the year of Christ one thousand eight hkundred !
and ‘ in the presence of }
’ |
: J
o
!
;
) |
L] ¢ '
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CONDITIONS OF A SCHEDULE CONTRACT
Jor ¢ /}5 ?\/

A bill will be submitted by the Contractor each month for all work executeqa or steres supplied in
the previvus month in accordance with -the terms of the Specification, and the Executive Engireer will
take the requisite measures for having the same tested, and the claim, as far as admissibleo romptl
settled, e

2. No work or steres will be paid for unless thoroughly ‘geod and fully in accordance with the
Specification, and should, through inadvertence, bad work, or stores be passed and paid for, it wild
nevertheless be perfectly competent for the Executive Engineer to strike the same out of the account
at any future time, and recoyer the value at any date previous fo, or at the time of, granting the final

certificate. .
3. The bill above alluded to will be submitted in exact accordance with the form supplied by the

* Executive Engineer, and the rates at which the value of *he work or stores is caleulated will be those

tendered for and accepted and entered in the attached schedule. To allow of a guarantee fund beine
formed on the part of Government, a dedustion of * per cent. from all payments to the contractcriz
to be made by the Executive Egygineer at the time of payment. -

4. The Executive Engineer is fully empowered to devote all, or such portion as may be requisice,

Not apjlicablo to the sup- of this guarantee or reserve fuand to making good, bad, or indifferent work ow,
ply of stores. the part of the Contractor in such manner as he may think desirable.

9. Similarly, should over-payments have been inadvertently made on the faith cf the Contractor’s bill,
although checked by the Executive Engineer or his authorized representative, it will be competent for the
Executive Engineer-to recover the same from the Con tractor either by deducting the amount from any
account subsequently rendered, or from the guarantee fund. ) .

6. The Contractor is bound to adopt any alteration or addition to the original design, which tke

Executive Engineer may direct in writing, and execute. the same at the samc

rates as the other portions of the work., ITe must also at czce undo and.make

Not applicalle to the sup-

ply of stores.
Specification,

7. Failing within ten days to conform to the instructions of the Executive Engineer in either of
the above cases, that officer has power to execute the werk by any agency he
may consider desirable at the risk and cost of the Contractor, using, if neccs-
sary, any plant or waterials which may be collected at site, and paying for
the same at his own valuation.

. 8. Should the Executive Tlugineer consider that work, although not executed in strict accordance
with the Specification, may be allowed to stand, he is empowered to pay for the same at such reduced
rates. as he may fix, and similarly, in the case of inferior stores supplied, which though not of the quality
required by the Specification may yet be passed, he is also empowered to pay for the same at such reduced
Tates as he may consider equitable. This probeeding is, however, quite optional on the part of the
Executive Engineer, ' .

9 The Contractof is bound to provide all requisite plant and thoroughly intelligent agency for. the
execution of the work, failing in which the Executive Engineer is empowered
to supply such machinery or agency (either superintendence, skilled or
unskilled labor) as he may consider desirable at the cost of the Contractors

Not applicable to the sup-
Ply of stores,

Not applicable to the sup-
Ply of stores,

removing such as he may object to.

+10. Advances may be made to the Contractor to the extent of %0 per cent. of the r§;: all material,

(as assessed by the Executive Engincer) deposited at site and mortgaged to
Government, the amount .of all such advances being recovered as the materials
are utilized, or from the bill for completed work, subsequently submitted.

11. All rejected materials will at once be removed from site by the Contractor to such distance as may
be desired, failing in_which the Executive Engineer is empowered, ufter giving ten days’ nodice in writing
to do so himself, recovering the cost of the same from the Contractor. ’

Not applicabls to the gup-
Ply of stores.

. 12. No unsightly pits, refuse stores, or other disigurements will be allowed to remain in the neighbour-

hood of any completed work, and, should the Contractor not comply-with tho

N i . . . .
o epplicable to the sup. instructions of tho Executive Engineer to rectify such defects, that Officer may,

ply of stores.

consider desirable, charging the cost of the same to the Contractor.

® See note under Code para. 1334 (3).

good any work which may be pronounced bad, or not in accordancc:?}yith the -

after ten days’ notice in writing, take such measures for their remedy as he may .
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13. Tho Contractor is obliged to conform to all the legitimato jnstructions of the Executive Enginecr
in respeet to the dbove conditions, or such other matters as may affect the safety of the work, failing in
which that Officer is empowered, after giving ten days’ notice in writing, to take the work entirely into
his 6wn hands, declaring the contract cancelled, and employing, {f necessary, any materials or plant belong-
ing to the Contractor, which he may consider requisite, paying for the same at his own valuation.

14. The Executive Engineer is similarly empowered to annul the contract should he consider that
there has been unpecessary delay on the part of the Contractor in attending to or carrying out the
instructions relative to the prosecution of the work or in the supply of stores. In the event of the contract
having to be cancelled through non-fultilment of any of the conditions of the parl of the Contractor, the
amount or so much thereof as may be nevessary of the guarantee fund or other security deposited by the
Contractor shall be and remain the property of Government in or tuwards satisfaction of any loss sustained
by Government by reason of such breach of contract. .

15. No portion of the reserve or guarantee fund can be demanded by the Contractor till such time
as the Executive Engineer grants a certificate of completion of the terms of his contract ; but in cases
of contracts extending over 12 but not less than 18 months, the reserve may be paid to the Coutractor in
the last month of official year (provided the contract has been in force not less than six months) under
the following conditions :—1st, that the Contractor has completed the terms of his contract both as regards
quantity and quality of work performed or stores supplied ; and, 2nd, Phat such payment is not to be
considered as a final adjustment of the accounts to date, or to invalidate any of the terms or conditions of
the contract. . '

16. When two or more persons combine to take up a contract, it will be absolutely necessary for them
partner or otherwise) to be their accredited agent, and to give him

to appoint some one person (either
powers-of-attorney to receive payments on account of the work contracted for and to grant receipts ; this

power-of-attorney to be lodged in the hands of the Executive Engineer. In the event of one or more of
the partners in the contract wishing to withdraw this power-of-attorney and to transfer it to some other
person, he or they must give one month’s warning of this in writing to the Exzecutive Engineer, who may
on the receipt of such warning consider himself at liberty at any time within the month to declare the

original contract null and void, precisely under the same conditions as for non-fulfilment of work, &c., and

thereon, f.e., after giving ten days’ notice in writing, take over the work and materials on the part of -

Government, making such arrangements for its progress as above provided in paragraph 7 of these
conditions. . -
17. The final adjustment must invariably be preceded by a thorough re-measurement of the whole of
the work performed, which will be made by the Executive Engineer or his authorized representative and
at which the contractor or his accredited agent must be present. For this purpose a written notice will be
sent to him at least ten days before the d-te fixed for the measurement, éppointing the day, hour, and plaée

of meeting. Should he not attend to this, the measurements will proceed without him, and will be

conclusively binding upon him. :
18. The Contractor will furnish, free of charge, all labor and toois required for such examination of

* the work as the Executive Engineer at any time considers desirable ; failing which he may have this done

at the Contractor’s cost, deducting the charges incurred from his bill. .
19, ‘When a dispute arises between the Executive Engineer and Contractor as to either quantity or

- quality of any werk performed, the matter will, at the requisition of the latter, be referred to the Chicf

Encineer, who slall be empowered to appoint an Officer or Upper Subordinate to measure and examine the
work in the presence of the Contractor. Due notice, as in paragraph 17, will be given to the Contractor
regarding the time and place of making these measurements, &e., and should he not be present or be repre-

© - cented by a duly accredited agent, the Chief Engineer may decide the case finally on the report furnished
-. to him by the Departmental Oficer deputed as above ; any objections to the measurements taken. &e.,

ranst, moreover, be stated to the deputed Officer, at the time, and a copy of the same in writing forwarded
to him for submission with his report to the ( ‘hief Engineer at latest within 24 hours.

' 20 The Contractor shall abide by the decisicn of the Executive Engineer in case of the cecurrence of
any dispute or difference (other than that provided for by paragraph 19) efrisixig between him and the
Esecutive Engineer or any officer subordinate to him in regard to the construction of any of the above

' % eenlitions or toany other question proceeding therefrom and any and every such decision shall be final and
* conclusively binding on the contractor and shall not be subject to question or review upon any ground

91. Paragraphs 4, 6,7, 9, 10, and 12 are not to be considered as applicable
pl, of stores. . in a contract for the supply of stores of any kind,
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t B And the Contractor further agree to execute the several kinds of work at the rates fr9m .

mentioned in the following schedule :— . o , L

'
. ™ | +
No. and Para.‘ - ' DescrrpTiox. Unitof | tato. - y
of the Calculation. \ e . P
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Speciﬁcations. (Detail materials, tools and plant, &ec., if any, to be supplied to Contractor.) ‘
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‘Contracts for Works or Repairs at Schedule Rates under Rs. 10,000.
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hereinafter called the Contractor do hereby agree aud bind ' . Lo L ‘ r;‘ ;A
t i S
: ; ¥ - i
tc perform the conditions of the undermentioned contract entered into with the Secretary I i - ' ?
, of State for India in Council, represented by : . : gyt R i : ‘ i :
j ¢ \ . » '%
. ; . ) ‘) i: “,
Executive Engineer . Division acting ' P '. ' ' . o | ' i’ 3
under the orders of the Governor in Council of Fort Saint George, that is to say, the Con~ - ik ’ . | gﬂ:';
tractor agree and bind as aforesaid to execute for the said Scerctary of State in the | ‘\ . ) b j
most substantial and workmanlike manner, and with materials of the best quality, and to the | . } ‘ ? | ; o
complete satisfaction of the said Executive Enginecr, or the Executive Engincer for the time j *, \ . - ' Ry
being, Lereinafter called the Executive Engineer, such of the works mentioned and described ‘ie ; | " | ; ‘3‘.
- ' V i =~ T
‘: ) % | .
. . ! o | , ; |
in as are enumerated in the following schedules, and such extra work us the Contractor may ‘;’ § ‘ ) : o ‘ ‘; ‘ t
be called upon to performn; ' ’ , {‘; f ‘ ii i
: 9. And the Contractor further agree to conform minutely to all subsifliary in§tructions or % \ : "
drawings issued by the said Exccutive Engineer; ’ -k ‘\7 l { i)
3. And the ‘Contractor further agree: to supply all labor, muferials, scaffolding, tools and 1 | * e
plant, &c., necessary for currying on and completing the work to the complete satisfaction ' : f . . L
of the said Exceutive Enginecr, excepting those enumerated in the schedule, and all such E ) ’ ‘ - : o ﬁ i
materials, tools, &e., once brought to the work are not to be removed without permission | 1 ! ot
' until the completion of the work, and the xaid Sceretary of State shall not be respousible for ‘ ' g | , ;
: " any loss which muy arise ; : * | L ) ‘ i .
" 4, - Sabd the Contractor further agree  to be responsible for all materials, scaffolding, tocls and | | | : S
_plant, &e., supplied by Govermncnt, and to use them only for the purposes of this contract, . i ‘ | i ‘g
and agree to make good any loss, damage, wastage, or undue wear and tear that may take o ! ; | i i
) place from whatever causc, or to pay for the same to the said Scerctary of State guch sum a3 { ’ ‘! i ; g
. {he said Exccutive Enginecr may determine; ' '; . ‘ ’ "
A it L —-L | | %
E Ylen t}mre are two or more partners, insert the lct'ter s after ‘Cont'mctor; und when there is ouly one Contractor, insert the lotter ¢ after agree. ij % ¢ \ . l ‘ . )
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And the Contractor further agree that any estra expense incurrcd owing to neglect .
or omission, or the neglect or emission of any of them,* may be deducted {rom any sum due or!

to become due on this contract, or may be recovered from security ; * g

Aud the Contractor further agree to proceed .with the works with due diligence, and /

8. - &m the Contractor further agree that if due diligence be not used in carrying out the

11.
12.

13.

15.
16.

the quality of the materials, and the soundness or nature and sufficiency of the works provided,

17.

e e oo i e S T

mission ;

work ; or if the work or any part thereof be mot completed at the time agreed upon; or if it
should appear to the said Exccutive Engineer that any work has been executed with unsound,
imperfect, or unskilful workmanship, or with materials of an inferior or unsuitable description,
and the Contractor shall, on demand, omit forthwith to rectify, reconstruct, and replace
the same at own expense; the said Executive Engineer may forthwith determine and’
end this contract without further motice, and may employ other persons to perform the work
or remove the material aforesaid, which shall bo cousidered as rubbish; and the Contractor
shall have no claim for payment for the same, aud ‘
hereby agree to make good any expense thereby incurred; ' :
Aund the Contractor further agree mot to bring any bad, inferior, or unsuitable material
or scaffolding on the premises, and agree that if so brought, the Exccutive Engincer may
forthwith remove the same, and treat it as rubbish, without value, and recover the cost so
incurred under this eontract, and the Contractor shall have no claim for compensution ; o
And the Contractor frather agree that all work is to be mecasured net by standard ‘
measure, und according to the rules and custom of the Public Works Department in the !
Presidency, without.refcrence to any local custom; : ' N
QAnd the Contractor further agree that no work is to be sublet without the permission
of the said Exccutive Engipeer given under his hand; - '

i

Aud the Contractor further agree that the price of any altered or extra work must be agreed
upon in writing before it is commenced, or the said Exccutive Engineer may, if Le so please,
employ other persors to carry out such work ; and that no alteration can be made in the terms |
of this contract, except by supplementary stamped and duly executed agreement ; {

Aud the Contractor further agree that the work is to be measured up as soon as possible

Qnd the Contractor further agree to make out and furnish to the said Exccutive Engi-
neer bills, in duplicate, in the. proper form at the rates mentioned in the above schedule |
within seven days after the measurements have been made, and payment for ninety per cent. |
thereof is to be made as soon as the bill has been checked and corrected by the said Exccutive
Engirecr; . : - i i

And the Contractor further agree to exccute no work on Sundays without written per-

And the Contractor further agree. that the said Executive Engifiecr shall be sole judge of

done and executed in pursuance of this contract;

And the Contractor further agree that the Superintending Engineer of the Circle shall
similarly be the sole arbitrator and judge in case of dispute betweon the Contractor and the
Exccutive Engincer with reference to the quantity or measurcments of work exccuted, or rate

of progrese, or the construction and meaning of plans, working drawings, scctions and specifi-
cations connected with the work;

PP s o nn ot e o @ mbt s ko

- % If there is cnly one Contractor, crase the words *‘or the noglect or emission of any of them.”

g e

sy

P

18,

3

e e
?

ol

J

And the Contractor  further agree not to pay or give, or offcr to give, any bribe, gratuity

or reward to any subordinate, clerk, or olher person emaployed in the Public Works Depart-

ment, under penalty of forfeiture of
of this contract;

And the Contractor

security, and all moneys due on account

v

further agree  to execute the works in conformity with -

" and the Contractor further

as security for the due performance of this contract.

1

» Witiesses o Siynature, CoxTRarTOR.

| S

P 4

gz 1 the Executive Nngineer sivus, he ahould sign *as Ageot for the siid Sucrstary of State.”
The Vlanks are to be carciully filled up in manaseript.
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1.—The Contractor is to procecd with the work with due diligenee, and all work executed is to be -
done in the most substantial workmanlike manner, and with materials of the best quality procurable, |
and in all cases the workmanship and the quality of the materials are to be subject to the approval of !
the Sub-Divisional Officers and of the Executive Engincer for the time being; the decision of the latler .
otk executed, and of _materials employed, shall be
final.
11.—The quantity of work execcuted chall be measured from time to time, and payment made to
account, after .deducting the value of materiuls issued to the Contractor for the work, according to the .
measurements and rates at which the stock is borne on the books of the Executive Engineer.
II1.—On the completion of the work, or on the dotermination of this agreement, final measurements

will be made, and the accounts shall be adjusted accordingly. Work cxecuted in excess of that specified
above will not be paid for unless specially ordered. | :
1V.—The Exccutive Engineer for the time being may retain : :
on the value of the work done as security for the preper performance of the contract.
V.—In the case of bad work being exccuted, or bad materials being used, th
his Agent may remove the same and have the work or materials replaced, deducting the v
or material removed, or the cost of replacing the same, as he may think proper, from any amount due, or

that may be due, or become due, to the Contractor.

e Executive Eugincer or
aluo of the work

or of bad work being done, or bad materials

VI—In the event of due progress not being made,

—d e

being used, the Executive Engineer may determine and end this agrcement without further notice, or he
may fine the Contracter to the extent of in cach case as compensation for slow
work, or for work ¢r material of inferior quality. This fine is in addition to the compensation specified in

e e,

Axrticle V.
VI1.—The Executive Engincer may determine and end this agreement at any time. The value of the

materials at site, if of approved quality, and not in excess of the requiremcnts of the work, to be in this -
L]

case paid to the Contractor if the work was not stopped for misconduct on his part. - . -

VIIL—If during the term of the contract, any damege shall happen to the works from any cuuse !
on become apparent in them, the Contractor shall, within a pericd specifed

M

whatever cr any imperfecti
by the Executive Engineer, or his Agent, make good such damage or imperfection ; or, should
fail to do so, the Executive Engineer, or his Agent, will be at liberty forthwith to employ other work- ]
men to repair such damage, or -make good such imperfection; any extra expensc incurred thereby being
“made good by the Contractor. : oy
IX.—The Contractor shall remove from the site of the work before it is made over to the Executive
Ergineer all materials and rubbish, and clean off any dirt that may have accumulated, and shall deliver up
the building or work in a clean and fit state for occupation and use. -
.—Shouwld any estra work be required which cannot be brought within any of the items of the -'
Schedule, the price must be settled before such work is commenced, and a supplementary contract drawn |
“up and signed. ' o ,
XI.—The Contractor shall not carry on any work under the contract on Sundays, unless distinetly
ordered to do so by the Officer in charge of the work, or by the Executive Engineer. g
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and the Ezecutive Engineer,
of Madrus.

inhabitant of
execute for the sum of Rupees

all the work in

aituated in the

as set forth in the accompanying Plans,
printed at back; also to complete and hand over the same in a sa

Signed, scaled, and delivered by the said

one thousand eight hundred and

to the Executive Engmeer or his authorized representative on or before the day‘f
of in the year of Christ one thousand eight hundred and '
‘i
this day of in the year of Chnst
in the presence of : g
{
|
-
-4

LUMP SUM CONTRACT

entered into between

s the Government
Division, on account of .

in the Presidency of Madras, do hereby undertake to

Taluk of

Estimates, and qpeclﬁcatmn, and subject to the CO\DITIO\S
tisfactory and workmanlike manner

e e, ettt e e S e et e N o L

:
(‘%

s

- g

e Ty o VT Vi N,

CONDITIONS OF A LUMP SUM CONTRACT

FOR

A bill will be submitted by the Contractor each month for all work exe;cuted in the previous month in

" gecordance with the terms of the Specification, and the Executive Engincer will take the requisite measures

for having the same tosted, and the claim, as far as admissible, adjusted if possible before the expiry of ten
days from the presentation of the bill. Should the Coutractor be" unable to prepare the bill himself, the
Executive Engineer will depute a subordinate to measure up the work performed in presence of the
Contractor, whose countersignature to the measurement list will be a sutficient warrant to the Executive
Enﬂmeer to prepare the bill for him from that hist.

. No work will be paid for unless thorou"hly good, and fullv in accordance with the Specification,
and should through inadvertence, bad work be passed and paid for, it will nevertheless be perfectly
competent for the Exccutive Engineer to strike the same out of the account at any future txme, and recover
the value at any date previous to, or at the time of, granting the final certificate.

3. The bill above alluded to will be submitted in exact accordance with the form supplied by the
ixecutive Engineer, and the rates at which the value of the work is calculated will be thos¢ entered in the
attached schedule of rates. To allow of a guarantee fund being formed on the part of Government, a
deduction of 10 per cent. from all payments to the Contractor is to be made by the Executive Engmeer at

the time of payment.
4. The Executive Enginecr is fully empowered to devote all, or such portion as may be requisite, of

. thlS guarantee or reserve fund to making good, bad, or indifferent work, on the part of the Contractor, in

such manner as he may think desirable.
9. Similarly, shoald over-payments have been inadvertently made on the faith of the Contractor’s bill,
although checked by the Executive Engincer or his authorized representative, it will be competent for the

Executive Engineer to recover the same from the Contractor, either by deducting the amount from any -

account subsequently rendered or from the guarantee fund.

6. The Contractor is bound to adopt any alteration or addition to the original design which the
Lxecutive Ergincer may direct in writing, and execute the same at the same rates as the other portions of
the work. He must also at once undo and make good any work which may be pronounced bad, er not in
accordance with the Specification.

7. Failing within ten days to conform to the instructions of the Executive Engineer in exiher of the
above cases, that officer has power to execute the work by any agency he may consider desirable at the risk

. and cost of the Contractor, using, if necessary, any plant or materials which may be collected at site, and

paying for the same at his own valuation.

8. Should the Executive Engineer consider that work, although not executed in strict accordance mth
the Specification, may be allowed to stand, he is empowered to pay for the same at such reduced rates as he
may fix ; but this proceeding is quite optional on his part..

9. The Contractor is bound to provide all requisite plant and thoroughly intelligent agency for the
execution of the work, failing in which the Executive Engineer is empowered to supply such machinery or
agency (either superintendence, skilled or unskilled labor) as he may consider desirable at the cost of the
Contractcr, removing such as he may object to. :

" 10. Advances may be made to the Contractor to the extent of SO por cent. of the value of all materials

© (as assessed by the FExecutive Engineer) deposited at site and mortgaged to Government, the amount of all

such advances being recovered as the materials are utilized, or frcm the bill for completed work subsc-
quently submitted.

11. All rejected materials will at once be removed from site by the Cortractor to such distance as may
Le desired, feiling in wkich the Executive En"meer is empowered, after giving ten days’ notice in writing,

to do so himself, recovering the cost of the same from the Contractor.
12. No unsightly pits, refuse stores, or other disfigurements will be allowed to remain in the

neighbourhood of any completed work, and should the Contractor not comply with the iastructions of
tke Executive Engineer to rectify such defects, that Officcr may, after ten dqys notice in writing, take
such meagures for their remedy as he may consider desirable, charging the cost of the same to the

Contractor ‘5r7
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13. The Contractor is oi)liged to conform to all the legitimate instructions of the Executive Engineer ;
in respect to the above conditions, or such other matters as may affect the safety of the work, failing in -
which that Officer is empowered, after giving ten days’ notice in writing, to take the work entire'y into his
own hands, declaring the contract cancelled, and employing, if necessary, any materials or plant belonging -
to the Contractor which he may consider requisite, paying for the same at his own valuation..

14. The Executive Enginecr is similarly empowered to annul the contract should he consider that there
has been unnecessary delay-on the part of the Contractor attending to or carrying out the instructions

relative to the lprosecution of the work. In the event of the contract having to be cancelled through non-

fulfilment of any of the conditions on the part of the Contractor, the amount or so much thereof us

- may be necessai'y of the guaré.ntee fund or other security deposited by the Contractor, shall be and

remain the property of Government in or towards satisfaction of any loss sustained by Goveroment by
reason of such breach of contract.

15. No portion of the reserve or guarantee fund can be demanded by the Contractor till such time as

the Executive Engineer grants a certificate of completion ; but in cases of contracts extending over 12 and
not less than 18 months, the reserve may be paid to the Contractor in the last month of the official year
[provided the contract has been in force not less than 6 months] under the following conditions—1st, that
the Contractor has fulfilled the terms of his contract both as regards quantity and quality of work; and,
2nd, that such payment is not to be considered as a final adjustment of the accounts to date, or to invalidate
any of the terms or conditions of the contract.

16. When two or more persons combine to take up a contract, it will be ubsolutely necessary for them’

to appoint some one person [either partner or otherwise] to be their accredited agent, and to give him
powers-of-attorncy to receive payments on account of ‘the work contracted for and to grant receipts; this
power-of-attorney to be lodged in the hands of the Executive Engineer. In the event of one or more of the

partners in the contract wishing to withdraw this power-of-attorney and to transfer it to some other person, ,’
he or they must give one month’s warning of this in writing to the Exccutive Enginecr, who may, ongthe
receipt of such warning, consider himself at liberty at any time within the month to declare the original -

contract null and void, precisely under the same conditions as for non-fulfilment of work, &e. ; and thereon,
i.c., after giving ten days’ notice in writing, take over the work and materials on the part of Goverument,
making such arrangement for its progress as above provided in paragraph 7 of these conditions.

17. The final adjustment must invariably be preceded by a thorough remeasurement of the whole of
the work performed, which will be made by the Executive Engineer or kis authorized representative, and
at which the Contractor or his accredited agent must be present. For this purpose a wntten notice will be
sent to him, at least ten days before the date fixed for the measurement, appointing the day, hour, and place
of meeting; should he not attend to this, the measurements will proceed without him, and he will be
conclusively bound thereby.

1S. The Contractor will furnish, free of . charge, all labor and tools required for such examination of
the work as the Executive Engineer, at any time, considers desirable, failing which he may have this done
at tho Contractor’s cost, deducting the charges incurred from-his bill.

19., When a dispute arises between the Executive]Engineer and Contractor as to either quantity or

quality of any work performed, the matter will, at the requisition of the latter, be referred to the Chicf -

Engineer, who shall be empowered to appoint an Officer or Upper Subordinate to measure and examine the
work in the presence of the Contractor. Due notice, as in paragraph 17, will be given to the Contractor
regarding the time and place of making these mecasurements, &ec.; and should be not be present or le
represented by a duly accredited agent, the Chicf Eugincer may decide the ease finally on the report
furnished to him by the Departmental Oficer deputed s above ; any objections to the measurements tahen,
&c., must, moreover, be stated to the deputed officer at the time, and a copy of the same in writing
forwarded to him for submission with his report to the Chief Enginecr st latest within 24 hours,

20. The Contractor shall abide by the decision of Executive Engineer in case of the occurrence of any
dispute or difference (other than that provided for by paragraph 19) arising between him and the Executive
Engincer or any Officer suberdinate to him in regard to the construction of any of the above conditions or

to any other question proceeding therefrom, and any and every such Cecision shall bo fizal and conclusively
‘binding on the Contractor, and shall not be suhject to question or review vpen any ground whatsoever, ¢
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‘Signed scaled and delivered by the said

N
i
1
1

BOND WITH SURETIES TO SECURE THE DUE PERFORMANCE OF TIIE CONTILL\CT. ;

*,Ofvlwhl all MUY by these presents that we

are held and firmly bound unto the Secretary of State for India in Council in the sum of Rupecs

4 for which payment well and truly to be made we bind ourselves our
heirs and representatives jointly and every two of us bind ourselves our heirs and representatives jointly
and each of us binds himself his heirs and representatives severally firmly by these presents sealed with
our respective seals dated this day of One Thousand

Eight Hundred and WhERrEAs the said
(hereinafter throughout these presents called the Contractor) has lately contracted

with the Executive Engineer of (acting in the premises for and on behalf

" of the said Sceretary of State in Council) for the execution of certain works in the Department of Public

Works as per Schedule hereunto annexed and marked A AND WHEREAS it was agreed that the said
Contractor with two sufficient sureties should enter into and execute such Bond as above written as

security for the due performance by the Contractor of his said contract and the said
and have accordingly as such

sureties agreed to execute the said Bond with such condition as hercunder written. Now THE CONDITION
of the above-written Bond is such that if the said Contractor shall and will well and truly execute and
perform said contract and ‘truly observe perform abide by and fulfil all and every the rules terms and
conditions to be fulfilled observed performed and abided by on his part and in the said Schedule set forth

to the satisfaction of the said Executive Engincer for the time being (which shall be notified by a proper .

certificate under the hand of the said Executive Engineer for the time being) and also if the said
Contractor or his representatives shall and do on demand pay ‘or cause to be paid to the said Secretary
of State in Council his successors and assigns or to the said Executive Engireer for the time being all
losses damages costs and expenses which he or they have sustained incurred or be put to in consequence
of the default or failure by the said Contractor for the due performance of the said contract or in the
execution and completion of the said works or any part thereof then the above-written Bond shall be void

otherwise to be and remain in full force and virtue.

(Signature and Seal of Contractor) Seal

B

Signed sealed and delivered by the said
in the presence of

(Signatures of two Witnesses.)

(Signature and Seal of first Surety) Beal

Signed scaled and delivered by the said
in the presence of

< )
i ;(S{qnalurcs of two Witnesses.)

(Signature and Seal of second Surety)

in the presence of

}(S{qnaturea of two Witnesses.)
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CONTRACT BOND.

G‘Vn'ﬂ m nII e by these presents that I

of am held and firmly bound unto
Mer Majesty’s Secretary of State for India in Council in the penal sum of
t5. ' of lawful money of British India to be paid to Iler
Majesty’s Secretary of State for India in Council for which paym.cnt I bind myseif
‘my heirs executors and administrators by these presents scaled with my seal

dated this day of
One Thousand Eight ITundred and and I hereby agree v.:ith
the said Secretary of State in Council that if any suit shall be brought touching
the subject-matter of this obligation or the condition hereunder written 1In any
Court subject to the superintendence of any Iligh or Chief Court established Ly

" Royal Charter or any Act of the Governor-General of India in Council othrr

than the High Court of Judicature at Madras in its oviginal jurisdiction the same
shall and may at the instance of the said Sceretary of State in Council be removed
into tried and determined by the said High or Chief Cowrt in its extraordinary
Original jurisdiction. ' ‘
The condition of the above-written Bond is such that if the said
his exccutors or administraters
shall will and truly execute the work described in a certain!

signed by Executive Engineer

of and dated the day

of and numbered? ° and referred

to in a certain tender signed by the said and
dated the day of

which tender has been accepted by the Government according to the terms and at
the rates mentioned in the said! ’ and tender
and shall well and truly perform and abide by all the terms and condition in the
said? and tender contained to be performed and
abided by on the part of the Contractor then the above-written Bond or obligation
shall be void otherwise the same shall be and remain in full foree and virtue.

Signed sealed and delivered by t}zel C _
sald . 4 iIZS

the presence of

eee ase sse see sue

" ¥ 1f the docmacot signed by the Fxecutive Engincer be st in the matore of a specification, it should be described
ac;ording to its true charaster, a3, for insiance, * Lraft Coniract.”

Yt It will be well to number both specification and tendct in order to prevent any  possible mirtakes s to identity
and, when practicable, the bond should be annused to the speificativn and tender.

3 Care should bLa fak:n fhat this Bond be sewled 88 well ag «igned by ench narty executing it. 1f the Cuntractors
eonstituts a firm, each membx of the firm shonld mgn and seal it in Lis Individuel pame. If suny member be ubsent,
eg. B F., 8 Po_wc-,bof-.‘s_’.tom(y fiom him aothorizing the execution of Dewis o1 Bionle shoull be produced, end the
Deod shoutd be sizned 2id seaied in the pame of tas absvut partuer (s.9., E. F.) by Lis Atturucy (.., A B.), 8ud netan
the nawcs of the Atwroey, .
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[Name)

[Enter amount |

in the year of Christ [Date and month]

{Yerr]

[Name]

[Name;

b

5

{Date] K

[Month]

{Name]

-
and numbered and [Date uad moath)
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[Signuture of Contractor?
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+
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CONTRACT SECURITY _MORTGAGE.” | j

S I ' one
This Indenture made the - day of | 9
thousand eight hundred and : between

: ' (hereinafter throughout these presents ca
‘Socretary of State for India in Council of the other part. Whereas tho Coatractor
with the Executive Engineer of ] ’ . . .
premises for and on behalf of the said Secretary cf State in Council) for the execution of certan works 1n ,

the Department of Public Works as per Schedule hereunto annexed. t:a&nd ;\’1;1:;5 ptr};:ori:ll:z:z; 1‘;
i i iving i t has previously to the execution ol LLESG > gree :
consideration of receiving the said contract has p y reinaftor described and contained. .

it: d premises h A
convey by way of mortgage the lands hereditaments an . : . ;
Now tHIS INDENTTRE Wr?xnssmn that in pursuance of the said recited agrcement the Contractor doth

: : il hi ssigns ALL .
hereby grant and convey unto the said Secretary of Stato Council his successors and assig

THAT

1led the Contractor) of the one part and the’
has lately contracted
(acting in the ’

X . . e
. . . 'maiinders, .
and all deeds pattahs and instruments of title and the reversion and reversions, remainder and re lers,

" rents, issues and the right title and interest of him the Contractor in and to and upon the said tl;ndgh.b:;ull'ua(;
ments and premises hereinbefore described and hereby conveyed 0 HAVE AXD TO gomm e fa; ; tar} ;
hereditaments and premises with the appurtenances unto and to the use of fhe said Secre ary ; § '1(; in;
Council his successors and assigns for ever but subject nevertheless to the Prf)mso for red-emptxon ereina. .terl

- contained that is to say ProvIDED ALways and it is hereby declared and it is the .true intent amll me'an.mg;

of these presents and of the said parties hereto that if the .Contractor shall and will W(;’ﬂ farlxglt?}x‘ :v ex:a.lt,:t

and perform the works contracted to be performed by 1?1m arid observ.e pe;f(.)rm and hu : 11; cont ;‘;(dz
entered into to the satisfaction of the said Executive Engineer for the time be}ng ( W.hl(: ehall be noti ; :

by a propeg certificate under the hand of the said Executive Engineer f?r the tmm.bemg), AXND A;SOS if t.e .

Contractor or his representatives shall and will pay or cause tx.) be paid to th.e smd.Secrotar: of State in

Council his successors and assigns or to the said Executive.Eagneer for the time bezmg all losses damages

costs and expenses which he or they shall have sustained incurred or lzecn put to in consequence of th,

default or failure by the said Contractor for the due performance of the said c.ontract or in the execu‘txon and
completion of the said works or any part thereof the said Secretary of State in Co.uncﬂ shall m}d will et th:t,
of the Contractor his heirs or representatives re-convey the said land heredl.taments au!
urtenances thereof to the Contractor his heirs and representatives for' evg‘

ProvipED ALWATS aud it is hereby further declared and the true intent and .meaning of the partic:s her'etn }

that if default shall be made by the Contractor in the pe'rformanc? of the. said contract to the satisfaction j

the said Fxecutive Enginecr (to be certified as aforesaid) or 1n makmg‘goo«l the loss%‘s damages a

expenses hereinbefore mentioned and contained or any part thereof respectively th-en end in any s123h c i

and immediutely thereupon or at any time thereafter it shall be. law.ful for the said Secretary. of Stats

Council or the said Executive Engincer for the time being (acting in euch behalf as aforesaid) and 1

issent or opposition of the Contractor his heirs or represcntatives to enter into and w,

withstanding the dis . . .
and (Wbcth:r in or out of possession) to make sale and absolutely dispose of the said land h(:rod\tam'?

and premises or any part thereof either by public auction or by private contract anfl fox: such price or I )
as to the gaid Exceutive Engincer for the time being shall appeat reasonable with liberty t.o buy .
same or auy pf;rt thereof and for eﬁectuating any such sale, it shall be lszful for the said Execv
Engineer for the time being to make sign scal deliver and exccute and register all necersary de(‘,t.lf
ascurances whatsoever, And it is hereby further declared by and between the pebs

veyances and . ) of *
these preseuts thut such deeds conveyances and assurances made or executed under or by virtur

presents shall be good valid and effectual whether the Contractor shall oi" shall not join .Lhurreil "; %
thereto and shall bird the Contractor his heirs und representatives and all other persons claiming QA€
Ard it is hereby further declared that the power of sale hereinbefore con’caincdw shall and may 1¢ ‘;X“’: ;
aud that sll things to be done in pursuance thereof shall be good valid and effectual notwm?hstﬂ';' ;}Tt"f ;
no docree of any Court of Law or Equity for barring or foreclosing the equity of -rodemptlol.l". °§ L
tractor his heirs or represcutatives shall have been previously obtainad (but this power of Bal( is “Pl :fj ~
"to the ordinary rcmedies by foreclosure and otherwise). And that the rcceipts in wnting of 1 .

request and cost
premises together with the app

e A iy e o p e

R T e als e e

Siyned sealed ana delivered by the said (y')/
(%

e
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o
Executive Enginecr for the time being for all monies to
discharges to the persons paying the same and shal] exonerate such pers
of the aplication or non-application of the same 1oy shall he or thep 1}.)5? 1:)5 from
was réegular or authorized under these Presents.  And the saj d Syec:et O'und t
successors shall stand and be possessed of and intéhested in the monin‘a‘ t:‘Y. !
the .‘-‘;rst_ place to retain all costs and expenses of sule and then to retain f:rrI:IT f
India such sum as in the judgment of the raid Executive Engineer for th Euse bf. the Government of
represent the loss or damage caused by the default on the part (:f the © time being shall re

the power of sale being exercised and then In Trust to pay the Surp;us (if any) ¢ y

er representatives IN WITNEss WHEREOP the Contractor and the said Etecutiveyl)’ 0-“19 (Ontmctof is heirs

have sct their respective hands and seals the day and year first above ;vr:itten e for the time being

» . " ’

all responsibili ¥ In respeet
¢ enquire whether the sule
State in Council aud his
rom such sale In Trust i

asoual,]
Contrac ic !
ractor which was the oceasion of

in the presence of

LY

P ——

} Witacsses,

Signed aw!gd and delivered for und on bekalf of the Secretury of State for Indiu in

Couneil by the abovenamed Ezerutive Enginecr of

in the presence of

Witnesses.
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;' ‘e his helrs or representa.tives reconvey the raid land hereditiments ang Fremises together with the appurte- a L
- nances thereof to the said ~ : AR
- : R . L i his hoirs and representatives for ever PROVIDED Arwavs and it ig hereby further , L,
CONTRACT SECURITY MORTGAGE OF LANDED PROPERTY BY THIRD PERSON ey e i_tent and meaning of the partics hereto is that if default gha]l be made by tyl;e gfti:ciidiffge“gﬁme truo"- 3
§ TO SECURE PERFORMANCE OF CONTRACT. . g of the said contract to the satisfaction of the said Executive Engincer (to be-certifed gg aforpelsaxi(er)m:;1 ::i oo
: {‘} ) ? making good the losses damages and expenses hereinbefore mentioned and contained or any part theraof | 'L
R _—— 5 respectively then and in such ease and immediatel y thereupon or at any time thereatter ii shall be lawfal : - "
‘ ! for the said Secretary of State in Council or the raid Executive Tnginecr for the time being (acting in such LY
% £ o~y o . q behalf a3 aforesaid) and notwithstandin g the dissent or disapprobation of the said ° o ,!
! g Qb!ﬂﬁ gnbﬂmﬂw made the ’ day of ! : - his heirs or representatives to enter into and upon and whether in or ont * !
Y One Thousand Eight Hundred and Berweex ' i ] of possession to make sale and absolutely dispose of the said land hereditaments and premises or any part thereof P g
o (horeinafter throughout these presents ; . either by public auction or by private contract and for such price or prices as to the said Executive Engineer 2 . '1:
- Ttalled the Contractor) of the first part o oofd fcr the time beirg shall appear reasonable with liberty to buy in the same or any part thereof and for effecty. | | ;
: . , cf the second part and the Secretary of Stato ! } ating any such sale it will be lawful for the said Exccutive Engineer for the time being to make sign scal .
frr Jodia in Council of the third part Whereas the Contractor hus lately to wit on or about the 4 ; deliver and execute and register all necessary deeds conveyances ard assurarces whatsoever Axp itis hereby co
' ’ day of One Thousand Eight 1fundred and j ! further declared by and between the said parties to thess presents respectively that such deeds conveyances . .
contracted with the Executive Engineer of 5 and assurances made or exccuted under or by virtue of these Presents shall be good valid and effectual ; s
S : (acting in the premises for and on behalf of the said 8ecretury of State in wkether the said ' ~ shall or shall not join thegsir ¢ ;'
L Council) for the execution of certain works in the Department of Public Works as per Schedule hereanto or assent thereto and shall bind the said : ' - his keirs - '*,i
¢ ancexed Axp Whereas the said . _ on the occasion . and representatives and all other persons claimin gunder him Awpitis hereby further declared that the power © X
~ aforesaid and at the request and for and on behalf of the Contractor and to secure the due perfirmance of i of sale hereinbefore contained shall az.ld may be exercised and that all things to be done in puvsuarce thereof o
the said contract by the Contractor agreed to convey by way of mortgage the lands Lereditaments and | ' shall be good valid 2and effectual notwithstanding that no decres of any Coust of Law or Equity for barringor :
‘ premices hereinafter deseribed aud coutainod Now Turs INDENTURE WITNTSSETH that in pursuance of the fo'reclt?sing the equity of redemption of thasaid . : ' o
" caid recited Agreercernt and for the consideratisus aforesaid he {ke said ; Lis heirs o'r representa'tives shall huve been previn.us!y obtained (but this power of sale ig given ir addition .f
: at the request of the Contractor doth liereby grant and convey unto the said Seeretary of i to ﬂ:.le ordinary rexr;edles by foreclosure or otherwise) and that the receipt in writing of the said Fxecutive H
" State in Council his successors and assigns A1L THAT Enrginecr for the time being for all menies to arise from any such sale shall be good and sufficient discharges 4
; . tothe person paying the same and shall exonerate such person from all responsibility in respect of the eppli- * 3 %
: ‘ { cation cr non-application of the same nor shall be or they be bound to enguire whether the sale was regular ' :
. g - . ) i or authovized under these presents and the said Secretary of State in Council and his successors shall staud ‘z
B : and be possessed of and interested in the monies to arise from such sale IN ToUsT ih the first Place to retain = §
P I all costs and expenses of sale and then to rotain for the use of the Gevernment of Ingia such sum as in the - g
b % , judgment of the said Executive Engineer for the time being shall reasonably represent the loss or damage s iE
o ! ‘4 cansed by the default ou the part of the Cuntractor which was the oceasion of the power of sule being “5
! ! exercised and then 1x TrUsT to pay the surplus (if any) to the said ' o
, ‘ his heirs or representatives  In wiryess WHERECF the Contractor and the said , 3
§ A and the said Exccutive Engineer for the time being have set "
} their regpective hands and seals the day and year first above written. ’ y.
C H
T €q.
f j;' and all deeds pattahs .zmd istruments of title and the reversion and reversions remainder and remainders{ , ) (Siguature and Soal of Contractor) ) @ ' r |
.1+ rents issues and the right title and intercst of him tho said S ! . : | ) " ;oG
. . in and to and upon the said land Lereditaments and premises hercicbeforo described and tLereby conveyed ' . - 4
: 5 . TO MIAVE AND T0 moLd the said land Lereditaments and premisss with the appurtenances unto and to the use . Signed sealed and deliveral by the said ‘ @ ? :
‘ k - of the said Secretary of State in Council his suctcssors and assigns for ever but subject nevertheless to tha. . ‘ in the prescncs of ~ : .
: J - proviso for redemption hereinafter cortained that is to say PRovIDED ALWAYS and it is hereby declared and ‘ C 2 s
2 . itis the true intent and meaning of these presents and of the aid partics hem;to respectively that if the i ‘ g ;
: j . Contractor shall end will well and truly execute and perform the works contracted to be perfermed by him Co o ‘ «
i & aud observe perform and fulfil the contract by him entered into to the satisfaction of the said Fxecutive N -
’ ,, : Engineer for the time being which shall be notified by a proper certificate under the hand of the said Exe- ‘ . '
.. "4 cutive Engineer for the time being AND arso if the Contractor or his representatives shall and will pay or o -
.’ _ %" . rause to to paid to the said Secretary of State in Council his successors and essigng or to the said Lxecutive
[ ;= Engineer for the time being &1l losses damages costs and expenses which ke or they have sustained iuvcurred »
: . er Ve put to in consequence of the default or failure by the Contractor in the due porformance of the said ! (Siguature and Seal of Mor tgayor)
¢ ‘contract or in the execution and completion of the said works or any pert thereof the gaid Secretary of Stute : '
f % " in Council shall and will at the request and costs of the said ' :
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. Signed sealed zud delivered by the said
, ig thg presence of

A ‘ . , . ) }(S{qnatures of two Witness:s.)

"
E
*
\ .
. L. \

o

o -
T A et gy o o

i
%

!
[ ’ ‘ (Signature and Seal of Execulive L'za_éz'zaee’r) e L et

v R NI r

=)
o _;
! Sigped sealed and delivered for and on behalf of the Secretary !
. of State in Council by the above-named Executive Engineer of ‘
) ’ in the .
" presence of . ;
| - ;
- i
' ‘ ‘ , } (Signatures of two Witaesses.)
' : i
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_ thousand eight Lundred and

* to the said Executive Engincer for the time being shall appear reasonable with libérty to buy in the same

H

CONTRACT SECURITY MORTGAGE OF LANDED PROPERTY TO
SECURE ADVANCES,

el e s e

a;hiﬁ gnhifdun made the day of

. Between

' (hereinafter throughout these presents called the Contractor) of the one part and the
Secretary of State for India in Council of the other part. Whereas the Contractor has lately contracted
with the Executive Engineer of _ (acting in the premises
by order of the Governor in Council of Fort St. George on behalf of the said Seccretary of State in Council)
for the execution of certain works in the i Department of Public Works as
per Bchedule hereunto annexed and under such contract is from time to time to receive from the said
Executive Engineer divers sums of money as and by way of advance to enable him the Contractor to
prosecute and complete the said works. And Whereas the Contractor in consideration of his receiving
such advances has previously to the execution of these presents agreed to convey by way of mortgage the
lands hereditaments and premises hereinafter described and contained. Now this Indenture witnesseth that

one J

In pursuance of the said recited agreement and in consideration of the advances to be received under the *

said contract the Contractor doth hereby grant and convey unto the said Secretary of State in Council his
successors and assigns all that :

and all deeds pattahs and instruments of title and the |

reversion and reversions remainder ard remainders rents issues and the right title and interest of him the
Contractor in and to and upon the said land hereditaments and premises hereinbefore described and hereby
conveyed to have and to hold the said land hereditaments and premises with the appurtenance unto and to
the use of the said Secretary of State in Council his successors and assigns for ever but subject nevertheless
to the proviso for redemption hereinafter contained that is to say provided always and it is hereby declared
and it is the true intent and meaning of these presents and of the said parties hereto that if the Contractor
shall and will to the satisfaction of the said Executive Engineer duly pay and apply all such advances as
may be made to him for the purpose of performing the said scheduled work and shall and will as and when
required by the said Executive Engineer on demand furnish full and true accounts and particulars according
to the requirements of the said Executive Engineer of his expenditure on or in connection with the gaid
works and shall and will on demand make good and refund the final balance (if any) which shall be found
due from him on the final adjustment of the accounts in connection with the said contract and shall and do
on demand pay or cause to be paid to the said Secretary of State in Council his successors and assigns or to

* the said Exerutive Engineer for the time being all losses damages costs and expenses which he or they have

sustained incurred or be put to in.consequence of the default or failure by the Contractor to pay or apply or
account as aforesaid the said Secretary of State in Council shall and will at the request and costs of the
Contractor his heirs or representatives reconvey the said lands hereditaments and premises together with the
appurtenances thereof to the Contractor his heirs and representatives for ever provided always and it is
hereby further declared and the true intent and meaning of the parties hereto is that if default shall be made

by the Contractor or his representatives in duly paying and applying all such advances as aforesaid }

or in rendering the accounts or making the payments or making good the losses damages und expenses
hereinbefore mentioned and contained or any part thereof respectively then and in any such case and
immediately thereupon or at any time thereafter it shall be lawful for the said Secretary of State in Council
or the said Executive Engineer for the time being (acting in such behalf as aforesaid) and notwithstanding

e e e L e L

the dissent or disapprobation of the Contractor his heirs or represcntatives to enter into and upen and -

(whether in or out of possession) to make sale and absolutely dispose of the said land hereditaments and °

premises or any part thereof either by putlic auction or by private contract and for such price or prices as

or any part thereof and for effectuating any such sale it will(be lawful for the said Executive Engincer for
the time being to make sign scal deliver and execute and register all necessary deeds conveyances and
sssurances whatsoever. And it is hereby further declared by and between the parties to these presents that !
such deods conveyances and assurances made or executed under or by virtue of these presents shall be goo«% ‘

_valid and effectual whether the Centractor shall or shall not join therein or assent thereto and shall bind |
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the Contractt;r his heirs and representatives and all other persons claiming under him. And it is hereby
further declared that the power of sale hereinbefore cont.:'ained shall and may be exercised and that all things
1o be ‘done in pursuance thereof shall be good valid and effectual notwithstanding that no decree of any
Court of Law or Equity for barring or foreclosin.g the equit;i of redemption of the Contractor his heirs or
representatives shall have been previously o‘btamed (but this power of sale'if; given in addition to the
ordinary remedies by foreclosure or otherwmf) and that the receipt in writing of the said Executive
Engineer for the time being for all moneys to arise from any such sale shall be good and sufficient discharges
to the person paying the same and shuall exoncrate such person from all respon?ibility in respect of the
application or non-application of the same nor shall .he or they be bouud' to enquire whether the sale was
regular or authorized under these presents and the said Secretfxry of Btate in Council and his suceessors shall
stand and be possessed of and interested in the moneys to arise from such sale. In trust in the first place
to retain all costs and expenses of sule and then to retain for the use of the Government of India such sum
as in the judgment of the said Executive Engincer for the time bf?mg shall reasona.bly represent the loss or
damage caused by the default on the part of the Con.tractor which was the occa.smn of the power of sale
being exercised and then in trust te pay the surplus (if a.ny) to tlfe Contractor his heirs or representatives
in witness whereof the Contractor and the said Executive Engincer for the time being have set their

respective hands and seals the day and year first above written,

357

Signed sealed and delivered by the said )

”

tn the presence of

} Witnesses.

Signed sealed and delivered by the above-named Executive Engincer of
by order of the Governor in Council of Fort Saint George on behalf of the Sécrelary

of State for India in Council in the presence of

} Witnesses.
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perty by Third Party to zecure Advances.
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“to enter into and upon and (whether in or out of possession) to make g

o .

CONTRACT SECTRITY MORTGAGE OF LANDED PROPERTY BY THIRD
PARTY TO SECURE ADVANCES.

This Indenture made the

day of
one thousand eight hundred and

between

‘ . . (hercinafter throughout
these presents called the Contractor) of the first part o of

of the second part and the Secretary of State for
India in Ceouacil of the third part. Whereas the Contractor has Iately to wit on or sbout the

day of

A one thousand eight hundred and
contracted with the Executive Engineer of

'
1

i

(acting in the premises by order of the Governor in Council of Fort Sainti

George on behalf of the said Secretary of State in Council) for the exccution of certain works in the

Departnient of Public Works as per

Schedule hereunto annexed and under such contract is from time to time to recoive from the said Execy-
tive Engineer divers sums of money as and by way of advance to enable him the Contractor to prosecute
acd complete the said works and Whereas the said
the occasion aforesaid and at the l:equest and for and on behalf of the Contracter agreed to convey by
way of mortgage the land hereditaments and premises hereinafter described and contained. Now THIS
INDENTURE WITNESSETH that in pursuance of the said recited agreement and in consideration of tLe advay
to be received by the Contractor under the said contract he the said

at the request of the Contractor doth hereby grant and convey unto the said Secre-
tary of State in Council his successors and assigns all that

and all deeds pattahs and instruments of title and reversion and reversions remainder and remainders rents
issues and the right title and interest of him the said .
, in and to and upon the said land hereditaments and premises hereinbefore deseribed and
“hereby conveyed to have and to hold the said land hereditaments and premises with the appurtenances
unto and to the use of the said Secretary of State in Council his successors and assigns for ever but
subject nevertheless to the proviso for redemption hereinafter contained that is to say Provided always and
it is hereby declared and it is the true intent and meaning of these presents and of the said parties hereto
respectively that if the Contractor shall and will to the satisfaction of the said Executive Engincer duly
pay and apply all such advances as may be made to him for the purpose of performing the said scheduled
.works and shall and will as and when required by the said Executive Engineer on demand furnish full and
true accounts and particulars according to the requirements ¢f the said Exccutive Engineer of his expendi-
ture on or in connectior with the said works and shall and will on demand make good and refund the final
balance (if any) which shall be found due from him on the final ad justment of the accounts in connection
with the said contract and-shall and do ¢n demand pay or causc to be paid to the said Secretary of State in
Council his successcrs or assigns or to the said Executive Engineer for the time being all losscs damages
costs and expenses which he or they have sustained incurred or be put to in consequence of the default or
failure by the Contractor to pay or apply or account as aforesaid the said Secretary of State in Cuuncil shall
and will at the request and cost of the said

) his heirs or representatives reconvey the said land hereditaments and
premises together with the appurtenances thereof to the said

his Leirs or representatives for ever. Provided always and it is hereby further declared acd
the true intent and meaning of the parties hercto is that if default shall be made by
representatives in duly paying or applying all such advances as aforesaid or in renderin g the acccunts or
making the payments or making good the losses damages and CXpenses héreinbefore menticned and
contained or any part thereof respectively then and in such case and immediately thereupon or at any tire
thereafter it shall be lawful for the said Secretary of State in Council or the said Executive Engiueer for
the time being (acting in such behalf as aforesaid) and notwithstanding the dissent or disapprobation

of the said his heirs or representatives
ale and absolutely dispose
reof either by public auction or by private

the Contractor or h's

of the said lands bereditaments and premises or any [part the

3

on

1
i
)

i
Ces -

.11 shall bind tho said
atl other persous claiming under him.  And it is hercby farther, declared that the power of sale herein-

cont 1t and for such price or prices as to the said Ixecutive) Engincer for the time Leing siwll appear
rcasviua},ig with, m{m): to bu.y in the. same o1 any pfxrt the?eof and for ei?ectuating any such sale it will be
lawfsl for the said Execntive Enginecer for the time being to make sign scal deliver and execute and
register all neecessary deeds conveyances and assurances whatsoever. And it is hereby further declared
by uvd between the said parties to these presents respectively that such deeds conveyances and assurances
made or evecuted under or by virtue of these prescnts shall be good valid and effectual whether the
said ~ (2/ shall or shall not join therein or assent thereto

¥ . .

. his heirs and representatives and

hefcre contained shall and may be exercised and that all things to be done in pursuance thereof shall be
gund vulid and effectual notwithstanding that no decree of any Court of Law or equity for barring o

foreclosing the equity of redemption of the said his
heirs or representatives shall have been previously cbtained (but this power of sale is given in addition
to the crdinary remedies by the foreclosure or otherwise) and that the receipts in writing of the said
Fxecutive Engineer for the time being for all moneys to arise from any such sale shall be good and suffi-
+:.ent discharges to the persons paying the same and shall exouerate such persens from all responsibility
in respeet of the application or uen-application of the same nor shall he cr they be bound to enquire
whether the sale was regular or authorised under these presents and the said Secrctary of State in Courcil
aud bis saceessors shall stand and be possessed of and interested in the moneys to arise from such sale.
Tn Trust in the first place to retain alllcosts and expenses of?sale and then to retain fer the use of the
fiovernment of India such sum as in the judgment of the sail Executive Engincer for the time being shall
reusozhly represent the loss or damage caused by the default on the pari of the Contractor which was
the cecuzion of e power of sale being exercised and then In Trust to pay the surplus (if any) to the
¢t his heirs cr representatives. In witness
whereof the said Contracter and the said and the
said Executive Ergincer for the time being have set their respeetive hands and scals the day_and year

0

L’/7 ' [/\

first above written.

Signed sealod and delivered 1y the said

en the presence of

. ; B \

g Wetnesses.

Siyned sealed and delivered by the saild

i the presence of

e e e

‘S IWitnesses,

: I / -namel Evecutive Engincer of -
¢ Siomed cealed and detivered by the above named Execuli g f

Ly orler of the Governor in Council of Fort Saint Georye on behalf of the Secrelary of State
3 ' ler o s .
for Indin Counetl in the presence of

I ‘ }
| e
' e \\

l) TWitnesses,
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CIRCULAR No. 16 of 1888. o
I )y
From '
_ Maor C. H. P. CHRISTIE, RE, _
Exauiser, P. W. Accot~ts, Mapras, 7 .
To

ALu SUPERINTENDfNG axp EXECUTIVE ENGINEERS.

- Madras, 1¢! October 15688,

-

Tae féllowing is forwarded to all Superintending and Executive Engineers for
information with the remark that paragraphs 6, G, 7 and 8 apply equally to contract
agreements. ‘

4

C. I. P. CURISTIE, Major, R.E,

Ezaminer, P, W. Accounts, Madras.

Copy of letler frona the Lraniner, Public Works Ac:;mnta, Madras, to the Superintendirg Engineer,
II Circle, No. 534 S.E.-2, dated 30th August 1888, '

I have the honor to acknowledge the recoipt of your lstter No. 1059, dated the 25th July

1888, making certain inquiries on the subject of the mortgage bonds to be executed in accordance

with the rules of Appendix K of the Madras P.W.D. Code by members of the P.W. Department
8s security for advances made for building houses, and, in reply, I have the honor to state as

follows :~—

2. Tho mortgages in question are mortgages without possession, item 44 () of the first
schadale to the Stamp Act (Act I of 1879), and the mortgage deels aro chargeable with duty as
Dboads (vids item 13 of the same schedule), that is to say— '

‘ Stamp Duty.

: " RS, A, P,
When the amount of value secured does ’
not exoeed C e .. .. Re. 10 0 2 0
hen sush amount or value exceds Ra. 10 o
- but does not exceed - e g9 - 900 0 4 0
Vhen such amount or value exceeds Rs. 50 . ' ,
but does not exceed e s 3 100 0 8 0°
And for every Rs. 100 or part. thereof in
excess of Ra. 100 up o .s ee 1,00) 0 8 0°
Apd for every Ras. 500 or part thereof in
excess of .. e . ve 5 1,000 2 8 0

- ¥ .
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~ in Dritish India must be staeyed lefore or at the time of executiory gnd as slamps can only be

.2 -
. .

3. Under Section 1 of the Registration Act (Act ITI of 1877) registration of such deeds is
compulsory whenever the ralue of the property (not necessarily be it cbserved the amount advanced)
is of the value of Rs. 100 and upwards, ) '

4. The cost of reconveyance would iuclude (1) legal charges, if any, incurred for drawing h
tke reconveyance, and (2) the stamp duty thereon. ) ’ ’ ;

(@) As regards the first, Government will be asked to instruct the Government Bolicitor to §
prepare a form of reconveyance, and when this has been done there will probably be no nccessity
for any legal charges. : : ,

(8) With regard to the second point, the duty is that on a reconveyanse of mortgaged
property, item 53 of the schedule to the Act, and is as follows :— .

T

b T

Proper Ftamp Duty.

RS. A. P.
(a) If the consideration for which the

property was mortgaged does not excesd. Rs. 1,000

——

The same duty as a conveyance (No, 21)
for the amount of such consideration as
set forth in the reconveyance, that is to
say (cide item 21).
When the amount of the considerstion for
such conveyance as sot forth therein does
not exceed .o .. ce s 40 6 &8 0

When it exceeds Rs. 50 but dpes not
exceed -., .e .o S X111 1 00

For every Rs. 100 or part therecf in excess
of Re. 100 up to ., .o .o

(4) If the consideration exceeds Re. 1,000
the stamp duty is Ds. 10. v

et i Y armin, S

i DV,

» 1,000 1 0 ¢

A M e

‘The following examples will perhaps help to make clesr the manner of caloulating the stamp
duty both for mortgage deeds and for recouveyences when the consideration exceeds Ils. 100—

I R

Stane Dury

-

Cunsideration for Mortgage.
. On Mortgags Deed.

On Reconveyance.

Rs. 250 = Rs. 109 4+ Rs. 100 + |8 As. + 8 As. + 8 Az, = Ro.1 4+ Re.1 4 Re. 1 =
part of Rs. 109, : Rs. 1.8.0, Rs. 3,

Bs. 950 = Ts. 100 4 8 times 8 As. + Rs. 4 4 8 As. = Re.1 4 Rs.8+4+ Re. 1=
Rs. 109 + part of Rs. 100, Rs. 5, L. 10,

e T S e iy e i i

Rs. 1,000 = Rs. 160 + 9 times|S As, + 9Otimes 8 As. ="
5

Rs. 100, 8 As. + Ra. 4-8-0 = Rs. p
Rs. 1,500 = Rs. 1,000 + Fa. 500, { Ds. 5 + Rs 280 = s Rs. 10, and the rame for] ;
7-8-0. 1y auy gaonaount exceedicg |

i W8, .

Rs. 1,600 = Dis. 1,000 + Ds, 00| Ns. 5 + Ra. 2-8-0 4+ R,
4 part of Es. 500, 2-8-0 = Rs, 10. J

o. The stamps both on mortgage deeds and on reconveyances must Le itapressed.  Court-fus
starps or any other adhesive stanys are useless and wonld only Le wasted. :

6. Under section 16 of the Stamp Act all instruments chargrable with duly ard executed

e R el e A« 5 B et At T
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im.preé'!ed by tie Superintendent of Stazps, Medras, all inatruments,b ﬂ}" ::tng;EZECh miust b
deroted by imnprasecd stamps, sheu'd Le sent to Lim for the purpose ' efore execat " . | :th_
U 9. Ynstruments to be etamapsd mzy be Sf‘-nfi fOL the SUPQ" mt’fn?e’:t Oi, ”t“‘:‘i’;:;a!::
4(1) tarough the Treasary Deputy Colieetor, remitting tma1 stam.?hd:fy tlrne;;::uroa.s;:::'zi ntu fot stomn
time, or (2) direct to the Su':.m”iﬂt"«‘”df?b of Stamps, together wiih tus £y reeap
daty previously paid into the Collectcr’s treasury. ol stamn. can be
8. No instrumeunt, the dafy on which must be denoted by an xmxrllciss;h :L'f :I;: o
d after cxocution ) but Secticrs 33 and 29 of the Ltam.p Act p.row‘ ‘a .a if any o
smm}"?‘ o i .duty and which is rot duly stamped, is prodused by any persen, o  Lis
rent c.zarga-; ﬁLFO;Z ‘1; R Collc’t“ or, wittin one year from: the date of-its execution or first execation;
- 4

own mulion, : o dafe o- o or fist sworabon
g to the notico of the Collector the fact thal such instrum tddy

and if such pevson tring croper duty, or the smovnt

: 1ount of the p

Fers o the Ccllector tas amoun i
{awped, and offers to pay t ‘ ornt of the Fro A [
T J’t racke up the same; and if tbe Collestor is satisled that the cmissien to duly stamp
equired to racke uj . e i iussl
e trataent has been oceasioned by accident, raistske, or urgent receesity ; 7 Lootion
‘ J b i B AL
. rsement therean, thas the proper duty (stating the amount) has ee(x; gvie
» . g )

i ' ams ; and eve
Lo rome atd yesidence of tha person paying the sume; r.g
may b2 registercd acd acted upon an

such i
39) exrtify, by endo
i epect thereel, and t
in reepect taercet, reme and yeatonco of U
. irstrumeut so erdoreed 13 alraiseible in evidence, and

euthenticated asif it had Lewn duly stamped.

/4«/

109 ~1-1088,
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he may (section-
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