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: } , Proceedings of the Madras Government, Public Works Depa7'[1;‘;é7{[,?““

o : 12tk February 1834, - \

| Read the fdllowing papers i ’ . :
No. 274,  Trom Captain F. J. MOBERLY; R. E, Superintending Engineer, 8th Division, &
‘ ColoneI_C. A.ORR, R E,, Secreta}ry to Government, Department Public Works, datec

. ’ Tirpoppavanum,f;"r{d February 1864, No. 1,835.

; Sir,
" & Copy of Decree, . . ’ i Lo
1 D%?or.rudgmenh . - I have the honor to enclose decree* of the Principal
~"1 Written statoment, * Sudder Ameen i ra Naick z ; i
R GO R SR artd 28th Mareh 18k, n.the case of R mabudra Najck vs, Captain
B diyves and others, . L. .o

koo

2. This was instituted in December 1861, to Prevent the Officers of the Department Public
. Works from altering the Anicut across the Kukalaur, from which lands rented by plaintiff were
- watered, the plaintif’s ancestors were formerly the proprietors of this work and the lands, - :

3. After the property came into the possession of Government a front wall was built with.
vents for the passdge of sand, but an opening G0 feet long was left 21 feet below the general
. level of the work, this of course materially increased the supply to the plaintiff’s tank. '

4. In 1858 Captain Ryves by way of scttling a dispute between the plaintifl and the
- villagers of Kykalancolum (the other defendants in this suit) arranged that 42 feet of this
opening should be entirely blocked up and asill put to the remaining 18 feet, so as to make
it 13 feet deep ; by mistake in execution this was so far built up, that the vent was only 11} feet’
~ deep. ] - ‘
5. In 1861 Captain Ryves again inspected the, work, and in his report to the Collector, he
" observes that this error must not only be corrected, but that further alterations will be required
, a3 “ the dam is unnecessarily and unsafely high.” - ‘

oAt ‘ '
R A £ therefore proposed to make the vent 43 feet long x 11 deep with a portion 12 fect
_in length, } fect below that level or 21 in all ; to this the plaintiff demurred as being opposed to .
“the settlement made by Captain Ryves in 1858, , :
7. T amat a loss to understand how Captain Ryves arrived at the conclusion of 1858, for
- - taking the top of the Anicut as the level of the river the discharge through the opening to the
* lower villagers would be as follows :— o
Before Captain Ryves saw the work... ... 89,391 cubic foct per Min.
By the arrangement he proposed in 1858... 8,106 9
* Dy the work executed... .. .. ... .. 4,893 ‘v
v By the arrangement he proposed in 1861... 18,982 s
8. Trom this it appears that even the lash arrangement would give the plaivtiff a much .
larger supply than he was entitled to, of course diminishing by so much thiy supply to the lower !
villagers, his co-defendants in this suit, ‘ |
9. The written statement, drawn up I belisve by the Government Pleader, omits to”
.mention Captain Ryves’ error, as acknowledged in hisletter to the Collector above quoted, which'
was however filed in Court, and only alludes to the mistake by the Executive agent who built
“the sill § foot oo high. : _— S '
. 10. The Principal Sudder Ameen, therefore, ignores the letter, and abiding by the written
fstaj;éﬁlgnt, has decreed’ that the arrangement made, in 1858 shall hold good, and .we shall on] y‘
::lov'v;ei‘*the' sill & footover 18 fest in length?” I am informed that the omission in the' written -
statement rendered Captain Ryves”share in the defence diflicult, but this omission was remedied-
by the plea of the co-defendants who, by the arrangement of 1858, have been deprived of a con~
siderable quantity of their: proper supply, but the decree completely overlooks any thing\tbey‘
“might have had to say, and desires them to file a separate suit, :

.~ 11, TFromall Ican gather, the Government Vakeel’s argument in Court was to the effect that
the Government having inherited the Zemindary have with it received the general right to altcr
as they please the Anicut built by the Zemindar's ancestor 3 this the Principal Sudder Ameen
deaies, as I believe, correctly, except under the provision that nobody’s interests are prejudiced.]
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. the danger to banks, &c., aboye the Anicut is very much increases
o . - A e e e T - E.d €y - o @ ..

Proceedings of the Madras Government, Public Works Department,
12th February 1864,

12, Dut the arf;ngement of 1858 has injured the co-defendants to the great advantage of
the plaintiff ; so. that it is not surprising that he now assents to so much as will still leave him
a very much larger quantity of water than he is entitled to.

.13. The co-defendants will I doubt notappeal ; I am not clear as to the utility cf the

. Covernment doing so, but I shall be obliged by their eaily consideration of the subject and in-

structions, the appcal period expires on 23rd February, My difficulty is how to get rid of this
large body of water in case of any extraordinary fresh, as of course with diminished

A .

~ .

MEMORANDUM. ,
Referred to the Government Pleader for his opinion. It is observed that the © appeal
period” will expire ¢n the 23rd instant. .

Chepauk,

(Signed) CIARLES A. ORR, Colonel, R. E.,
9tk February 1864.

) Secretary to Government, D.P.W.
To the Government Pleader with a copy of G. O, No. 598 of 1862,

No. 275, From C. DALE, Esq., Government Pleader, Madras,
Secretary to Government, Department Public. Works
18614, No. 33. ’ '

Sie,

1. Ihave theh .
oth February 1861, Pablio Works Doparts 6 oo onor to ?cknowledge the receipt at half
ment, : P Pa oclock yesterday evening of thé Order of Governe
; . ', ment under the date noted in the mayain
.. gin,
2, You have omitted o send mea copy of the plaint in thig suit,

me a copy of the evidence adduced by the parties befors the Principal
therefore left in ignorance of the precise claim put forward by the plainti
has proved such case ; and yet in the absence of such. information I 4
how under these circumstances I am to arrive at any safe and satis
loss to understand, .7 :

3. I cannot suppose that Government are under the impression that when once a case is
laid before their Law Officers, the facts of such case are retained in the memories of the Law
Ofﬁcprs. I would however observe that i$ is 'most unsafe for a professional man to advise or act
on memory after papers have left his hands, for only a few days. In tlis case itis nearly two
years since the papers were before me, and before I can undertake to advise, I require to peruse
the whole of the papers afresh, and with as much care as when originally Jaid before me.

4. T have perused all the papers you have now sent me, and from the tenor of the judga
ment given by the Principal Sudder Ameen, I entertain no doubt that there are legal groungs
on which an appeal could be supported ; and if it be the wish of the Honorable the Governor
in Council to appeal, he may give the necessary instructions ; and on the necessary papers being
laid before we I will advise the course to be pursued. . '

5. 1 observe, however, that Captain Moberly says, paragraph 13, heis not clear as to the
u'tility of the Government appealing, . ‘

6. On this point I cannot form. any opinion. The Court has directed the plaintiff to pay
the costs of the . defendants; eo far therefore the Government are not damnified by the suit.

to Colonel C. A ORR, R. L.,
dated Dadras, 10th February

L3

as also to lay before
Sudder Ameen; I am
ff, and also how far Le
m asked for my opinion ;
factory. conclusion, I am at a,

VWhether the -alteration directed to be made will prejudice Government I caunot advise, that is'

the duty of your Department, Important questions are raised by the written statement which

. the Principal Sudder Ameen has left undecided, but I can scarcely think'it would be worth while

for Government to appeal merely to have a decision on those questions: If Government is in any
manner injured by this decision, then I advise an appeal should be made, but not obherwise.

7. In the second paragraph of Captain Moberly’s letter to yourself, No. 1,833, that Officer
says * the plaintiff's ancestors were formerly the -proprietors of this work and the lands;” such
dcclarations as these should not be made by Officers of Government, unless on the most ccnclae

waterway

-if it had been before me, I should not “have noticed in the .written statement what Captain Mo-

v

Proceedings of the Madras Goverm.;zent, Public Works Department,
' 12¢% February 1864.

sive evidence of their being in accordance with the rea} facts. In the present case it is the more
inexcusable, because it is diametrically opposgd to the case put forward on behalf ¢f Captain
Ryves.

8. Referring to paragraphs 5, 9 and 10 of Captain Moberly’s letter to yourself, I observ.e
that Captain Moberly does not give the date of the letter referred to. I cannot now ascertain
whether such letter was ever laid before me, from my notes I gather that it was not ; but ffom
the imi)ression Jeft on my mind by a re-perusal of the written statement, I am inclined to think,

berly styles © Captain Ryves error,” as it does nof ‘appear to me, it had any thing to do with
the questions raised in this suit- I can testify to the fact that Captain Ryves most carefully and

" intellizently went through the written statemen} and on the information afforded by him that

Vakeels, &c., but it is no

paper was finally settled. I hardly think any important omission would have escaped his notices

9. T observe Captain Ryves’ letter ¢ was filed in Court;” Captain Moberly d?es not say by
whom. Ifitwere applicd for by the plaintiff, his application should have been resmte.d.._ It wes
a letter from one Officer of Government to another, and as such a privileged communication. If
giled on behalf of the defendant the conduct of the Government Vakeel is more I.)Iameable. A
letter written by the defendant could not be made evidence FoR him ; although if filed .on.hls
behalf might be used as evidence AGAINST bim. It is astonishing that so elementary a principle
ghould have been so cntirely lost sight of. Vakeels have not now the same excuse ﬂ}at formerly
existed. Mr. Norton'’s work on Tvidence is within the reach of all, acd if stud.led with the most
ordinary attention, I should think no person could fall into such an error. 1t d.lspl,ays an amount
of ignorance for which I am at a loss to find the slightest excuse, and I ax31 inclined :&o think if
any difficulty arose in the defence it must have arisen from th? improper ﬁhni of ‘.thgxt-;.‘lst'ter.

10. The time allowed for appeal is 30 day.s : Code, section 833 Thﬁﬁlaliulatxoin is tobe
m,acle « from and ExcrLusivE of the day on which judgment was prqnm'mc‘kd\ Iny the dase under

o 6 d and 24 daysin February, would make S0 dayss tlie 'Prihcipal‘;Su‘Qder Ameen
fmnth ay.s ’ i ine the 231d as the day on wﬁicﬁ“ the é‘ern{ of appeal ‘expires.”
is hereforo In €0 B o prob 1 gh'i ! the ‘"enéralit of cases, where all the
11. Thirty days may probably be time enough'ip t .esf : ity o s : .
jurisdiction of the Court, and can cOnveniently communicate with their
t sufficient if the parties are resident-at a distance, or where Govern-
ment or their Oflicers are parties; and commgnigatigns have to be made to Government, and
generally through some other Department. “ ‘5‘-\ o ' .

9, In the present case great delay has arisen \1‘11: ommunicating vs:xth me. T%xe decree
was pronounced on the 25th, and 8 days were allowed to el:\;.?se before copies of the ‘]udgment
and decree were despatched from Madura, In the regular tourse of the posh thf)se copies wou}d
reach Madras on the morning of the 6th. The Order ot: Government was not deh.vered to me till
the time I have mentioned in the first paragraph of ‘thls letter; t%xus half the time allowed dfo:
appealing had expired ; and as I received from the Flgh .Court, sxmultaneou.sly with that order
the copy of the Criminal record in the murder case In which Governfnent wxsdh me .to a;;pelt:r (;3
Thursday, I immediately saw that unless I then took up the papers in the Madura case, I shou

parties reside within the

ot have the opportunity of addressing Government in time for anything to be done in the event

. zf an appeal being decided upon. - I thercfore had no alternative but then and there at }ba.t late.
N o NV . .

" bout to take up the papers, the perusal of which, &e., detained me at Chambers till a very late

hour 3 I feel confident that it cannot be the wish of Ilis Excellency in Council that Officers of
’

Government should be overtaxed in that manner, especially where a slight exertion might have:
0 .

. ted the necessity, .
preve1n3 1 return all the papers which accompanied the Order noted above,.

ORDER THEREOX, 1251. Tebruary 1864, No. 443.

NO. 276- . . . . « e H N N
1. Communicated to the Superintending Engincer, 8th Division, with reference tolis letter

of the 2nd February 1864, No, 1,835,

- 5 N Lot L
ideration the jud"ment was pronounced on the 25th- of January, -thera were left in that.
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» the Governor ip C
through the Government Vakeel, of hi
case, and to apply for an extension of tim
interests of Government have b i

gen injuriously affecteq by that decisi
to warrani the adoption of this course,

Moberly immediately on the reue]

° \ 3 istinct assurance on this
point, and. to enable the' Government Pléader to advis¢ ‘the‘course g be pursucd, Captain
Moberly will, ot the same time, for

- . Jorw IS cornected with the subject. T ke non.submjss
sion of these, especially when time i8 of mément, was g grave omissjop, -
3. Captain Moberly’s letter ap

_day on which they were receiveq,
4. Captain Moberly's at
and it will be communicated to

d ccompaniments yere referred to Mr, Dale onthe s ame

tention ig Particularly caile

all Superintending Engine
' (True Extract.)

d to Paragraph 7 of

Mcr, Dale’s_letter,
ers for guidance, )

(Siguea) CHARLES 4, ORR, Colonel, R. &,

Secrctary ‘o Governmenz,
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N
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o the Superintending Engineer, 8th Division

; » With wriiten sty temexnt,
o all other Superintending Engineers,
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