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Proceedings of the Madras Government, Revenue ID parimendt,
28th March 1:61.
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Read the following letter from CLEMENT DALE, Esq., Government Pleader,
Sudder Adilat, to J. D. BOURDIELOY, Esq., Secretary to Government, Revonge
: ; Department, Fort Saint George, dated Madras, 7th March 1861, No. 48 :—
LS 3 L 94 ’”
: : p B oY . SIR,
Order of Government, 22nd December 1860, No. 2,482, - 1. With reference to the orders of
- Levenue Department. Government under the datesand numbers
Order of Government, 7th February 1851, No. 299, noted in the margin, I have the honor to
Levenue Department. report for the information of the Honor-
Order of Government, 161}, February 18Gi, No. 371, able the Governor in Council that | have
Licvenue Department. : perused all the papers handed to me by
the Government Solicitor,
< ) 2. I observe my opinion is not required as to whether it js in the power of Government
: : ' : ) © “to compel the fulfilment of the Covenants of the Agreement,” or regarding the course to he
pursued for revoking the two instruments granted by the Collector to Mr. William Meclvor on
behalfof his brothers, Messrs. John and James Melvor. Indeed, Mr. Advocate General (who holds
- an appointment superior to my own) having already given his opinion, 1 could not with propricty
: . ' : : : : .+ advise on that part of the subject, except in consultation with him. ;
: : - 8. Ienclose two forms of Notices, which I would suggest should be givén.
4. Mr. Advocate General in his opinion of the Sth of August 1850, paragraph 3, advises that
¢ Notice be served on Mr. Jaies McIvor, to the effect that unless John MclIvor arrives in Iudia
within feur months from its date, the Governor in Council will revoke the lease, &e.
A ‘ 5. It will be observed that I have prepared fwo Notices, and have directed them to
: : - e Messrs. William Graham McIvor, John Melvor and James Mclvor.
‘ : i 6. My reasons for so doing are :—
Lirstly.—Because two separate documents have been granted by the Collector to
Mr. William McIvor, which differ in many essential particulars, and as different questions may
possibly arise under each, I consider it would be desirable to keep the preliminary proceedings
r'egarding each distinct. '
: ! Secondly — As to William Graham McIvor, because he is named as the Lessee, and the legal
3 ~ : ea . estate or interest (if any passed by the instruments called leases) is vested in him ; it is teue such
but I suggest as a precautionary
measure, and to prevent question, that the Notice should be given to him also; and

ZhLirdly.—As to John Mclvor, the (so called) leases run in his name equally with his
and as much interestas James, and if it be proposed

interest (if any) vests in him merely asa Trustee for his brothers,

/ . : " brother James, he has as much right,
i T . to cancel the instruments consequent on a default, I would suggest that notice ought to be given

to him as well as to James.
' 7. I have left a blank for the time within which John McIvor should be required to repair

- : ‘ y : . B to this country. If it be determined to serve the Notice on him, it may be considered advisable
: » ’ % St sllow six months from thé date of Notice for such purpose. 5
: 8. His Excellency in Council will observe, that in the Notices I have recited at some

Tength the correspondence, &c., which passed prior to the passing of the orders, whereby leases
were directed to be granted, In doing so, I have deviated from the ordinary course, and for
the following reasons:—The ¢ spondence shows (as observed by Mt. Advocate General) vegy
clearly what the views and ofects of the Court of Directors were in directing leases to be

- granted to Mr. John McIvor. Mhe instruments, however, which were granted have not specified,

v i or indeed made any allusion ff those particulars, but it is proposed, if proceedings are adopted,
£ oK that reference should be made in the pleadings to those views and objects, as the consideration
= Aor letting the land on such favorable terms, and I deem it desirable that between the Notice and

e pleadings there should not be any great variance. Moreover, while it is fairer to the

Tessrs. Mclvor to put the whole case fairly before them, it may also prove an advantage to
overnment, shoulcl'proceedings be resorted to, because Messrs. Mclvor may admit some of

e facts; or if they defend the proceedings Messrs, McIvor will doubtless have recourse to

in which case if the Supreme Court would be right in rejecting

suropean professional assistance,
' e lease itself,” as surmised by Mr, Advocate

thie previous correspondence, and “look only at (}
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tain Messrs. MecIvors' advisers would object to any averments in_ pleadings
General, it is very cer‘;1 AR cm.'.espondence; and (if Mr. Advocate Gef\eral is correct)
which referred t0 151“‘:. Svhereas if the Notices contain 1‘f:cita1s of those circumstances, no
probably Success‘gu s);]’stained to the reception of the Notlce's on such groum%s, a'nd thus we
objectiou coul?bé zou"‘ being put into possession of the real circumstances of the case.

: General’s opinion should be requested on these
est that Mr. Advocate
T | would sugg

points: When the Notices are final'y settled, I recommend that they be printed, and that at
10. en the

i : ’ Collector Should sig'n seven
]east twel e COple l\ ()” ()‘ 1hese the

ity af ¢ot2 g ho is to serve Messrs. William and James Meclvor, should then examine
oDl ol ]S)rinted sizned Notices, by having one of them (call it the original)
three parts g slucl1 lIooks at Jne of the other signed Notices (call it duplicate), he should
read to him aloud, whi ;3. ::-,e that he has been looking at, and have it read aloud while be looks
then exchange the du: ‘cld ,then take the third of such signed Notices (call it triplicate) and
at the orig'mfd; 3 sdou in aloud to him, while he looks at the triplicate, which he should
have the e reah agait. read aloud to him while he looks at the original.—See Norton on
again exchange ani“aveThe party who is to serve should then mark the three as examined and
Evidence, Section d .l'cate may be delivered to Mr. William Mclvor and the triplicate to
L e ;uBl: arty serving making a Memorandum on the original to the following
\ Mr. James Meclvor ,Dt :i:;re(ir A M: William Graham Melvor personally a duplicate ?f the
L effect ::—-“ Date Iflotice" and sign his name—adapting the Memorandum of service on
¢ within (or above)b cubstituting his name for William Graham McIvor, and the word triplicate
- Mr. Jam'e = MCIV;;’G oyrioinal chould be carefully: kept, and the party serving should be prepared
[feer du?hcite;xmrinatic?n and service at the trial, if required. ;
' 1o prove the ; ‘d ined to serve Mr. John Mclvor, the other four signed N.otlces should be
12. Ifit be eter{l‘state' two by one Mail and two by the succeeding M,a_!l«‘, On the four
faant t? o Secretaﬁ’ OHem‘ y ,anford, the Solicitor to the Secretary of State, will get one of ?he
reac%lmg o d on i\lr John Melvor ; 1 would vecommend that the gentleman serving
Nogce?dprzsz?je Zerl\viim?)randt;m of service on the three spare parts, and that two of such parts
SEROAE. ‘ i ained by Affidavits of the service, sworn
il ke tOCMa‘ri:a:a‘;lyf:flga;a::h:fit:asd’ :(():c::lnu[\)inister ({aths in the place where service
g B s °‘1 (:):eedinus should be instituted, and it should be necessary to prove .Slf(:h
i;ef?ecmd.d t;ilj;%dz:it of ser:ice were objected to, it would be necessary to issue a Commission
otice, an

l 5 1]ne l Sth Secnon 0 Act ‘III ()i 8.) . (] 1r att Shoul t etefote be carefully
» 3 f " 1 rg’ th th d p 1 ‘ ‘

-ed in England. ' : '
prese“ed :I[‘lh i tructions contained in the 11th and 12th paragraphs apply to each of the two
13. e 1ns . ;
lly in serving both.
i d must be attended to equally e '
e m'll be desirable to be in 2 position to prove, that at the expiration o.f ]ﬂ\‘)e ::I;:::ie
2 1;\[[Wllvor is still in Scotland.  Mr. Lawford's Agent at Doll:.n' or its neigh E e b;
Mr. John fcre be requested to satisfy himselfon that point, and thxs. Govern.mex;t SC(::nmis_
Mhas t:er: }ois names in full and his address, in order that they may be inserted in the
informed of : ]
i 1d one be required. : - .
Yoy Shm‘lTh'* Government should also be apprised of the names in full, with theu'l address;s
15-, phie ;f (say) four gentlemen residing in the neighbom:hood of 'the gent eénanlw do
s addnmm;he service of the Notice and Mr. John MclIvor's continued re51:'ie\.1ce in bco.t ane(i
‘V‘;‘“ld Prrgie willing and competent to act as Commissioners under a Commission to be 1ssu
who wou g

297 coumrlbti advise that all acts done in respect of each of he two (so called) lease; sh‘o:ll:l

\ 16. d.ItTV(:tl ex gratia, that separate resolutions by Government or .ti}e Bo:rdi“i a(;ut.‘ar ;
% kept' e ,t f the farm at Ootacamund, and of the farm at Kartaln.; an tha £
passet(’lc:l‘)lrcest:zc cznespondence by or with the Collector, should be kept distinct when treating
practi .

of those farms.
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17. On the instruments being cancelled, and the notices expiring, prcceedings for recover

ing possession of the premises can be instituted as advised by Mr. Advocate General, if then

‘deemed desirable. _/

18. As regards any proceedings against Mr. James Mclvor with the view of restraining
him from further felling timber, 1 do not find that Mr. Advocate General's opinion has been
taken. I therefore will proceed to consider that part of the subject, regarding which great
difficulty exists in consequence of the manner in which the instruments have been prepared, and

. the licence by Mr. Thomas has been granted.

19. From the correspondence it is evident that Mr. James McIvor is alive to the advan-
tages he possesses on both those points; he moreover appears quite disposed to avail himself, to
the utmost, of every advantage that has been given to him, and I apprehend that sofar as the
timber oa the Kartairi farm is concerned, he will be able to do se successfully. Before I can
offer an opinion, as to the power of Government to restrain him frqm felling timber on the
farm at Ootacamund, I shall require to see Mr. James Meclvor's letter to the Collector, dated
the 11th of May 1854, asking for the licence to fell. A copy of which 1 do not find with the
' papers. ) g e

20. I observe that the Collector’s reply to Mr. James Mclvor (also dated the 11th May °
1854) is in the most general terms that could be adopted. makes no reference to the particular
farm at Kartairi, nor does it restrict Mr. James Meclvor to felling for any particular purposes
or object, indeed it does not restrict him from cutting every stick of timber on the farm;
Mr. Thomas merely “ reQuests” Mr. Mclvor to ““ spare as MUCH As POSSIBLE, all large timber
“on the land, especially ne?springs and on the crest of hills, the orders of Government to
% preserve the woods and forests on the Neilgherry Hills being imperative;” thus leaving it
to Mr. Mclvor to judge what, if any, large timber it was possible to spare; and when it is
borne in mind that the (so called) leases were granted for the purpose of Mr. McIvor converting
the land into farms, to do which it is evident that large portions of the jungle must be cleared
I apprehend every Court would give a most liberal interpretation to the licence, and would
arrive at the conclusion that at¢ that time Mr, Thomas intended to give to Mr. Mclvor unfettered

discretion and power to fell any timber on the farm which he thought fit to cut. Then again |j
it is to be observed, that Mr. Thomas did not reserve to himself any power to rescind or revoke
the licence so given,

21. This leads to a consideration of the effect of a licence given in such unqualified terms,
and I have experienced considerable difficulty in arriving at a conclusion on the point.

It does
not appear that the instrument delivered to Mr. Mclvor was under the seal of the East India
Company ; I conclude it was not. Then the paper signed 6y Mr. William Meclvor is not a
¢ gounterpart” of the instrument given Zo Mr. McIvor, but it recites that instrument, and then
states that the land is to be held “subject to the following conditions and restrictions.” This paper
is apparently not under seal, but is merely signed by Mr, William Mclvor. It is evident that
Mr. MeclIvor will contend, that the 10th Clause is a * conditior,” and that on the established
principle of law that *“ a condition dispensed with in part is determined in the whole,”
Mr. Thomas’ licence of the 11th May 1854, has determined all operation of the 10th Clause, and
that Mr. Thomas’ subsequent revocation of the licence will not revive the condition. I apprehend
that Mr. Mclvor has taken up a position in which he will be supported in a Court of law or equity,
and that even if the Courts in this country should not take that view, yet that if Mr. Mclvor
could appeal to the Privy Council, he would there be successful. I therefore advise so fir as
the Kartairi farm is concerned that no suit be instituted against Mr. Mclvor, praying for an
injunction to restrain him from further felling timber on that farm,

' 22. As before observed I do not find a copy of Mr. LicIvor's letter to the Collector, dated '
the l}th May 1854 ; until I see that, and am able to judge whether his application is restricted "~
to the Kartairi farm, or whether it could be construed to apply equally to the farm at Ootaca- *~**

mund, I am unable to advise whether proceedings could be safely instituted, praying for an
injunction to restrain Mr. Mclvor from further felling on that farm.

23. All growing timber belongs to the landlord ; and, although not excepted out of a
lease, the Lessee has'only ““an interest in their fruit and shade,” but if by the act of the Lessce,
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&c , they become sovered from the soil, the Lessee's interest is determined, and the
: o

or by tempest, e >
: e land and take them away. This is clear law in Eagland, and I enter-

Lessor may enter on th i : ‘
tain no doubt would be held as such in India, especially where the suit was between Europeans.

24. 1 entertain no doubt that in granting his licence of the 11th May 1854, Mr. Thomas
did not intend to reserve or exercise any right of Government to the property in the timber
when felled, but intended that Mr. Mclvor should derive any benefit accruing from the use or
sale of the timber; 1 amalso of opinion, that the licence to fell  did not waive the right of
Government t0 the timber, when felled ; and that subsequent acquiescence in Mr. Melvor’s

. is s S snefl 1l 1 A
apprc)priating the timber, when felled, to his own use or bLtlfht, will not preclude Government
from TNOW asserting its right in respect of all timber felled, and not already disposed
of by Mr. MeclIvor; and if Government determine to exercise their right, they may
auth(;rize parties to enter on the premises and carry away any timber felled by Mr. Melvor
and thus an opportunity may be afforded (if still desired) of inspecting his farms, with the view
of ascertaining their present state of cultivation.

25, If Government determine on adopting such a course, I advise that His Excellency in
Council direct (in separate orders) the Collector to serve on Mr. James Mclvor notices (one
applying to the farm at Ootacamund and the other to the farm at Kartairi), that it is intended
from the date of the service of such Notice on him, to exercise on behalf of the Right Honorable
the Secretary of State for India in Council, his right of ownership over all timber and wood
felled on each of those two farms, and not at the time of such service already disposed of by
Mr. Meclvor; and I advise that the orders of Government further direct the Collector to
employ such persons, carts, bandies, horses, and bullocks, as magiibe necessary to remove such
imber and trees from off the premises, the Collector taking care to do as little damage to the
premises as possible. v

96. Much (if not all) of the difficulty in the present case has arisen from the instruments
having been prepared in a most irregular and objectionable shape ; difficulties constantly arise
in dealing with leases prepared in established and recognized forms ; f{resh questions are con-
stantly raised by the ingenuity of Lessces desirous of evading the conditions contained in their
leases, to meet which, as much as possible, care is taken by professional men in the preparafmn
of future leases. If such be the case with leases prepared by men aware of the questions thev
have to gnard against, His Excellency in Council will readily perceive, how much more likely
they are to m‘xse.wnh}nstruments prepared in the loose and unsatisfactory manner in which
those under consideration have been drawn ; and how much wore difficult it will prove, to mect

uestions which may be raised thereupon. is evi etN crdgd
4 b of hi J 4 bl F K It is evident that Mr. James Mclvor is alive to the

; ool . S sreh : - 2 _

stren«Tt ;) 1is olw nfplo.S\ ion, whether his knowledge has been acquired under legal advice, or is

s the result of his own comm( ns : ,

mfare y ; e.: s : common sense, [ cannot say, although from the language he uses
1 judge it is the latter, bat however that may be, I apprehend little doubt can exist, but that
in resisting in Court the acts of Government, Mr. James Mclvor wi o' ’ :
e e O R L \I"'J“‘“"" Mclvor will avail himself of European
legal assistance, waen in all pro ability, the questions he has raised (with others, will be used
for the purpose of opposing Government. !

97. In 1848 the Court of Di e : .

o B 1e Gourt o irectors sent s

. : ' e .out 1nstructions to this Government on the
subject of letting lands on the Hill Districts in this Presidency, wi . P
: > X 7 3 Y, with the view of encouraging
the introduction of European capital and enterprise. In 1849 1 (as C T ke g
, : : as Company’s Solicitor) prepared
by order of Government two forms of leases, one for land to be used hnildi
- g ] e used for building, and the other
for agricultural purposes. I considered the forms much longer tl R 4
3 d by the instructions of the C S tian, dewtRbler but ws Tigir
RS R e S P S e ) b e Sy
without authority) to omit any ol the Clauses which v 4
( . ‘ ; ; h the Court had pointed out. I therefore
drew attention to the point, but with what result I never heard. At the time [ i
card, e time
drafts to the Board [ was told by the then S:cretary, that the P 2 'seut %
nidted P Tt atta and Muchilika were
much better 2 apted to this country ; probably so long as land was taken upl Nati
v . . D DY mere Natuve
Jivots those instruments answered their purpose, but in dealing with Lu % ; t
Rt T 4 sod - Enr ; ~uropeans, who S
intelligence, and have acquired in Europe a knowledge of the rights and 0‘ ; 10 posses
. wers of te
moreover are not too poor to avail themselves of professional advice and : 2 fnams, and
; ssistance of a quality
astly superior to that ossessed by the class ative Vaki g
yast!y superiot P / ssof Native Vakils that forme

rly practised in the

Proceedings of the Madras Government, Revenue Department, 3
28¢h March 1861.

P

Mufassal Courts, it may well be considered whether the course pointed out by the Court of
Directors as before ailuded to, might not be preferable. As the present difficulty has arisen,

1 have deemed it my duty to refer to the subject under the hope of preventing similar difficulties

for the future. <

P. S.—I have laid this letter and the Notices before Mr. Advocate General, and also had
an interview with him, at which [ laid before him and we discussed the several points that have
occurred to me. He approves of my suggestions, and the form in which I have prepared the
Notices, I have therefore filled up the blank in the Notices by introducing the word six. To
prevent confusion it will be desirable to fil! up the date in the Notices before they are sent to the
Press ; they may bear the same date as the order of Government directing their adoption. I advise
that the three Messrs, McIvor be served before the 29th of June next.

o

No. 497%. ORDER THEREON, 28th March 1861, No. 717.

. The Government resolve to adopt the course recommended by the Government Pleader
in paragraphs 3 to 17 of this letter, concurred in as those recommendations are by the Advocate
General, as stated in the postseript. .

2. The Notices will be printed as recommended in paragraph 10 ; and seven parts of each
will then be sent through the Board of Revenue to the Collecter, who will be directed to return
four of the number without delay, duly signed by himself, through the Board of Revenue to the
Government Office.  'With regard to the remaining three parts of each notice, Mr. Thomas will
be strictly enjoined to proceed with respect to them in the precise manner detailed in paragraphs
11 and 13. The Board will also observe, and will instruct the Collector carefully to observe,
the course advised by Mr. Dale in paragraph 16.

3. In accordance with the suggestion in paragraph 12, the -four copies or parts of each
Notice above referred to will be transmitted to the Secretary of State, with the request that he |
will cause them to be Jealt with in the manner indicated in paragraphs 12 to 16 of Mr. Dale’s |

letter. ;
4, TIn paragraphs 18 to 25 Mr. Dale discusses the procéetiings proper to be taken with
respect to the felling of timber by Mr. James Mclvor; and in paragraph 25 he states the course
which he advises, in case the Government should think any proceedings advisable, The
Government have considered the subject ; but on the whole they think it inexpedient to take
any step in the matter, for the present at least. Agreeably to the yvish indicated at the end of
pa.ragraph 19, the Collector has been desired to send ap an attested copy of Mr. Mclvor’s letter
there referred to; when received it will be sent to Mr. Dale who will then make any further
representation or recommendation on the subject that he may think fit. ]

5. The Board of Revenue will be requested to report to Government what was done with
the forms of lease referred to in the 27th paragraph of Mr. Dale’s letter.

(Signed) J. D. BOURDILLON,
Secretary to Government.

v
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