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Fort Saint Ggorge_, Public Works 'Consultation of 19th April 1859,

e

No.1.  Read the following .Extract‘from the Minutes of Consultation in the Judicial Dea
partment, dated 4th April 1859, No. 446.

Communicating the opinion of the Advocate General of Cal-

cutta on the subject of the execution of Deeds and the (V' . e
ide Judicial Consultation, Sth A i 850
s Pl'll 1 y

making of Contracts by the several Goveroments in India, ‘
< . Nos. 6-7.)

‘ -
No. 2. ORDER THEREON, No. 871; dated 13th April 1859,

Ordered to be communicated to the Chief Engineer.

,(Sign_ed) Ww. C. SIM, -
Ag. Dy, Secretary to Government,
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" in Council may deal w

‘mode thus provided woul

OPINION.

1. I TNk it of importance that in order to meet the doubts that b i
and Madras, as well as in Caleutta, an Act of Parliament should be passi‘clle z(xlrl::;el?"atﬂ]l; ombay
Scssion, expressly empowering the several Governments in India (including the Lie 1ft enexz
and such officers as may, from time to time, be authorized by those Governmen:;l: léo

Governor’s),
or assign all real and personal estate within their respective Governments
. nts,

sell, dispose of, lease,

vested in 1ler Majesty, ‘
make the proper assurances for that purpose either in the name and under the Seal of the

Secretary of State in Council, or in such other name and form as the G :
time to time direct, wi overnment shall, from
. 9. I think that as many conveyances have doubtless been exe i .
. . . S xeeuted :
cularly in the Ngrth-“"esteru Provinees since the Act came into operationL i;n iingﬁ’,a‘&d Par}fl-
that this provision should take a declaratory form, and should have a ret;o ‘spe ctive g(fecisgﬁ:els
. < o

to it, so that it m
the Act.

Act of this deseription desirable, I do not quite agree in the vie

. P . & Q )‘v-tak,-.b_,/

culties arising under the 40th Section of the Act. I do not think th'xtgi‘i:‘; f,‘j,e:lOf the
treated as cxclading the power of the Indian Governments to d'L Y S A

: : K . Hibs tspose of mordc e

al, in India, \v.xthout pr?vmusly obtaining from England the (elxp:e:s P;st‘;i:;f{ 'red}' at?d
of State in_ Council, but as pojnting out the mode by which the Secretary yofOSmtm
ith property which it may be determined by the Home Gove’fnment‘tg

person
Secectary

deal with in England. .
The property so dealt with may e situated either in England or India, but practically th
d be generally applicable o property in England, and not to J ) te
in India, save in exceptional cases. ’ e property
. I{ this be not =0, and it the 40th Section be imperative and exelusive, it would follow th:
case could the Groverament of Tudialegally sell any old stoves or buv anv n'__“.,,‘f)“ - at
ah or cnter into the nost trifling contract (all of which"acts fall :‘za.xhﬁoll"\)“"";;i or
the provision of the 45th Section as the sale or mortgage of real estate does) without l'thm .
vious sanction of the Sceretary of State in Council, with the concurrence of 4 majorit fe e
at 2 mecting, which of course eould not have been the intention of Parliament. STy of vores
4. My impression is, that it was intended by the Act to leave all contracts convevane
and assurances entercd 1nto or made in India with reference to property there on {h‘z r};eS,
footing s befure the Act, without disturbing the power previously committed to the (};’wbe e
ment of India to act in such cases without previous reference to the Iome Government ; -mi
that it was further intended that wherever the name of the Bast India Compaily could }Zznv(e
been propetly used in contracts or deeds by the Government of India before the passing of
the Act, the uame of the Sceretary of State in Council might be used under the Alct". \:h';)
in cases wherein, sccording to usaze or local law, the name of 2 Government officer was f,orme;le
1wl oin Lehalf of Governwent, and not that of the Kust India Company, no change would bY
 according to - this view would exist in sales or other dispositions ?
he grant of pottahs or other assurances of such property, Wi’:icil ace (;r((])-

in no
grant a pott

necessary.. No difficulty
personal property, or in t
ing to recognised custom ran in the name of the Collector or Commissioner, and not in that

of the East India Company.
view in the execution of such assurances of real estate as used before the late Act to run in

the name of the East India Company, as for iustance in the sale of lands in the Presid

Towns or in leases or sales of property in the interior to uropeans, these can no long en]cy
exceuted in India under the Corporate Scal of the grantors, as the Secretary of State in Cber ')le
though invested with the power of sueing and being sued as’ a Body Corporate is not orpo.
ration for all purposes, and has no Corporate Seal. : , S ot & corpo-

Therefore, in order to pass the legal estate in real property thus situated and sui)' 4 t

English law, where by that law a conveyance under seal is required, it would be necessa Jecth'.o
such conveyance should be exccuted in England by the Secretary of State in Counc:i‘lry dat
Seetion 40, or under a special power of attorney under seal from the Seeretary in Coun ~ilun Ier
such cases, however, the beneficial interest in the land would, if my view be correct, be boLm;d b;

under the Act 21 and 22 Vie. Cap. 106, as may be thought . fit, and to
> : 2 .

thout previous reference to the Secretary of State in Council in England
gland,

ay operate in the several Presidencies from the time of the Proclamation of -

3. Although I fully concur with the law officers at Bombay and Hadras in vthinl;ino- an
difh-

But a practical  difficulty would arise even according to this -
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- the contract for the sale op disposal of it

- eases ‘where Lnglish law applies, re
of’ the natuyé above pointed out, should be pas

“Crown or of the Secretary of State

or upon the other contracti

. delence by the Government, to the 1%
- waived by it was one to which it w

“being under the Corporate Seal ca

- 1t follows that both parties to such a contra

T T ——

(2)

, entered into by the Government of In'dia, and the
Government would he entitled in the name of the Secretary of State in Coundil to sue upon
all express covenants contained in the cohveyance, though not exceuted on the part of the

~Seeretary of State in the mode preseribed by Section 10,

5. With respect to the acquisition of real property by purchase o grant, Tdo not
© See further .on this peint

i sg - myself feel the diffienlties pointed
a memorandum dated the 16th November 1858, . ) .

sent by me to the Government of India, Public Works Department, upon . out ])_y My, B\’)_\'S()ll. As befure
the excention of g Tining lease to .\chxsx‘s, Rees Davis and Co, ) “ obs erved, T do not think the
power of contracting“for the purchase of such land is taken away from the Govern-
ment - of India by  the new Act, and il the legal estate -in' any land thus ton.
tracted for he conveyed to the ‘Secretary of State in Council, or to any of the Indian
Governments by name of office, I doubt not that the property in such lunds would become
vested in Her Majesty for the service of the Government of Tndia, althoueh the purchase may
have been made without the direct authority of the Secretary of State in Council at a meeting
of Couneil as prescribed by Section 40. - * . ) ' '

- 6. Bven however if the view above taken by me be the correct one, the doubts that have
arisen on the subject, and other doubts that may reasonably arise as to the effect of thoge
portions of the Act, as well as the real difficulty which exists as to passing the lewxal estate in
nders it, very desirable, 1 think, that an Aet of Parliameant,

sed as speedily as possille,
7. Th¢ powers given shonld exte ‘

) enid to tha acquiring of land, as well as
15; and they

to disposine of
| name in which convevances should be exe

cuted or taken, /7, ¢, whether that of the
7 " in Council should Le defined, considering that nearly all
Suell conveyances contain covenants upon which the Scerctary of State in Council may have
o sue or to be sued, i svems more convenient that the latter name should bLe used than that
of Her Majesty, o

S, The power given shonld not 1 think be
1 Council, byt should ¢

(}ovcrnments, for extre
vevance that reqguire

limited to the Governor General, or Governors
extend to all officers properly anthorized in that hehalf by the several
me inconvenicnee wonld result frum the necessity of sending CVLrY  Coll-
ik exeention to he seat of Govarnmond far exetitivit., _ '
TECAYHR G et 10 fontpneds T GO N0V (ake” wie - manide view vhal Mr, Tewis tukes of
the diffienlties” oceasionod by the present Act. - Ou the contrary, I think that in some respeels
greater facilities are given to entering into econtracts in India on lLehall of the Government
than existed bLefure the Act; where a contract was entered into with the Fast India Company
and duly executed under the Corporate Seal, no ditficulty conld arige s fay as the form of exeens
tion was concerned ; and wherever convenicutly it was Practieable, this mods of execution was
adopted.  But numerous cases arose especially as Lo contracts executed out of the Presidency
! nsult the law oflicars, or to procure the esceution of
a regular deed under the Compuany’s Seal. T these tases great uncertainty often exicted as to
whether the contract, howevyer binding in other respects was binding on the East India Come
pany as being a Corporation, which in ordinary cases could only be bound under its Corporate Seal
DZ party “who acvording to English law, was not bound by an
executory  eontract with g corpovating, unless the corporation was itself Lound, The result
was that although the objection of the want of Corporate Seal was never set up as a
serformance of w contrach vn, its.part, the objection though
as frequently exposed ; and thus contracts complete in all
tof execution under the Company’s seal : o, J. contracts

er expressly on behall of the Fusi India Company have

Yespects, save that tliey did not admg;

entered into in the name of an oflic
been defeated. L : "

10. This objection 1 apprehiend w

ill no longer prevail under the preseat Aet, where the'
contract has been entered into with the

: authority of Government in Iudia,
the Government here to have ‘authority 1o enter into such a contract g0 as to rer

tary of State #n Council liahle tpon it, no technicil rule

For assuming
sder the Secre-
as to the necessity of the contract
0 now arise,  The Secretary of State in Council not being a
Corporation, and if I am right in thinkiog that the Indian Governments have the power to
bind the Secretary of State in Couneil by contracts entcred into, and to le performed in India,

¢t would be bound, whether it were under seal or

technically in the name of the Secretary of State in Council, or not, provided it were in other
respeets coneluded as a contract with the Government, ., | L .

st
sy it

No.
e JADON, EsQUIRE, .
0. B2 Secy,. to the Govt. of India,
To
illi » 1859.
SIR, ' Dated Fort William, the 28tk February 185

nowsDeer. ] an directed to tra?smit
accompanying copy of -the opmlox‘;soa
ubject of the execution of dee
S .

nments in India.
Gove; Mr. Ritchie’s opinion of course has

e

j Presi
may be brought into the

. o0

i Mofussil the pra::.tlcc :
o ::): 1:1310 Government (Sirkar) which h'as
nam 10

heretofore.

3. A copy ©
norable the Secr
]1;0 A[r. Ritchie, an Act may be pa

to the power of the Governor Gener

Yicer of
‘or any offi o
and enter into contracts wh

4. I am dirccted

: ent 0 M 1 , to have six
will be requested, in the evel being passed by Paxlha?llena,ch Fabivey
. . s neland, wi )
. d Foreign Depts) o 01¢ engraved in Eng :
. India, (Home an Se. ] : f the
Two for Gort, of Fnct S, George. device, and sent out for the use o _
8}1§ Do. Bonbay. s ents named on the margin,
One %;. 2;;::;&' Settlements. ' Gove?nm S :
ne :

Your most obedient servant,

for information ‘ahd. gu.idance the
Mr. Advocate General Ritchie, on the
nd the making of contracts by the several

reference only to documents Whi'({?
e English Law prevails.

¢y Courts where gl :
(i'(z;e};utihg deeds and making contracts in the

£ Mr. Ritchie’s opi;iion Wil].. bfz forwarded
- f State by the next Mail, in » cuggested
e ssed by Parliament to remove a
1in Council, or-the local Governments,
X d on that behalf, to »exc.:cut?g dgeds
hall be binding on the Government. t
dd that the Right Hon’ble the Secretary of 'Sti b
- ¢ an Act of the nature suggested by Mr. Ritchie

the Government authorize

I have the honor to be,

S ey T
R e it g

always existed may continue as

to the Right
order that, as suggested

-SIR,

»

Secy, to the Govt. of India.

o
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'11. 1 do not therefore think that in respect of contracts a'ny alteration in tl Aot 1
required. But the opinions expressed on the subject at Bombay are entitled t - 1? A»c't ¥
and in the doubt that exists as to the correctness of my view, I think it will lc: e ;- weight,
the Act Le amended as to conveyances, to introducc an express declaratory pro f L erable if
tracts also. 'But if any alteration be n_mdc, I would respectfully su(mcsg tIhnt‘ ;:.‘O}I)leds todcop-
e validity to all contracts whether under seal or nronta i:&

§ ,

torms  sufficiently large to giv
whether in the name of the Secretary of “State in Council, or in any other name entered i
with the autbority divect or indjrecy_of any of the Indian Governments by‘ any omere fmto
Government. The power aiven chould be suflicient to comprehend a contract l;v ion.efc\r Od the
t officer acting within the scope of his authority"-and) o tl)i}l(}olr:e,.esr:)ive
- b

which would be binding as a
cipal of such officer, but which the other contracting party might, ‘when the Government
: 4 ‘ n

represented the Tast India Company, have repudiated on the ground that the o flicer did not
contract, and was not liable individually, being v Government officer acting within the qcnoe
. - SCopé

of his daty, and that his principals
their corporate seal. , B ,

12. T think it will be desirable also to call to the
the question as to the mode in whie
(yovernients shonll Le etfacted, such ships undoubtedly become the property of ler Mai
Bat it scems advizable to show on the face of the Bill of Sale, that ‘fhév ’u*)e . erf%”)"’ft')
purpose of the Government of India, in crder to distinguish those from itiwr inj ISUL{ ol or Lhe
to Her Majesty. This may be done by making the Bill of Sale run ¢ither in the ln.a‘n)t o?gmg
Majesty expressly for the purposes of the Government of India, ot in the wame of ;{' 0,; Her
tary of State in Co ' 1 2ceres

.

attention of the Secrctary of Stafe,

ancil of Tndia, on aecount of Her Majesty, which in some respeets, muy b
more convenient. No legislative provisivn is required for this purpose—and t-li»rvcf;{e 0;:‘) }L;
ships if re-sold, will follow the gener iy guchl.
went of India which T have already discussed.

13.  Another questinn of minor importance has

epnment Solicitory (M. Qandes) and may be here ¢

ol filing an answer to a Bill of Xqu
to sue, ﬁ‘.‘d Le sucd aew. Body Corperate.

ntate in Council is spawered
oI Sy @ """"‘o*""‘"“’"“x i Ty . y
'lhs 1‘11-'11;&1 mlode rl»L ans‘.\'cxi\{xi; on Jt}l}dli? a corporation 18 by answer un
and in London there wole o no difficulty probably in filing an
. L . . . uin . g answer unde P
seal of the Secretary of State affixed in Council, S under the »hdﬂd
M I H 'n.', . : MENd v . . .
Bpt‘m {his country Qll.tlal‘ul«s plaintift might object to accept the authentication under
the hand or seal of any Government official in this country,and might insist on its bei
. A . o 3
sizned and sealed in Lng%anfl. 1t is not probable that any such difficulty will arise, as if ]
it will enly delay the plaintil. I apprehend that practically a Power of Ati Ol‘ne; or raised
< o 3 N . 5 ; 3 ’ .
Jetter from {he Seeretary of Statem Council .to the Governor Greneral in ('mmc-i]’ or et:f':h“
Y b Solicitor in Gale . will suffice to ¢ : o Y : e
Government Solicitor in Caleutta, ¥ il suflice to authorise the ﬂl?ng an - answer which shall be

¢irtunliv binding.
14.. In these remd
invested with the general

Leen _brought to my attention by the
onveniently noticed, ziz. as to the mode

Gov

seal,

and

rks I have assumed, that the Secretary of State in Council is -
powers of a corporation. 1 do not think the capacity to sie, ‘1> dn{),t
«ued as a corporale Lody, which i conferred on the Secretary of State in Conneil cg’ ?l 2
bim a body corporate for general purposes ; & doubt, however, muy possibly be’ rained ns }t“t‘fs

ds of Section 44, which preserves in force and makes a )‘lizcll on this
in Council, in place of the East India Company, all Actgl ora -',:3 fgtbe
therwise concerning India—as the East India Cgui(;:::;l;’)l;:

Seeretary of State

had not ¢optractgd, and were not liable for the want of

al law as to the zale of personal property by the Gavern- -

ity in the Supreme Courts in India. The Sceretary of

FE O SR
der the corporate

oainst the Government if it were a private person and the prine

I thé purchase of ships in this country by the Indian

then 1n force under charter or ©
nearly all the privileges sccured to the East India Company

incorporated by character, and as ]
f the last Act cither annulled by, or merged
) L)

by Charter alone, had been before the passing o
into provisions by Act of Parliament, except the privileges of a corporation conferred Ly ti
Le thought that among the provisions thus made appl)ifrnh;:

. Clurtcr - of 169%, it apay pevhaps
of State in Couucil, are those which 1 :
( 5 which incorporated - ob
tual succession and a common seal. - Ido ncr:)t think tiiﬁf]elizg :

Ly the late Act to the Secretary

India Company and gave it perpe

that the clause can have this e

Scerctary of State in Counci

and -are applied to the Seerctary of State in' Council in the place of

Court of Directors, Sec.. As the provision in the Charter incorpI())rating ﬁfe(‘éf)ng;ﬂﬁ drilsd thz

D) . g . i n

he East India Company itself, is left by the Azt

a provision specially concerning India, and as t

ffect, becanse the provisions thus rendered applicable to the

'

1, arc those in force under ise
, 2 er charter or otherwis .ernd :
erwise concerning India, -

~

i A A s D
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in existence as a .
th ) corporation, it i .
the Secratary of State in C?)h;t }l'sx clear I think that that S
! cil in substitution for the ET;I‘S(:_‘V}SI?P cannot be held to apply t
ast India Company. ply to

«

[t iS desilabl& ll()w \'4 ]l} Sll(ﬂl[(l ]
. ever th&t i ] 8 v
l)e Ina(le to the Sc Cl'ets . C . e 3»'0Crtai!lcd upon the I'Cf.

that it should be corrected ,1’ whether my view ag ab
. R above stated is rigl
: cht, and if not,;
. . s

15. It ma ‘ '

the transfer ay perhaps be thoueht ‘ 2
Council, S:; property in India, is b that thesimplest mode of tmaoti ’
+ weighed by theeiniznvem.ence would ng dgflﬁesily incorporating {}?: etsmg t‘thc difficulty as to,
, tary in Cotncil wi nyenience arising from it i attend that g e Sccretary of State i ;
: Cotincil with a full sing from it iu thi at course ; but it would'I thi ¢
" ances and’ cont full corporate charas! iis country, unless th I think be out,
Ena-l;i, 1 ; n racts‘ in India’ . l‘wu:er. PYOVided ) " . “x ess the Act clothincr th \
- England actions against the Ea;: Ianmodgi'sumlxr to thaalflfg:aly for the execution o? Sssc;f_‘
AmEompany for pensions ’gcé’”‘:,ﬁf.‘llf‘?: as advisable. In!
s, &e., which it would have bee ‘
[ 2 )ll ;

B :) ‘ e | 1IMec t 1 t ‘t t] . t’ @ (l )f )"” {l "l)(ﬂl
2 y € e y ris
1 1n tlh\a Ol‘dln‘l Cou Of Ju t 1
b lCB, 1ave b
xireme neonvenen 0 enterta r V L] cleate L

) the Sim t)
. Company, by POl‘ntiogk gl'(cl)und that the defendants w
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The proper.ty so dealt with may be situated either in Eng]and or India, buat pr;"xcticalTy the-
mode thus pro\'ldcd would be geners England, and not 0 prbpeny

1y applicable to property in
in India, save in exceptional . cascs:

If this be not 50, and if the 40th Secti
o case could the Government of India

tics arising un
ed as excluding the power ©

on be impemtive and exclusive, it wouid follow that
legally sell any old stores or buy.any new oues, or

inn

doubts that bave arisen at Bombay

7




: -
~, -

. \‘!
. "

b
‘\.

EERN

]

_'I'ie autfiori

et e

L L S

3

4y |

in existence as a .
th ) corporation, it i .
the Secratary of State in C?)h;t }l'sx clear I think that that S
! cil in substitution for the ET;I‘S(:_‘V}SI?P cannot be held to apply t
ast India Company. ply to

«

[t iS desilabl& ll()w \'4 ]l} Sll(ﬂl[(l ]
. ever th&t i ] 8 v
l)e Ina(le to the Sc Cl'ets . C . e 3»'0Crtai!lcd upon the I'Cf.

that it should be corrected ,1’ whether my view ag ab
. R above stated is rigl
: cht, and if not,;
. . s

15. It ma ‘ '

the transfer ay perhaps be thoueht ‘ 2
Council, S:; property in India, is b that thesimplest mode of tmaoti ’
+ weighed by theeiniznvem.ence would ng dgflﬁesily incorporating {}?: etsmg t‘thc difficulty as to,
, tary in Cotncil wi nyenience arising from it i attend that g e Sccretary of State i ;
: Cotincil with a full sing from it iu thi at course ; but it would'I thi ¢
" ances and’ cont full corporate charas! iis country, unless th I think be out,
Ena-l;i, 1 ; n racts‘ in India’ . l‘wu:er. PYOVided ) " . “x ess the Act clothincr th \
- England actions against the Ea;: Ianmodgi'sumlxr to thaalflfg:aly for the execution o? Sssc;f_‘
AmEompany for pensions ’gcé’”‘:,ﬁf.‘llf‘?: as advisable. In!
s, &e., which it would have bee ‘
[ 2 )ll ;

B :) ‘ e | 1IMec t 1 t ‘t t] . t’ @ (l )f )"” {l "l)(ﬂl
2 y € e y ris
1 1n tlh\a Ol‘dln‘l Cou Of Ju t 1
b lCB, 1ave b
xireme neonvenen 0 enterta r V L] cleate L

) the Sim t)
. Company, by POl‘ntiogk gl'(cl)und that the defendants w
Coming, 17 Conon . l,e and that the contract sued vere 3. cor-
'pa e corporate scal ¥ DProby on was not

2 1teliWe been defeated robubly those actions

upon other grounds.:

racter of the d :
efendants affi - B
orded a ~ But the objecti
a convenient check ?}gg;tli?s founded, or the corporate cha-!
6 maintenance of action: cha-.
e of actions of a

ha«ras ing o tt t
Sin natu ma T
ot - : re, respectin ers no P Ope J 0 nt c
In thls c¢oun y vever, as.alro
! tr y 1\0\ gver, as »ﬂ' et y rl j vi‘hi ] .{
» 1¢ C()“nlzﬂncc Of a Com‘t f J
z (o] Ustl *C..
rom t.llﬂ Corporate Ch'&rﬂctcr

of. the Tast Indi o
Indh Companys u.l)Ystatcd, the ohjection arisi
¥ operated unjust] oven
unjustly, and even the balance of
: > of convenience

was against it. - If theref: gn;nemu
ore,the 8
, the Seeretary 1
: ary e (o : "
as to the . ouncil he
execution 1 he invested wi
Uf Yopds V\t.h a
deeds and contracts in Indi ‘,co;'pogi;:lte cha-
a should still Le:

o S%Gib‘s.m oo .
EBrig. N. C. 26, the East India

Tanes versus .
Bench, Report 32}19 East India

" racter, 1 think a provi
mtrod,uced. tink @ provisioif

16. Even in the
Tndia, Defors the Jarr Act ‘
before th ase of deeds
executed by otl?er]a'te Act, an anom:] ?chut ed wuder the seal of the I
corporations, Gen)cm]}]\lsted, which distinguis te Bast Tndia Company in"
ally speaking a '(301'[)(;51‘111‘.?()\!?11 Hmﬂll) decds from tl)mce
m has but one seal wl i
S0 iich

alone gives validi
; v’-ﬂldlt . t i
provides for the us)e %dee.d s exceuted in the ¢
of a single seal ¢ corporate name. The Cl
' ¢ Charter of 1698 a .
09 accordingly

- harte

Lharter ar Aot of Parliawacnt, 1! !).Y the Tast India C

’ seu con . biat STI LS l;t)lr doaw ‘ Y oomra '

T ils e, ol L - e (3“,,;,....,‘,] ny, and I ecannot find tl

b s G .(} ndia Company, has lI il:t 1um . i
; " r General i Gl a ohe
by ¢ ral in C h
Whig}c;-les,lunder which all de(;gncll, s
v seal has always be Jted

Comany. en treafe

¥

‘-n&ld‘l,\ ""“"7'“ ("'“i Y‘- 5‘)’i§4"1" )}
N Unse. Hub AT IS e ‘-,(‘.‘ PR
e, since the . 1L & xeparate geal o e “
y the GOVem;’Pfllpo nf Warren 1Iastinn;€:l,m]_the
s in Council of the eea\;eralchp\erft
b Presi-

by tlte (/Oults m lll(h.l as Lh' Oli
] . .
¢ ¢ )Ol‘dl.c SLJ‘ Ot Lhe
L.

I have not
be & ot been able to trace '
iffcult to assign any Otgcc the legal origin of thes ' .
3 er than the necs hese separate seals, but it 'li
\ A%y it will probably

of such seals b
: y the East Indi
. Should the Secreta ia Company, both in India and at 1I
: ome.

be made fo y of State i
) r th ’ ate in l i
Treeidoncies e use of separate co Council be incorporated i
' . rporate seals by the Govcrﬁ , 1 tlnnk express provision should
| » ments of India e ceveral
, and of the several

(Signed)  W. RITCHIE

l 5 . [
UOCate (10)!6’7'&1.

qmring the corporat seal
ate sca ; ¢
have been exceated in India and’
A

ssity of th
¢ case
e, and the recognition of the use

B

JupiciaL DEPARTMENT

No. 416.

Le Minutes of Consultation under date the 4tk April 1859.
BEADON_, Esq.
ment of Fort St.

Secretary to the Government of India; to

Tcad the following lett '
George, dated Fort William, the 28th

the Sccretary
February 1839, *
Iome l)cpartincul..

SIR, -
No. 63, dated the 18th

“\Vith reference to your letter .
ation and guidance the accompanying copy ©
vion of deeds and the makin

January-lasts I am directed to trans-
wit for inform f the ‘opinion‘of Mr. Advocate Gene-
g of contracts by the several

Cral Ritchie, on the subject of the exect
Governments in India. . . . . K
s opinion of course has reference only to documents which may be brought
Butin the Mofussil the practice of

w, M. Ritchie’

. e
sidency Courts English Law prevalis.

of the Government (Sirkar) which has always

into the 1're
executing dee

d may continu
e Right Honorable the Secre-

Ritchie, an Act may be p'assed
r General in Council, or the
hat behalf, to execute deeds

e forwarded to th
suzgested by Mr.
f the Governo
Government authorized on't
inding on {he Government. .
orable the Secretary of State will be requested,
Act of the nature suggested

‘nion willb
at, as
s to the power o

existe
-8, Acopy of Mr.
tary of State by the next:
by Parliament to T€
local Governmentss

nter into contructs whlch S

and ¢
dtoadd that th

in the event of an

4, lam directe
Twa for Govt. of Tudia, (Home snd Foreigl Depts-) : . . 3 .
T or Govt- O 0 Geo' 52 by Mr. Ritchie being passed by Parliament, to
tne do. Bumbuly- ’ , bave siX seals engraved in England, witha
one don f3angitle . .
Onv da. Straits Sertlements- suitable device, and sent out for the use of the
Governments pamed on the margin.

.. OPINION.

in order to meet the
Act of Parliament should be passed during the next Ses-

ts in India (including the Lieutenant Gover-
be authorized by those Governments to sell

ithin their respective Gpverinnents, vest:
106, as may be thought fit, and to make
4 under the Seal of the Secretary of
overnment shall, from time to time

e T 8T

tance that

lcutta, an
several Governmen

1. T think it of impor
and Aadras, 88 well as in Ca
sion, expressly empowering the ‘
nor's), and such officers as may, from time to time,
dispose of, leases OF assign ¢ 11 real and persona’l‘ estate W
cd in Her Majestys al aufl 22 \'rlc. Cap.
the proper s o either in the name an
Stare in Counclh e and form as the G

to the Secretary of State in Council in England.
doubtless been executed in India, and parti-
nce the Act came into operation, it is very desirable
form, and should have a retrospective eflect given
cies from the time of the Proclamation of the

2 1 think that as many

Noth-Westernt
1d take 2 declaratory

cularly in the
the several Presiden

that this pro¥
t, so that it ma

jsion shou

toi y operaté in
Act. ' .
Lcur with the law OfGicers at Bombay and Madras in thinking an
> <

S Although 1 fully cor .
Act of this Jescription desirable, I donot quite agree in the view taken by them of the difficul-
der the 40th Section of the Acte I do not think that that provision can be treat-
¢ the Indian Governments to dispose of property real and personal
in India, without previoudy obtaining from England the express authority of the Secretary o,t'
State in Council, but 23 pointing out the mode by which the Secretary of State in Council ma
deal with property which it may be determined by the Home Government to deal within Enﬂ“and)j
The proper.ty so dealt with may be situated either in Eng]and or India, buat pr;"xcticalTy the-
mode thus pro\'ldcd would be geners England, and not 0 prbpeny

1y applicable to property in
in India, save in exceptional . cascs:

If this be not 50, and if the 40th Secti
o case could the Government of India

tics arising un
ed as excluding the power ©

on be impemtive and exclusive, it wouid follow that
legally sell any old stores or buy.any new oues, or

inn

doubts that bave arisen at Bombay

7




o i ke

1
1
H
§
i

* Governments by name of office, I doubt not that the property in such lands would become v

2

grant a pottah or enter into the most trifling contract (all of which acts full as much within the

provision of the 48th Section as the sale or mortgaga of real estates does) without the previous

sanction of the Secretary of State in Council, with the concurrence of a majority of votes at a
meeting, which of course could not have been the intention of Pailiament.

4. My impression is, that it was intended by the Act to leave all contracts, conveyances,
and assurances entered into or made in India with reference to property there on the same foot-
ing as before the Act, without disturbing the power previously committed to the Government of
India to act in such cases without previous reference to the Home Government 5 and that it was

further intended that wherever the name of the East India Company could have been properly
“used in contracts or deeds by the Government of India before the passing of the Act, the nanie

of the Secretary of State in Council might be used under the Act; while in cases wherein, ac-
cording to usage or local law, the name of a Government Officer was formerly used on behalf

" of Government, and not that 6f the Last India Company, no change would benecessary. No
difficu'ty according to this view would exist in sales or other dispositions of personal property,

or in the grant of pottahs or other assurances of - such property, which according to recognised
custom ran in the name of the Collector or Commissioner, and not in that of the East India

- Company. DBut a practical difficulty would arise even according to this view in the execution of

such assurances of real estate as used before thelate Act to run in the name of the East India
Company, as for instance in the sale of lands in the Presidency Towns or in leases or sales of
property in the interior to Europeans, these caa no longer be executed in [ndia under the Cor-
porate Seal of the grantors, as the Secretary of State inCouncil, though invested with the pbwcr
~of sueing and being sued as a body corporate is .not a corporation forall purposes, and has no

Corporate Seal.

Therefore, in order to pass the legal estate in real property thus situated and subject to
Einglish law, where by that law a conveyance under seal is required, it would be necessary that
such conveyance should be executed in England by the Secrctary of State in Council under
Section 40, or under a special power of attoraey under seal from the Secretary in Council. In
such cases, however, the beneficial interest in the land would, if my view be correet, be bounc

by the contract for the sale or disposal of it, entered into by the. Government of India, and the

Government would be entitled in the name of the Secretary of State in Council to sue upon ali

- express covenants contained in the conveyance, though not exceuted on the part of the Secretary
- of State in the mode prescribed by Section 40,

5. With respect to the acquisition of real property by purchase or grant, I do not mysel

See further on this point a memorandum date ! the 16th No- feel the difiiculties pointed out b . Boys
vember 1854, sent by meto the Government of India, P ® y Mr BO) o!

Public Works Department, upon the execution of a min- As before observed, I do not think the powe:

ing lease to Messrs. Rees, Duvis and Co, of contracting for the purchase of such land ;.

taken away from the Government ' of India by the new Act, and if the legal estate in any lan.
thus contracted for be conveyed to the Secretary of State in Council, or to any of the India

est

hav:
ouncil at a meeting o

ed in Her Majesty for the service of the 'Government of India, although the purchase may
been made without the direct authority of the Secretary of Statein C
Council as prescribed by Section 40. : : :

6. Lven however if the view above taken by me be the correct one, the doubts that hav
arisen on the subject, and other doubts that may reasonably arise us to the eflect of those pm
tions of the Act, as well as the real difliculty which exists as to passing the legal estate in case
where English law applies, reuders it very desirable, 1 think, that an Act of Parliument, of
nature above pointed out, should be passed as speedily as possible. :

7. The pewers given should extend to the acquiring of land, as well as to disposing of i.
and the name in which conveyances should be executed or taken, i, e. whether that of the Crow

~ or of the Secretary of State in Council should be defined, considering that nearly all'such cor
veyances contain covenants upon which Athe Sccretary of State in Council may have to sue or !
be sued, it seems mcre convenient that the latter name should be used than that of Her Majest

8. The power given should not I think be limited to the Governor General, or Governo-

-in Council, but should extend to all officers properly authori zed in that belialf by the seves
* Governments, for extremne inconvenience would result from the necessity of sending every co
veyance that required execution to the seat of Government for execution.
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“cuted by other Corporations.

4]
Generally spaaking a Corporation has but one seal which alone

idi -eds executed in the corporate name. The Chartefl oIf 1'698 :c;(;rélul%z p::;
gives validity to deeds & ole seal by the LEast India Company, .an canno : i any
vides for the use of a ?ma t relating to the Company, ever authorisad the usz of a selcon(l, 1
Charter ot Act of Parliames hrt ke Dt at the India House. But a separat:e seal called the sela
authorised seal is of course taa I é)elieve’ since the time of Warren Hastings been' keptl by the
of the East India Company, has, - Council of the several Presidencies, un-

. Governors 1 .
: 1, and by the in India, 2 h seal
G overnor Generalin Co?:‘:,,’the corporate seal have been executed 1‘n Iggll L, 1lr:d which s
der which all deeds lte('é“;y E)e Courts in India as the corporate seal of the Company.
treate
has always been

e the legal origin of these separate seals, but itwill pg‘obal:ly be
been able to tnaceh ne:essity of the case, and the recognition of thz use of such
any other than t ;oth in India and at Home. _ N
- of State in Council be incorporated, I think express prldv;‘s:;: :E:::;

Should t::" :::":; Zi};’arate corporate seals by the Governments of India, and o
be made for the

Presidancies. (Signed) W. RITCHIE,
| Advocate General.

I have not
difiicult to assign

seals by the Bast India Company,

gth February 1859. True Copy)
( (Signed) R. B. CHAPMAN, .
Under Secretary to the Governm ent of India.
1 1o the der Udalut, to the Board of
jcated to the Court of Sud er Ud
Order.-—OrdeTEd It{o bfxuzol?er:z?tlment, to the Government SOllCltOl;l in :;-f]‘?:i:cea:jl Iij::;i?
Revente, .ﬂu‘ouglg‘h :he il‘aied 18th January last, No. 62, and also to the Mihitary
Miunutes Consu tation,
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the Government Plea .
Works Departments, and to e et o opes)
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o : L D ‘ 9. With respect to contracts I do not tak : At T et :
. ; : : ‘ " ditliculties occasi}mcd by the present Act. Ofl tt];:; Sil(r)l:trzlrf;w tlhilt]iiir.ﬂ}‘ o takes of the
. ' : greater facilities are given to entering into contracts in India on ’behalf of th:téf;vsome‘l‘espects
existed before the Act; where a contract Was entered into with the Iast India Ce:]mem thar
‘ A | . i , duly exceuted under the Corporate Seal, no difficulty could arise so far as the form Ofmfﬁfll?’ ?nd
§ v | » : ; was concerned ; and wherever conveniently it was practicable, this mode of execution Wa:“:}ltwn
~ ' | . ed. DBut numerous cases arose especially as to contracts executed out of the Presidenc '1? opt-
' ‘ as to which it was jmpossible to consult the law officers, or to procure the execution gf a ::::.,
lar deed under the Com.party’s .Seal. In thesc cases gl:eat uncertainty often existed'as to whet?xer
however binding 10 other respects was Linding on the Bast India Company as being
hich in ordinary cases could only be bound under its Corporate Seal or u oa
the other contracting party who according to English law, was not bouud by an execu ory c?n .
tract with a Corporation, unless the Corporation was itself bound. The result was that ah..)hou::l-
the objection of the want of a Corporate Seal was never set up as a defence by the Governme Orl
to the perfermanc? of a contract on its part, tha objection though waived by it was one to v.";}l-bl’
it was f"‘?‘lue”tly e_\'pr\sed; and thus coutracts complete iu all respects, save that tliéy didllK .
< admit of execution under contracts entered into in the name ofl:ri

ollicer expressly on bohalf of the East
10. This objection 1 apprehend will no lopger prevail under the present Act, where ﬂ;e
1

«d mnto with the authority of Goverament in [adia. For assuming the
o
act so as to render the Secretary of

the contract,
a Corporatinn, w}

——
., A A

{he Company’s seal : . g
1ndia Company have been defeated.

-

contract has been enter
Government here to have au

State in Council liab'e upon it,
Seal can now arise. The Secretary of State in Counci i > :
y uncil not being a Corporation,

hinking that the Indian Governments have the power to bind the Secretar
of State in Council by contracts entered into, and to be performed in India, it follows that bot{1
- partics to such a contract would be bound, whether it were under seal or technically in the
name of the Scerctary of State in Council, or not, provided it were in other respects concluded .

ith the Government,
. . that in respect of contracts any alteration in the Act is ree
' , But the opinions expressed on the sul?ject at Bombay are entitled to much weight, and
. ‘ ) to the correctness of my view, 1 think it will be preferable  if the A :
= Act be amended as to conveyances, to introduce an expresédeclaratory provision as to contracts ol
Put if any alteration be made, [ would respe’ctfully suggest that it be made in terms’
rge to give yalidity to all contracts whether under seal or not, and whether in the
name of the Secretary of State in Council, or in any other name entered into with the authority
5 divcct or indirect of any of the Indian Governments by any officer of the Government. The
n should be suflicient to comprehend 2 contract by correspondence between a Go-
: . yernment 0 f his authority, and a third person, which would be
binding as against the Government if it were a private person and the principal of such officer,
‘ but which the other contracting party might, when the Government represented the East India
d on the ground that the officer did not contract, and was not liable

Company, have repudiate
¢ acting within the scope of his duty, and that his prin-

B ‘, individually, being & Government oflice
: * cipals had not contracted, and were not fiable for the want of their Corporate Seal.

12. Ithinkit will be desirable also to call to the attention of the Secretary of State, the
ode in which the purchase of ships in this country by the ladian Govern-
cted, such ships undoubtedly become the property of Her Majesty. But
ce of the Bill of Sale, that they are acquired for the pur-
yose. of the Government of India, in order to distinguish those from other ships belonging to
Her Majesty- This may Le done by making the Bill of Sale run either in the name of ;Ier
Majesty expressly for the purposes of the Government of India, or in the name of the Secre-

: tary of State in Council of India, on account of Her Majesty, which in‘,some respects, may be
T : more convenient. No legislative provision is required for this purpose—and the sale of such
ships if re-sold, will follow the general law as to the sale of personal property by the Govern-

ment of India which T have already discussed. A
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o technical rule as to the necessity of the contract being under
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¢ minor importance Las been rought to my attention by the Go-

3. Auother question 0
s) and may be here conveniently noticed, iz, as to the mode of
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filing an answer to a Bill of Equity in the Supreme Courts in India. The Secretary of Sta -

Council is empowered to sue, and be sued as a Body Corporate.

The usual mode of answering on behalf of a Corporationis by answer under the Corp

‘Seal, and in London there would be no difficulty probably iu filing an answer under the
.and seal of the Secretary of State affixed in Council.

But in this country a litigious plaintiff might object to accept the authentication unde
hand or seal of any Government official in this country, and mi bt insist on its being signe

‘sealed in England. It is not probable that any such difiiculties will arisc, usif raised i

only delay the plaintiff. I apprehend that practically a Power. of Attorney, or.evena
from the Secretary of State in 'Council to the Governov General in Council, or to th
vernment Solicitor in Calcutta, will -suffice to authori.e the filing an answer which st
virtnally binding, : S g ‘

14, In these remarks I have assumed, that the Secretary of State in Council is 1

vested with the general powers of a Corporation. I do not think the capacity to sue, a

sued as a corporate body, which is couferred on the Secretary of State in Council, cons
him a body corporate for general purposes ; a doubt, however, may possibly be raiscd
point from the words of Section 41, which preserves in force and makes applicable to the
tary of State in Council, in place of the East India Company, all Acts or provisions 1
force under Charter or otherwise concerning India—as the East India Company is incor
by character, and as nearly all the privileges secured to the East India Company by ¢
alone, had been before the passing of the last Act either annulled by, or merged into pre
by Act of Parliament, except the privileges of a Corporation .conlerred by the Charter «
it may perhaps be thought that among the provisions thus made applicable by the lats
the Secretary of State in Council, are those which incorporated the East India Comp
gave it perpetual succession and a common seal. I do not think however that the c!
have this effect, because the provisions thus rendered applicable to the Secretary of
Council, are those in force under Charter or otherwise concerning India, and are applie
Secretary of State in Council in the place of the Company, and the Court of Directors,
the provision in the Charter incorporating the Company is not a provision specially cot
India, and as the East India Company itself, is left by the Act in existence asa Corpo
is clear I think that that provision cannot be held to apply to the Secretary of State in
in substitution for the Fast India Cogﬁpany. :

It is desirable however that it should be ascertained upon the refercnce now abe

made to the Sgcretax‘y in Council, whether my view as above stated 1s right, and if nc
. should be corrected. ' |

15, Tt may perhaps be thought that the simplest mods of meeting the difficulty
transfer of property in India, is by expiessly incorporating the Secretary of State in
Some convenience would not doubt attend that course : but it would I think be out-w
the inconvenience arising from it in this country, unless the Act clothing the Sec
Council with a full corporate character provided expressly for the execution of assw
C'Ontracts in India, in a mode similar to that already pointed out as advisable. In IL
f:ons aga:mst the East India Company for pensions, &c., which it would have been
Inconvenient to entertain in the ordinary Courts of Justice, have been defeated npon
' i that the defendants were a Cc
N..g.eezt%‘bson perdus the East India Company, by Brig. f:iiugit tjhe contract sued on was
Bel‘:?hc:lﬁzgfx-’?ag;? Fost In.ia Gompany, 17 Common the cori)orate seal.¥ Probably the
’ v might have been defeated upon othe

ate character of the defendants afforded a
) Ch_e;:lf upon the "_“ai“te“ance of actions of 4 harbassing nature, réspccting matters no
th;;:tliff:ea:i::ir;zfiz:: :’}feac(i:urt'of Justice, In this country, however, as already'

unjﬁstly, and even the balanf:mte characfer of the Eas? Im.ha Cf)mpany, general

of convenience was against it.  If therefore the S

Counci i i
ouncil be invested f"”-th a corporate character, I think a provision as to the executi
and contracts in India should stil] be introduced

But the objections‘ founded, or the corpor

16.  Even in the case of deeds executed under the seal of the Fast India ¢

India, before the la?e Act, an anomaly existud, which distinguished such deeds from
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