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Proceedings of the Madras Government, Public IWorks Department,
Jor the month of December 1859.
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No. 97. Read the following letter from CLEMENT DALE, Esq., Government Pleader, Sadr
Adilat; to J. D. BOURDILLON, Esq., Secretary to Government, dated Madras,
8th December 1859, No. 148.

Paragraph 1. I do myself the honor of ackrowledging the x:eceipt of th:_e order of Govern-

ment of date and number noted in the margin, and to state for

Ord"blli""“”w‘;e'“u"ef"llrﬁiz’n §°‘ 2687,  the information of the Honcrable the Governor in Council, that

Pablie Works bep . in my opinion the Act No. 13 of 1859, is not retrospective, so

as to affect transactions which had taken place previously to the passing of the Act; nor do the
contractors referred to (in my opinion) come within the purview of the Act.

2. The contracts entered into by Major Marshall with these contractors, are unartistically
prepared, and in consequence considerable difficulty ariges.

3. The suits referred to have been instituted in the Subordinate Court of Madurs,
numbered 18 and 19 of 1859.

and -

4. The two suits have been commenced in the name of Captain Ryves. Thisis clearly
wrong, they should have been instituted in the name of .the Secretary of State for India in
Council, or of Lieutenant Scott; from the manner in whlch.the contracts are prepared, some
question might have been raised by the defendants, if t?xe suits had been' commenced by either
of those parties, and they (the defendants) had been advxsed' by a professional man possessed of
ordinary knowledge; but there can be no question that C.aptam Ryves could not have maintained
the actions, if the objection had been taken in the pleadings.

5. By the plaints Captain Ryves seeks to recover, a re-payment the of balances of advances
made to these contractors; as also payment of the penalties, which by the contracts are stipulated
to be paid, in default of the contractors completing the works within stipulated periods.

6. In the replication filed in O, S. No. 19 of 1839, it is averred that * tha contract having
‘ been broken by the defendant, he hasno claim whatever for value of work done, and the amount
“ of all advances might by Law be recovered.” Inthe replication filed in O. S. No. 18, a similar
position is set up; and I observe Captain Ryves in his letter of the 29th October 1859, enun-
ciates the same doctrine. Under the circumstances of these cases, it i3 cle
could have been supported even if the Plaintiff had not waived
giving credit in his plaint for the value of the work done.

ar no such position
any such supposed right, by

7. As regards the recovery of the penalties, T am of opinion that the plaintiff should fail
in both suits, : :

8. The defendantsin No 18 aver, that the terms of the agreement had not been fulfilled
on behalf of the Engineer. That the advances were not made according to the agreements, only
Rupees 1,500 having been advanced instead of Rupees 2,500, They admit the receipt altogether
of Rupees 7,000, but aver work bas been done to the value of Rupees 6,451-2-0. That having
collected materials, they applied for plans, &c. but were stopped. That subsequently orders
were given to commence at a different point from that provided in the agrcement. That
during the rains they were stopped by order; as alsoon Sundays. That the work was not
measured as it procceded ; and that Major Marshall had enlarged the time. In the replication
filed by the Government Vakeel, it is admitted that only Rupees 1,500 were paid on the 16th
June, but it is averred that Rupees 2,000 were advanced on the 10th July. The value of
the work done is traversed; while the application for the plans, and consequent delay, is not
denied, but merely traversed, with an offer to deduct any time, which the defendants might
succeed in proving to have been thercby lost to them.' The variance from the agreement
the point of commencement, is not denied. It isthen averred that the stopp
on Sundays. is the rule of the office, which was known to the contractors,
of Government, dated the 12th of January 1847, (Gazette page 83) is re
averred, that Major Marshall had no authority to cnlarge the time,

s as to
age duiing rains, and
and the notification
lied upon ; and it is also
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9. Tnthe O. S. No. 19 the dcfendant avers in kLis answer, that the plan and estimate were
not given to him till five months after the commencement of the contract; also that a further
period of two months expired before the work was pointed out ; also that he had been prohibit-
ed from working on Sundays; and that while Major Marshall was on circuit, he was further
delayed ; and that Major Marshall relaxed the contract as to time. These averments (except

the prohibition of work on Sundays and the allowance of further time by Major Marshall) are
not traversed or denied.

10.  Agreeably to the rules by which Courts are (or ought to be) governed,
averments made by one party and not denied or traversed by the other, are admitted, the pro-
hibition to work on Sundays is indeed admitted by both replications, but the notification by
Government of the 12th of January 1847 is relied upon, I consider this insuliicient ; in all
contracts prepared by the Company’s Solicitor an express provision was made ; and unless that

is done, I am of opinion that such notification cannot be effectually set up so as to defect the
defence.

the truth of

11. Of the two defences the case of the defendant in No. 19, as it now rests on the plead-
ings, is unquestionably the strongest; and in that case the claim for the penalty must fail. In
the other, from the manner in which the replication has been framed, the issue as recards the
penalty will depend on the evidence adduced, but my impression is that if the averme;ts of the
defendants could have been denied, it would have been done in the replication.

12. Underall the circumstances, I should advise that a fresh arrangement should be entered
into with both contractors, if it can be eflected.

13. If the contractors will not come into any reasonable terms, then [ advise that Captain
Ryves be permitted, if the thinks fit. to pursue these suits ; and I recommend in such case that

they be pursued with vigor. As the pleadings now stand, the objection I have alluded to can-’

not properly be taken. It does not, however, follow that the Courts may not allow the objection

to prevail, although not raised on the pleadings. Should such a result take place, the failure will

be caused by Captain Ryves havinginstituted these suits in their present form, and without sanction

previously obtained, and it will be for the consideration of His Excellenc

be should defray the expenses incurred. If the suits be now dropped, it is clear .
N ’ that

Ryves will be liable to defray all expenses hitherto incurred, an at Captain

d it is with the vie i
. . . ] w of sav
him from this result, that I advisc he may be permitted to carr ng

¥ on the suits, (should the con
to come to terms) under the ho i . e . LT
tractors refuse to ) pe he may ultimately succeed in obtaining judg-

ments and consequently the costs incurred.

y in Council, whether

14. It is needless to enlarge on the difficulties which must beset Government
tracts of a description similar to these are made by Government officials
ness of a contract system answering, if the terms of contracts are so n
as is averred in the proceedings now under consideration.

, 1f con-
3 nor upon the hopeless-
eedlessly departed from,

15. Ireturn the papers which accompanied the proceedings noted above,

No. 98. Orper THEREON, 15th December 1859, No. 2924,

1. This letter will be communicated to the Chief Lngineer with reference to his Ietter of
November 11th, No. 7128. The Government authorize the course suggested by Mr, Dale in
paragraphs 12 and 13; that in the former pavagraph agrees with the Chief Engineer's recom-
mendation in paragraph 5 of his letter above 1eferred to. The Government will decide after
the result of the suits shall be known, whether the costs of the suitsirregularl

¥ and informally
filed by Captain Ryves shall be borne by that officer or by Government.

2. The Government resolve o call the particular attention of the Chicf Lngineer to the
remaiks in the 14th paragraph of Mr. Dale’s letter, in which they fully concur. It is evideyt

. that if the system of executing work by contract is to succced, serupulous good faith must be

;
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observed towards contractors. Government have repeatedly enforced this truth, but there appear
to be still officers in the Public Works Department who disregard it. This requires the con-
stant attention of the Chief Engineer.

3. The Government authorize the Chief Engineer to allow more liberal terms of adjust.
ment to the contractors, in consideration of the want of regard to their rights exhibited by the
late cxccative officer in his treatment of them.

(Signed) J. D. BOURDILLON,

Secretary to Government.
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