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No. 27. Read the following letter from J. H. BLAIR, Esq., Subordinate Judge of Rajah-
-~ . .
mundry ; to H. FORBES, Esq., Acting Sccretary to Government, dated Rajahmun-
dry, 12th October 1857. .

Sikr, .
1." Having at length obtained copies of letters and documents connected with the road
through the burying ground at Bezoarah, which have not been laid before Grovernment, I have
the honor to forward them, and at the same time to make a statement of what occurred.

2. Soon after my arrival at Bezoarah about 15th June 1856, a sum of money-was granted

for repairing roads; and among other improvements, I wished to repair the road through the

. burying ground, which led, not only to Mr. Way’s house, as stated by Mzr. Fraser, but to 3

other houses, as shown in the sketch Plan, and was used in the dry seasonas a cart road to vil-
lages several miles distant. . '

3. Knowing that the Mussulmen would object to the ground being disturbed, I sent for
them, and asked their leave to gravel the old road : they consented, provided no tombs were dis-
turbed, and no trenches dug. The line across the fields was then newly marked out straight in-
stead of the old zigzag path, as I intended to make a proper carriage road, and to continue it
all round, as shown in the Plan, )

4. So far all was well, when to my astonishment ‘Dr. Miller wrote, remonstrating against

Seo private wr'mspon dence already be- IInY making a new roz.ld, and that the ground was .already his &e.
fore Government. ’ answered telling him he had nothing to do with the road, or

. any right to prevent my repairing it that I had never thought of
asking ]'ﬁs leave to repair an old road, through ground of which, I clearly pointed out, other
. No. 56 ;)L; Suly Aatine Joint Ma- parties were the’ owners, and that they _had not transferred the
gistrate to Acting Magistrate. ownership to him; whereas I had obtained their consent to do

, teferred in No. 183 of 10th July  what T wis! . .
1 Aeting Magistrate to Acting Joint I wished. The next day he put up his fence which I called

Magistrate. on him to remove, and wrote* to the Acting Magistrate request-
I.Stﬁfg}’g{:j,iitg‘?é ff%?g‘ng },‘;ﬁ‘:f‘:g}g:‘ ing his advice. Ihad also written to him privately before, and
istrate, . in his privatet letters which Ihave unfortunately destroyed he

g
No. 183 10th July Acting Magis- . .
trato to Acting ot Magstrate.  acknowledged Dr. Miller had no right to fence off the road

which indced he subsequently admitted officially} He§ answered
« I should proceed under Act XXI of 1811.”

5. A day or two afterwards the Mussulmen came to me and complained against Dr. Miller
Seo lotters between Dr. Miller and Mr. for fencing off part of their burying ground without their con-
Slnic from 15th to 18th July.  sent as shown in letters already before Government. The final
* Nos.67 and 68 July 19th Acting N S
Joint Magistrate to Acting Magis- Was that on the morning of the 19th Dr. Miller’s fence was re-
traie. © " moved by my orders, as he could show no right or title whatever
to crect it has detailed in my letters noted marginally*"to which with No. 70 and 79 I would
beg particular attention. : .

6. Mr. Miller appealed to Mr. Fraser, who* then accused

e M i - . . . -
* No. 193 22nd July Acting Hagls~  me of Acting illegally and contrary to the regulations. This I

trate to Acting Joint Magistrate.

t No. 70 July 21st. , answeredt showing that I corresponded with Dr. Miller to save
No, 79 Acting Joint Magistrate to ., .
Acting Magistrate. him annoyance, as up to the day the fence was removed (the

19th July) we had been on friendly terms.

7. Mzr. Fraser then wrote to me to obtain certain information, requisite to decide the dis-
. . . ute between Dr. Miller and myself, thi 1

No. 203of20th July Acting Magis. P . yself, this was sent to him .as
trute to Acting Joint Magistrae. shown by my letter® 1lay much stress on the documents and in-

. l:lt;g ?;r::j&l lh\;ldilll:: Ao Nos, Jormation then forwarded, as upon them Mr, Fraser grounded his
1-2-3 translations of Arzee and Ky- final decision, as detailed in his letter of 9th August No. 220,
ficts. particularly in para 5, I was perfectly satisfied with the decision
and having the permission of the Mussulmen to repair the road, (while their complaint against
Dr. Miller for enclosing a part of their ground had not been withdrawn) I determined upon go-

ing on with it. Being however unable from illness to attend to it mysclf, I asked Captain Orr to
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* - portion of the track left outside the fence. IHere the matter might and
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set my people to work, which he agreed to do,
Dr, Miller, if he showed that he had the conse
men. As Captain Orr had anticipated, it appeared that Dr. Miller had made use of the time

to gain the written consent of a few, and on his assurance that it was * of all”” Captain Our yield-
ed the point, and, as we had arranged, contented himself with dire

on the understanding that we should give way to

cting the gravelling of the
woyld have ended, but for
! ' and inciting them to drive off my people. This coupled
induced }?aptam Orr and me to exert ourselves; and in a few days we
ad obtained the wri stw

t Translation alrcady sent by Dr. bei ¢ wiitten consent of between 80 “'?d 90 Mussul-

Miller. : ~" men, being the heads of about all the families here having been

. o § shown Dr. Miller'’s agreementt I perccived, that instead of its
being between him and “afl,” the Mussulmen, as he had stated in his usual reckless style of as-
sertion, it contained the names of only four, and therefore 1 called upon him to remove his
fence, as it was then clear, that un.der the Acting Magistrate’s decision, he had no right to the
ground, and had put up the fence illegally. The same evening Captain Orr, 1, and the Mussul-
men went to the place to mark out the line of road, and in doing $0 one or two fastenings of the
£ Sco para. 2 No. 233 August 18th })ambo.os of the fencfz were accidentally removed. Dr. Miller

Acting Magistrate to Acting Joint 1mmediately complained to Mr, Fraser that I had sent him a

Magistrate. J ’
Agistrate notice at 5 o'clock, and pulled down his fence at G also apparent-
ly stating that} he had a written document from 15 out of 17 ‘of the ow

in which his fence was that there were 3 burying grounds,

Dr. Miller sending for the Mussulmen,
with his defient taunts,

ners of the burial ground,
not one, and making several other
1 No. 233 of 16th August, unfounded and rf:ckless assertions Mr. Fraser then wrote another||

letter to me, which when compared with his former letter of 9th
August, speaks for itself. He had after a full examination of all the papers, the Kyfictsq given
by the Mussulmen themselves, and the village Officers, the Plan
. sent, and the correspondence between Dr. Miller and mysclf
given his final decision. On the 18th finding it did not suit Dr. Miller, he upset it, and gave an-

other perfectly different on exparte statements made by Dr. Miller, which the evidence alrcady

before him and the statements of the real, and undisputed owners of the ground direcily contradicted

I answered giving my reasons for sending the notice to Dr. Miller, and

}fgii:; ‘?I':f:ftnllgg};mm t Stating that Captain Orr and the Mussulmen had removed a part of the

Acting Magistrate. fence, meaning thereby, that I had nothing to do with it in my official

22nd Aﬁgqst No. 246, Act- capacity. Mr. Fraser answered ¢ that the Mussulmen had no right to

?ﬁnnfﬁfg::;gf Acting  interfere, they had consented to the fence being put up, and must go to

a Civil Court :” though one week before he had declared them to be,

undoubtedly éwners of the burying ground, and that no one could fence off a part, or repair the
road, without the written consent of all. ’ )

9 Copies sent of Kyfiets and Plan.

8. On hearing this, they again came to me with a complaint, and to strengthen it, as Mr.
Fraser appeared determined to believe any thing Dr. Miller chose to say, rather than the very
men whose right to the ground had never before been disputed, and had once been confirmed by

himself after full investigation, I took depositions on oath from seven of the most respectable of .

them, among them the four men who gave the agreement to Dr. Miller which I sent with the
complaint. 1 also sent the agreement® given by Dr. Miller to 4 of them,
who swore that a corresponding one had been given by them, which even
those 4 then wished cancelled, according to its terms, as they had no ldea when they gave it,
that Dr, Miller was going to take advantage of it to stop the road, which
t f;g ?oi‘::g‘g?agaigttr}:ugc:; was a public bcneﬁ't, they also declare(.l no (?thcr agreement had ever
Acting Magistrate. been given. It pointed out the utter illegality of the document, but
1 No. 277 9th September . . . .
Acting Magistrate to Act-  Mr. Fraser only wrote} back again referring the Mussulmen to a Civil
ing Joint Magistrate, suit for damages. . :

* Translation sent,

9. This letter clearly shows is determination, and bias in the matter, not one of the state-
ments in it are correct, and the inferences and comparisons, are not either warranted by the facts,
or applicable to the case in any way. :

10. Thus the matter stood when I left Bezoarah, the road had been finished up to A in the
plan; but Dr. Miller had stopped the further repair of it, and eructed his fence in spite of tho

nt of all, or any great proportion of the Mussul-.

A, A
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opposition of the Mussulmen, being backed by Mr. Fraser, who though I had; re;peatedl}.r urged
“him to come out, and settle the matter on the spot, would never do so. I believe, knowing full
well, that if he did, he must remove Dr. Miller’s fence, and order him to make. no further oppo-
sition to the repair of the road. The Mussulmen were extrer-nely angry, and if it had not been
for the great influence of Captain Orr with them, and my advice, they \Zvould h?.ve rem?ved. Dr.
Miller's fence by force, and created a disturbance, they have .been deprived against their will of
a considerable portion of their burying ground, and can obtain no redress,.as they do not know
how to set about it. The Plan will shew that just at the. part of the burying g.roun.d where the
road was narrowest, Dr. Miller projected the angle of his fence about:. 3 feet. into it; the road
could not be made further west, on account of some tombs, but part of it l:emalr'led, and was used
daily by the residents of Bezoarah, and Dr. Miller himself, wl.lo in making .hxs fence at:tually
e g'ate into the burying ground opening on to the road, which }fe used without t.he slightest
compunction, though he objected to my gravelling it for the convenience 'of the publie, he never
attempted to shut up the whole of the road, and when he first put up his fence, he n'loved the
standards about 2 feet back at the request of Mr. Way, who asked him, whatever he did, not to

shut up the path altogether, and so prevent korses or fonjons passing along.

11. I never knew any one at Bezoarah before my arrival, and I cannot th-erefore be accus-
;3(]’ I hope, of any interested motives ; but from what I know and have heard since, I firmly be-
lieve that the reasons of Dr. Miller's opposition were, that. He had shortly before quarrelled
with Captain Orr (by whom and by whose friends the road was a good deal used) and he was
angry with me for not consulting him before [ commenced repairing the road, though I cannot
conceive why he should have” expected me to do so.

12. Captain Orr has sent me a copy of his letter to the Chiefj Engineer of 31.st March 1857,
and I beg to corroborate every thing said by him therein regarding the ro.ad, his statement of
what occurred on the 12th August, is with regard to what passed between himself anfl me, about
metalling the road outside the fence, perfectly correct, as to what passed between him and Dr.
Miller, I can only say that on that evening Captain Orr told me what had happened, exactly as

stated in his letter,

13. 1 would finally submit that I am utterly at aloss to understan.d what acts of m.ine and
Captain Oir’s regarding the road towards Dr. Miller can be charactexrxzed as “ oppressive and
-unjustifiable.” If there was any oppression, it was practised b): Dr. Miller towards the Mus§ul-
men, and the public of Bezoarah, by enclosing part of the burying ground of the former against
their will, and by preventing an old road being repaired for the benefit of the latter.

14, 1 also consider I was most unfairly treated throughout ‘E)y. Mzr. Fraser; he first de-
claved that Dr. Miller was wrony, then modified that opinion by deciding t.hat both he and I were
wrong, and finally settled that I was wrong that th.e ll[zfssulmen had no right to pr-even't the ap-
propriation of their own burying ground by D.r. Miller,"and that he was perfectly right in taking
the ground, and no one was to interfere with him.

15. The simple facts were, I wished to repair an old ,roa‘d fo.r the benefit of t'he public,
with the full consent of the owners of the ground through which it passed. Dr. Miller fenced
off part of the road and ground, & complaint was made to me by t!xe undaubfefl owners, ?nfl I
acting thereon pulled down the fence ; he then got a flocumept granting a COndlf:lona! permission
to put his fence up again from 4 owners ou? of 100, crected it again, and was aided in appropri-
ating the burying ground and keeping up his fence by the Magistrate, who first gave a decision
o him, and then another in his favour, witho‘uG any grounds ?’Vhat.ever for changing his
opinion. With regard to the road, I acted fo:: the benefit of t’he public, and was making it with
public money ; and with regard to the complaint of the owner‘.s of the groy:md, I most certainly
consider Dr. Miller’s proceedings came under the head of “ wilful trespass” and that I was per-
fe'ctly ju,;tz:ﬁed in removing his fence, nor can I see Yvhat other course was open to me,

adverse t

16. 1 would further submit that as I warned Dr. Miller agai.“St ﬁutti.llg up his fence at all,
either in the burying ground, or across the road, before he flld 03 ?ns cond‘uct was most
reprehensible and illegal, and that I should have been perfectly justified in removing it the very
next hour if I had thought proper to do so and though Mr. Fraser chose to consider that Dr,



—
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Mm er did not commit “ wilful trespass” though forewarned, and .complained against, directly he did
it by the owners. I donot think any one else can possibly have any doubt whatever on the point.

17. I would only further beg to remark that a fair estimate of Dr. Miller’s command of
mper, and character, may be formed from the facts, that within 3 or 4 months he contrived to
quarrel on distinet and separate grounds with 3 out of the 4 other residents at Bezoarah, and
that when called on by the 4 men who had given him a conditional permission to ‘ereét rd
fence, to remove it according to his written i red i . .
to do,s o. : ° : promise entered in the agreement, he distinctly refused

18. I have since writing the above heard from Bezoarah, that since Dr. Mill lof
station, the road through the burying ground has been repaired by the re;e tl ;r le t the
Collector, and I hope that after the explanation now given, and the conside:;tionn ; C}t)mgi Sub
and trauslations of Telugu papers herewith sent, the Government will withdraw tﬁ . the etters
cast upon Captain Orr and myself, in Extract Minutes Consultation under date 21st Ml mplutlation
reverse Mr. Fraser’s unjust and partial decision, order their burying ground to b arch 1857,
the Mussulmen of Bezoarah, and reprimand those who have becnb to blame thr::u' ot i

Dr. Miller and Mr. Fraser.

ghout, viz.

Letter from J. BLAIR, Esq., Acting Joint Magistrate of Masulipatam; to J. FRASER
Esq., Acting Magistrate Masulipatam, dated Bezoarah, 9th J uly 1856, No. 56 ’

Sir,

T have the honor to enclose copy of a letter addressed by me to Assistant Sureeon J. Miller
and to request that you will inform me whether [in the event of that Officer refustiDng to .remove’
the obstruction therein referred to] I should proceed under the provisions of Section II Act
X X1 of 1841, as a Magistrate or of Section IT Regulation II of 1820 as a Justice of the Peace.

—————

Letter from J. BLAIR, Esq., Acting Joint Magistrate of Masalipatam; to J. FTRASER,
Esq., Acting Magistrate of Masulipatam, dated Bezoarah, 19th July 1856, No. 67.

Sig,

1 have the honor to report the following circumstances for your information.

e

Dezoarah, that J. Miller Esquire Assistant Surgeon was without their permission enclosing with
a fence part of their burying ground. Monday the 14th was a Native
holiday, and the next day I wrote to Doctor Miller, requesting him to
remove the fence which Le had commenced, as he had no right to the ground. ' '

Vide No. 60 of July 15th.

3, On the 16th I received an answer requesting me to send him a copy of their complaint
and of the Regulations, this I did on the 16th, and on the 17th received a letter of which copy
is sent. Several of the expressions and allusions therein contained I consider most uncalled for,
if not insulting to me personally ; however of these 1 took no notice,
and sent a reply again requesting him to remove the fence, and referr-
ing him to a Civil Court if he considered he had any right to the ground. On the 18th, Doctor
Miller wrote me another letter, & copy of \yhich is forwarded.

No, 64 of July 17th,

3. This morning the fence not having been taken down, the sticks were removed by my
orders in my presence. Ddctor Miller told me when I was pointing out the part of the fence to

be removed * that he would not permit it to be touched” and ordered the persons removing it,
to desist. I therefore thought it better to remain, and sce it done myself in case of his attempt-

ing to resist the execution of my orders. ‘
4. Thus the matter stands at present. Ihave clearly pointed out to Doctor Miller both pri-

vately and officially that he has noright or claim whatever to the ground, and if he again attempts
to enclose it, I shall proceed as a Justice of the Peace under Scction IT Reg., 1T of 1820.

9. Onthe 11th instant, a complaint was brought to me by some of the Mussulmen of .
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'Letter from J. BLAIR, Esq., Acting Joint Magistrate of Masulipatam ; to J. FRASER, Esq.,
< Acting Magistrate Masulipatam, dated Bezoarah, 19th July 1856, No, 68.

S

Sie,

You are already aware from my letter No. 56 of the 9th Instant, and the copies of the private
correspondence between J. Miller Esquire., Assistant Surgeon, and myself, that he objected to .
my repairing an old road passing through the Mussulman burying ground near his house,

9, On the 15th Instant (the same day that I wrote to him regarding a com'plaint broﬁght
against him by some of the Mussulmen of Bezoarah, referred to in my letter No. 67 of this date)
I sent him a notice under Section II Act XXI of 1841, toremove the same fence within 2%
hours, as it obstructed a Public road.

3. You will see by his letter of the 17th Instant that he tries to mix up the two cases,

] though they are perfectly independent of each other one being a charge

?‘?g_’ g?x?;d::t:;lrg,let- against him of trespass, and attempt to enclose land to which he hasno

‘ title whatever ; the other whether I have the right to repair an old road,
to which he objects, though the ground through which it passes does not belong to him. .

4. Dr. Millerin his letter of the 17th Instant, objects to my ordering the fence to be re-
moved within 24 hours, under Act XXI of 1841. On consideration of the Act it appears to me
to be so loosely worded, that, by the strict letter thereof, any person may shut up a public
road for 10 days or more, without the Magistrate having the power to remove the obstruction.
Tt surely cannot be intended that the limit of 10 days allowed for appeal, and the further time
requisite for the examination by the Jury provided for in Section IIT (during which the Ma-
gistrate is to suspend the Execution of the injunction) is to apply to obstructions newly raiced,
suppose for instance that from malicious or other motives, a wall was built across the bridge at
the head of Boodemair channel on the Hyderabad road, has not a Magistrate the power of im-
mediately removing the same. I have put a case to show what might happen, and my opinion is
that there can be no doubt as to the spirit of the Act, that the limit of 10 or more days al-
Jowed thereby is only claimable in case of old obstructions.

5. Before Proceeding further in this case, I beg to be informed of your opinion regarding
the point viz. whether in the case of newly raised obstruction ina public road, a Magistrate has
the power of ordering them to be removed immediately, or not; under Act XXI of 1841,

Letter from J. BLAIR, Esq., Act{ingv Joint Magistrate of Masulipatam; to J. FRASER, Esq.,
Acting Magistrate Masulipatam, dated Bezoarah, 21st July 1856, No. 70.

Sir, ‘

With reference to your letter of the 20th Instant, I have the honor to inform you that in
obedience to your orders, I shall delay to repair the road through the Mussulman burying ground,
pending your further instructions. ) o S ‘ .

2. My letters to you of the 19th Instant No. 67 and No. 68, have shown that I did not re-
move the fence put up by Assistant Surgeon J. Miller, “ on the score of a public thoroughfare
Deing obstructed.” As to the written permission * which Assistant Surgeon J. Miller has inform-
ed you that “ he had obtained fiom the Mussulmen,” he distinctly informed me in an Official
Jetter, of which acopy was sent to you with No. 67, that he had no written permission, and
the complaint brougbt against him, on which I acted, has not been withdrawn.  °

E N aad

Letter from J. BLAIR, Esq., Acting J oint Magistrate of Masulipatam; to J, FRASER, Esq.,

Acting Magistrate Masulipatam, No. 79. s
Sir, . .
I have the honor to acknowledge the receipt of your letter No. 193 of the 22nd instant, and
beg to make the following remarks.
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2. On consideration of Regulation II of 1820, Act 1V of 1813, and the interpretation of ti
formfar that “ any Officer exercising the full powers of Joint Magistrate is com pet,el tt ’ lie
cognizance of charges against European DBritish subjects.” I considered that [ P'cr} ¢ oo ;\a{ :
gl.sterially, and wrote to Doctor Miller requesting him to remove the fence, inst n(;‘a;t act -
him as a Justice of the Peace, because I did not wish.to inconvenience him, er on 1(1) w"(zlmonmy
- that when he received my letter he would have removed the cause of com 15 tsomllq y,dan l'l O'PEd
were taken as it was a matter of 1o doubt that the complainants were palr)t ::vr.1er Of e}POSLUOHS
ing ground, and that no one could fence it off without their permission. In actii: t}t, ° [ury-
1 have committed two errors, the second being consequent on the first, the causesoll . Ir sge
stated, and I can only regret that to save Dr. Miller annoyance, I :lid ol st
according to Regulations for Justice of the Peace. ’ ot proceed strictly

3. As to the case being one of the simple trespass, [ admit that Dr, Miller had endeav 1
to make arrangements with the Mussulmen to put up a fence, but he was perfectl welr ::7.'1(,
that he had not their assent to enclose any part of:Y the bur ?ni
ground, as my private letters to him No. 2 of the 7th, andyN(:

3 of the 8th, (regarding the road) distinetly inf. i
. . ’ - d .
he had no right or title of any kind whatever to enclose any part of the gur;)inor:z:ou:(;m g]:;
g .

of these letters was written the day before, and the other on the day Dr. Miller bega ki
the fence. I submit therefore that the case was most clearly one of wilful trespass f\rng ema 1ln’g
own official letter to me shows that he kncw‘lhe ’had n:en al
right to enclose the ground.

Copies of private corrcspondence are
herewith forwarded,

July 17th 1856. legal
. 4, With re.ference t.o para. 6 regardmg the ““right of road”, 1 bez to remark that Dr.
Miller has no right or title of any kind whatever to oppose the repair of the road except o
the ground of its being a Nuisance, which he has taken 3 years to find out; and I conSi(;:ér th:
public benifit and comfort are in question in this case as the road kas been and is us;:d daily b
. persons going from the Hyderabad road to Licutcnant Way’s, Captain Orr’s and my own housg,
and as I told Dr. Miller, he rendered himself liable to a Civil action if he attempts to preven;
any one going along it. Asto the Musssulmen's right to enclose their burying ground, or shut
up the road, that is I submit fotally irrelevant to the present question between Dr. Miller and
mysclf.

5. In conclusion as the matter has Leen referred to you officially by both parties, I having
acted officially and for the benefit of the public all along, which I told Dr, Miller as he scemed
to consider it was a private matter between himself and me, and has now cut me for what I have
done officially, I request that you will, after making such enquiry as you think proper ; de-
cide whether Dr. Miller has a right to the ground he claims, and whether ke can prevent the
road being repaired or not. I can prove by witnesses that there has been a road past Dr. Miller’s
house, through the burial ground for 23 or 3 years, and /e has I submit no right of any kind to
shut it up, nor has he ever had any right to enclose any part of the burying ground.

Letter from J. BLAIR, Esq., Acting Joint Magistrate of Masulipatam ; to J. FRASER, Esq., .

Acting Magistrate Masulipatam, dated Bezoarah, 5th August 1856, No. 85.

SIR, -

In accordanée with the instructions in your letter No. 203 of the 29th Ultimo, I have the
Jonor to inform you that I pointed out to Mr. Conran the line of the new part of the road there-
;n referred to, and the old track through the burying ground, which I wish to repair. The new
Jine is to be 8 yards wide, including the trenches, the old track is only to be gravelled to a width
of 10 or 12 feet, and no trenches to be dug, as the Mussulmen object to the ground being dis-
turbed, or dug up.

9. The limits of the burying ground were pointed out to Mr, Conran by the Mussulmen
' in the presence of the Moosundar, who reports that those shown are the

r sent, : .
Repo correct ones according to the accounts.

3. The village officials and the Mussulmen have given Kyfiets de-
Kyfiets sent. , claring that all Mussulinen travelling through, or residing in Bezoarah,

e P e e e e e e e e e e e e e e o e Mt P Tt o e ~
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havea right to bury their dead indiscriminately’ in any part of the burial ground, and that no
particular portions thereof have ever been assigned to particular families or individuals.

Letter from J. BLAIR, Esq., Acting Joint Magistrate of Masulipatam ; to J. FRASER, Esq.,
Acting Magistrate Masulipatam, dated Bezoarah, 20th August 1856, No. 91.

Sir,
No. 233 of the 18th Instant. I have the honor to acknowledge the receipt of your letter.

2. T beg to state in reply that acting on the final orders conveyed in your former let-
ter*  to enable either project to proceed you mus i i

© Ko, 220 ofthe 9th Instant. Proj P you must obtain the written
' gonsent of every Mussulman of Mature age, or at least of the head of
every family at Bezoarah, for the repair of the road in the modz proposed, or that Dr. Miller
rocure a similar sanction for the erection of his fence,” I considered it my duty to send the let-
ter to Dr. Miller knowing that he was again putting up his fence although he had not obtained
the written permission of all the Mussulmen.

3. Dr. Miller is mistaken in stating that “ I caused the removal of the fence within one
hour after the receipt of the lettar.”  Whatever fence was removed, was so conjointly by Captain
Orr, and the Mussulmen owners of the burying ground, the former I believe not recognizing
Dr. Miller’s right under any circumstances te put up a fence across a road in use by the public.
and the latter exercising their undoubted rights.

Letter from J. BLAIR, Esq., Acting Joint Magistrate of Masulipatam ; to J. FRASER, Esq.,
Acting Magistrate of Masulipatam, dated Bezoarah, 30th August 1856, No. 97,

SIR, .
[ hate the honor to forward herewith a complaint from the Mussulmen of Bezoarah, against
Dr. Miller, for refusing to remove the fence erected by him in their burying ground.

2. 1 also send an agreement given by Dr. Miller, to 4 of the Mussulmen on the 19th of
July, by which you will perceive that he agrees to remove the fence when required by them,
which he now rcfuses to do. The document is in itself an invalid one, as part of a community
cannot grant a permission involving their rights of all. ~ : :

3. T have taken depositions regarding the ownership of the bury-
ing ground from seven of themost respectable Mussulmen of the place,
and beg to send the complaint, agreement and depositions for your
gg.- 322’ ﬁgx:: ;gg(‘l :ggg: orders. I took the latter as it appears from the contents of your letters

! noted Marginally, that you have been misinformed as to the real facts
of the case.

Herewith sent.

4. Ttappears from para. 3, of your letter No. 233 of August 18th that 1 can act in this
matter as a Justice of the Peace, and I should do so ; but, for the remarks contained in your
letters regarding the rights of the Mussulmen, as I myself have no doubt that Dr. Miller, has
acted illegally.

5. I therefore consider that the best course for me to pursue is to forward the case to you
for your decision at once.

Letter f1~;>m J. BLAIR, Esq., Acting Joint Magistraté of Masulipatam ; to J. FRASER, Esq.,
Acting Collector, dated Bezoarah, 11th September 1856, No. 107.

SIR, 7

I have the honor to forward another Petition presented by some of the Mussulmen of Bezo-

arah, on the same subject as that sent with my letter No. 97, of the 30th Ultimo, praying that it
may be decided at once. -

e e e
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From BOHOOPATE VENCATAREDDY, Majoondaroo ; to J. II. BLAIR, Esquire, Acting
Joint Magistrate in the Zillah of Masulipatam, dated Bezoarah, 1st August 1836. "

The Urzee of Bohoopate Vencatareddy Majoondaroo of Bezoarah Talook.

With reference to your order dated 31st Ultimo instructing me to report about the bound-
aries of the burial ground of the Mussulmen situated on the east side of Bezoarah, and ncar the
house of Dr, Miller, and how it is entered in the Village accounts, I beg to forward the reports
received from the Village authorities and from the principal Mussulmen of Bezoaralh, who de-
clare that a mosque has been erected in that ground during the time of ancient kinos ’ and that
tl.le Mussulmen are in the habit of erecting in it tombs for deceased Mussulmen :vit,houtv any
distinction of places, or rights of families. It appears from the account that the said ground
was included in 10 Coonchems of which is the precinct of the Village :
the Checoobundy Mashat or measurement accounts that the bad
sured ascertaining it is Varambakum Gobla Dibba.

I have also compared the reports with the Mashat accounts, but no difference was found re-
garding the boundaries the difference in area according to measurements taken at present, and
some time back. ’

but it appears from
ground had been separately mea-

T have also shown the boundaries to the Surveyors, which I had fenced with the bamboos

A form corresponding the Checoobundy account for the Fusly 1239 definine the boundarics of
the burial ground situated east of Bezoarah. -

The piece of ground No, 92 is bounded as follows—

1. » .
* This was taken up for the Booda- .. p. .} On the east by the piece of land No. 107 of Mooha-
mair channel as shown in Plan, een I'acha.

On the south by the Bushy way f; Parooi ca Villao
to the road leading to Ellore, y way from aroombaké Village

1. On the west by Saree land of Syed Selar.

1. On the north by the land No. 105 (which was entered in the name of Meeroohoossain
in the Chekoobundy accounts but at present under Selar Sahib) and partly by Sary land No. 106
(which was entered in the name of Meerbagoo in the Checoobundy accounts and at present
under the cultivation of Nagaty Narrainsawmy.)

The area of the burial ground lying within the abovementioned 4 boundaries according to
the measurements taken by a measuring rope of 44 cubits in reference to the Checoobundy
accounts is as follows— ,

3 on the east. 3 on the west.
214 on the south. § 2! on the north,

Thus the length of the burial ground is 3, and the breadth is 21§ and the square Coontas

812 or 1 yadoom 6} manicas at the rate.of 32 Coontas per candy. '

N
4 5F
N Although the ground is situated within the above said,
+ .
6 boqndaries, yet according to the actual measurements taken
wi3 : by the measuring rope of 44 cubits .and after personal exa-
1E mination of the same it is as follows——
.
S
on the east. 3

1

z

14 on the south. |
3 on the west,

£% on the east.

1
g

7 on the north. These are the measurements taken on the 6 sides of the ground.
27 . . . . .

5
on the north.

e T N

" pet area is
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- On the average, the length is 333
s . And the breadth........cocvuues 142
and the Square Coontas are 67 from which deducting 1§ which is the area of the nook, the

Candy.

As the Chekoobundy measurement of this village is not yet completed, the area of th
burial ground No. 92 as entered in the Chekoobundy rough accounts does not correspond with
that taken by the actual measurement of the land by the measuring rope of 44 cubits, though

the boundaries for the same entered in both accounts correspond with each other. But the

present measurement is correct.

In the Chekoobundy accounts this burial ground is entered under the Village of Parum-

baka, and in the Village Dowl accounts it is entered under the Coorooroola land, attached to

Village of Parumbaka.

All the Mahomedan inhabitants of this village have a right for this land and the dead bodies
of the people of their faith are entered indiscriminately in any part of it and tombs erected
over them. There is no particular portion allotted to each family.

1st August 18356.

. (Signed) AVOOLA KRISTNAMAR,
‘ Village Moonsiff.

:: Ié ‘];EA%II{‘? }1;" AJOO’} qunums.

Forwarded to the Hoozoor on st August 1856.

(Signed) - BOOPATY VENKATAREDDY,
' Mazoomdar.

(A true translation.)

(Signed) J. BLAIR,
Subordinate Judge.

To the ITonorable Company.

The Kyfyet given on the 1st August 1856 by the undersigned inhabitants of Bezoarahin the
Talook of Bezoarah Fusly 1266. )

The Talook Mazoomdar Boopaty Venkatareddy Naidoo having desired as to state the cor-
rect boundaries of the burial ground situated adjacent to Dr. Miller’s house at this place, and to
inform whether all persons are allowed to bury dead bodies in'whatever place they choose within

that ground, or whether particular porticns are allotted to particular families, we beg to state the

following true facts.

years ago, during the time of ancient Pachas, a mosque was erected in this burial
ground, and ever since that time Mussulmen are in the haitbit of interr.ing dFad bodies around
that mosque. All the dead bodies of the people ?f our faith, whethex: mhabxtam:.s of this Town
or of Travellers that die at this place during their journey, have bet.an interred without any dis-

All people of our faith have equal right for this place, aud not one or par-
here is not particular portion allotted to particular family.

~ Several

tinction of place.
ticular person. T

- This ground is bounded on the west by the sary field of Selar, on the north partly by the
Sary field of Sakoo Selar, and partly by that of Condaboyanah Kistnamah and Bagunty Narrain-
sawmy. On the east by the western bank of Government Canal from Boodamaroo,’and on the
south by the bushy place which is to be appropriated for the proposed road to connect the town

515 or2 Manicas 14 Piraloo and 5 Soorucmooloo at the rate of 32 Coontahs per

e ded s
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with the old high road leading to Ellore. This piece of ground bounded in, the aforesaid manner
is used for the burial place, and all people of our faith have equal rights to it. ’

. Signed by 20 Mussulmen.
Forwarded to Hoozoor 1st August 1856.

(Signed) BOOPATY VENKATAREDDY, -
‘Mazoomdar.

(A true translation.)

(Signed) J. BLAIR,
Subordinate Judge,

Document given by Doctor JAMES MILLER, dated 19th J uly 1856 ; to Amcerbeg,
dally, Hoossain Sahib, Nejam Sahib and others inhabitant of Beze

Molome-
arah,

To prevent cattle &c. from coming near the Bungalow built and the garden raised by me on
the bank of of the channel “Jalemale Caloova™, I am disposed to raise a fence by fixing posts in
the burial ground (situated on the west side of the Buagalow, &c.) apart from the t.o%nis and
without interfering with them. But thinking that the ground would be appropriated under a gar
den or road, you stopped posts from being fixed. I therefore assure you that I have neV’erg;n:
tended to raise a garden or make a road through it or to appropriate it for other purposes, and
hereby promise to restorz you the ground whenever you require it again, Therl()a vlr)ill b; no
hinderance to your building tombs therein. I therefore request youbwill give me a document
with your unanimous consent and under your signatures empowering me to raise a fence as above
stated. You must consider that no injury whatever can be done by raising the fence.

Letter from J. FRASER, Esq., Acting Magistrate of Masulipatam ; to J. II. BLAIR, Esq.,
Acting Joint Magistrate of Masulipatam, dated 10th July 1856, No. 183.

Sir,

1. 1 have the honor to acknowledge the recéipt of your letter No. 56 of yesterd

. ay's date
and its enclosure. .

2, If on consideration of my private communication to you of this day’s date you find that
it will be requisite to take steps for removing any obstruction on what you state to be a public
road, I consider that you should do so in your Magisterial capacity under Act XXI. of 1841
not as Justice of the Peace. Your proceedings if recourse must be h
strictly according to the letter of the Act abpve quoted.

] ,and
ad to such, should be

D

Letter from J. FRASER, Esq., Acting Magistrate of Masulipatam ; to J. I{. BI AIR, Esq.,
Acting Joint Magistrate of Masulipatam, dated Bezoarah, 20th July 1856.

Sir,

1. I have the honor to inform you that T have this, morning rccci;-cd an official complaint
from Assistant Surgeon J, Miiler, against you, for having on the score of a public thoroughfare
being thereby obstructed, caused the removal of a fence which on the written permission of the
resident Mussulmen, he had put up in their burial ground near the Boodoomair bridge.

2, Being well acquainted with the locality, and having been informed of the facts of the case
by a perusal of the private correspondence that has passed betwecn Dr, Miller, and yourself re-
garding it,‘I have the honor to request that pending further instructions, you will immediately
on receipt of this letter suspend the making of the road you propose through the corner of the
Mussulmen burying ground, and past Dr. Miller's house.

e ey
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_ Letter from J. FRASER, Esq., Acting Magistrate of Masulipatam ; to J. Il. BLAIR, Esq.,

Acting Joint Magistrate, Masulipatam, dated 22nd July 1856, No. 193.

SIR,

I have the honor to acknowledge the receipt of your letters Nos, 67 & 68 of the 19th In-
stant, regarding the repairs of a road through the Mussulmen burying ground, ncar the Booda-
mair bridge at Bezwadah, and an encroachment made on it by Dr. Miller.

9, TFirst, as regards the encroachment on the burial ground, in your letter to Dr. Miller,
.No. G0 of the 15th Instant, you sign yourself as Acting Joint Magistrate. If you had any juris-
diction in the matter at all, @ was as Justice of the Peace, and under Regulation II. of 1820 ;
your proper course was in that capacity, to have called on Dr. Miller by summons to appeat be-
fore you, to answer the complaint of forcible entry, and not to have r_eques.ted or desire, him by
letter to remove the fence. But it seems to me thal? the case was not one of forcible entry. It
-is plain from Dr. Miller's oflicial correspondencekwith you, that he had sometime ago made, or
endeavoured to make, some arrangements with the Mussulmen to put up a fence in their .
burial ground for the protection of his garden ; and I'think itis equally plain, that prior to
erecting his fence, he believed he had their full assent to his doing so, and that he had good
grounds for this belief. e did not, therefore, in the face of any opposition from them-put up
‘the fence, (for they complained to you after it was there) but under the impression that he was
only doing what the owners of the ground had before verbally assented, or given “him to under-
stand that they assented to.

3. Under this view of the case, which I consider the correct one, you had no jurisdiction
whatever in the matter ; because it was one of simple trespass, and for such Dr. Miiler was
amenable only to a Civil Action in the ordinary Courts.

4. Iam not certain from the correspondence, whether you founded your proceedings on
ithe written ¢complaint of the Mussulmen, or on their depositions before yourself ; but if you
acted on their written ¢complaint only, it was an important mistake : because a Justice of the
Peace is bound, before issuing any process in such matters, to take down in writing the com-
plainants statements on oath, or solemn affirmation. It is almostimpossible to act in this capacity
in too strict and literal adherence to the Acts and Regulations. 7 -

5. Inregard to the matter of the road, whatever be the wording of Act XXI. of 1811, it

is a criminal one, and the rule is that all such are to be'construéd strictly. Tf a certain penal-

_ty be laid down in any Penal Act or Regulation as “ imprisonment,” for instance, we ¢annot in-
fer that it should or may be with labour, however desirable such a course might seem, unless the

word, labor is actually mentioned. Insuch an extreme case as you suppose, a Magistrate would

of course cause the immediate removal of a wall built across a public road, because in the first

place there would be no doubtabout such being strictly a public thoroughfare, and in the 2nd

he could, as custodean of such, proceed against any one for trespass, if a native, or forcible entry

¢ if a European ; the fact of the place being a public thoroughfare being indisputable and patent

to all. I consider that he need not in this case avail himself of Act XXI. of 1841.

G. The case of the road through the Mussulmen burial ground, I consider to be quite

~ different, It is one in which the ¢ right” of passage is at lcast open to question, and in my

opinion the road through it has not existed for such a length of time as to prevent the Mussul-
men, if they wished it from enclosing to-morrow their burial ground with a wall so as to bar
access to all and every one. The act under which you have procceded states that ¢ it shall be
lawful for any Magistrate, when the public benefit and comfort are in question &e.,” I do not
consider that n this instance they were in question to such extent as to render the delay of 10

- days provided for in Section III. otherwise than imperative on you. The only person who could
. have been put to the slightest inconvenience was Lieutenant Way, (who made no complaint) and

this would have consisted in his making a circuit of a few yards in going to the main road

leading to the Annicut, or over the bridge.

7. In para. 3 of 'your letter No. G8, you state that Dv Miller tries to mix Aup two cases
perfectly independant of each other. The two seem so intimately connected with one another,
that it must be a difficult matter for an unprofessional person, to keep them distinet, and I
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think you have not yourself been quite successful in making the line of separation between Ehem
as marked as it might have been, I suppose that Dr. Miller’s fence was partly on or across the
road, partly beyond it and in the burial ground. Under this supposition you could not, under
Act XXI. of 1841, direct the removal of more than was on or across the road, whereas you ap-
pear to have removed the whole. If the fence was entirely on the road, you took two modes of

procedure, when one only was correct and necessary.
8. In reply to para. 5 of your letter No. G8, I beg to give as my opinion.

1st. That if a Magistrate finds any one making preparations to raise any obstruction
in a spot, which is undoubtedly and undisputedly a public thoroughfare or place,
he may at once put a stop to them, forcibly if necessary, and punish for trespass
any one resisting.

2ndly. That if any one entirely block up or obstruct so as to render useless, such a
road as above stated, a Magistrate may proceed under the general regulations to
remove such obstruction, and punish for trespass in his Character of Custodian of
the public rights.

3rdly. That where there is any possibility of question as to the road or place being
. public, or that the party can prove a right to the ground, on which his obstruc-
tion, whether new or old, is raised, the Magistrate must proceed under Act XXI,

of 1841, allow the lapse of 10 days, and then proceed according to circumstances.

Letter from JAMES FRASER, Esq., Acting Magistrate of Masulipatam ; to J. II. BLAIR,
Esq., Acting Joint Magistrate of Masulipatam, dated 20th July 1856, No. 203.

SIr, ‘

A plan of the ground between the foot of the Hill in which Captain Orr’s house is built and
the road leading from the Boodamair bridge into the town, is about to be made under Captain
Orr’s directions ; so as to show the spot in dispute between you and Dr. Miller, and the line of
your proposed new road. . -

I have therefore the honor to request, that you will point this out and the width to be
taken, to the person making the survey also that you will desire the Mussulmen to point out
the exact limits of their burial ground ascertain whether those they show are the correct ones
and whether each family has a general right to enter indiscriminately in any part of the burial
ground, or whether particular families. .

Letter from J. FRASER, Esquire, Acting Magistrate of Masulipatam ; to J. II.. BLAIR, Esq.,
Acting Joint Magistrate of Masulipatam, dated Bezoarah, 9th August 1856, No. 220.

SIR,

Para -1. I have the honor to acknowledge the receipt of your letter No. 85, of the 5th In-
stant an(} its enclosu'res, .I have also received a plan of the burial ground and the vicinity, in
illustration of the points in dispute between you and Doctor Miller

2 I am now therefore in a position to decide the question of the right of way through the
butial ground, and of Dr.. Millers to enclose a part of the same, the first thing to be decided, is
whether the road which you desire to repair is a public or a private one. That it cannot be
called a thorough. fare a't all in the l?g"-l sense after it passes Lieutenant Ways hc:use, is patent
from the fa.ct of its hi}vmg been obl.Lter'ated beyond that point every year since it has been used
by cultivation, and without any objection on the‘ part of the public. It has been used as a road
over the fields when there has been no crop on them, and as no harm has been done by this usage,
it has been worth no ones while to challenge this right for a few months in the year. It follows
therefore, that as the road, properly so called, leads only to Lieutenant Way’s house and no fur-
ther, it is in the strictest sense and according to the legal definition of the term, a DriVate‘

way.

AT e T
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3 8. According to English Law,*“ a private way may be claimed by Grant, prescription, re-
servation, or as of nceessity.” There being no Grant in the case of this road, it remains to be
seen what length of uninterrupted use will stand in lieu of it, or give a prescriptive right
of passage I cannot find that in any Regulation or Act of the Government of India, there isany
particular time specified, but by English Law, 20 years is what is required, and as, in this case,
the house to which the road leads, and even the road itself have only been in existence about 3
ng that time will not establish any right to its continuance when the right is

years use duri
challenged by any compelent person.

4. A right of way by reservation, cannot of course be contended for as that pre-supposses
a written agreement, nor as of necessity, for Lieutenant Way’s house, could be approached by a
road inside the channel bank, between it and the edge of the channel, or by one leading round
the Northern boundary of the burial ground. I have gone into this detail to show that parole
evidence as to use in this case, is superfluous, the road being only a private one, and the length
of time which it has been used being insufficient to establish a prescriptive right to its conti=
nuance, as such if that use be legally objected to. It follows as a necessary corallary that Act
X X1 of 1841 having reference only to public thoroughfares, you cannot, under it, take any
Proccedings in regard to this road to Lieutenant Way’s house.

5. T consider the Mussulmen population of Bezoarah as a body to be those who alone can
grant a continuous further right of way through, or toan enclosure of part of their burial ground.
Part of them, it seems, have given their consent, either actual or implied to the present road

_ through the burial ground being repaired by you: part of them also have given Dr. Miller their

written consent to his simply enclosing a portion, I do not look on the consent in either case as
suficient for the purpose required. All the Mussulmen have a general right to the whole
ground, and therefore the consent of the whole body is requisite to give validity to the aliena-
tion of any part of it. In the present state of things, any one individual among them, could

* legally object either to your road, or Dr. Miller's enclosure; and I therfore consider that to

cnable either project to proceed you must obtain the written consent of every Mussulman of
Mature age, or at least of the head of every family at Bezoarah, for the repair of the road in
the mode proposed; or that Dr. Miller procure a similar sanction for the erection of his
fence, whoever first obtains this consent, will be the person who has the right to the part of
the burial ground required by him, and until this be set at rest, I must request that you will not
in any way repair or interfere with the part of the proposed road which passes through it. I
also consider that the Mussulmen have, if they please to exert it, the right to interdict right of
passage through their Lurial ground to any one.

G. The road in question being a private one only, the whole matter must be entirely a
matter of private arrangement between yourself or Dr. Miller, and the parties chiefly concerned

" viz. the owners of the burial ground, whose interests have not hitherto been sufficiently kept in
- view. The question of approach to the houses at Bezoarah, should have been provided for,

when the sites were selected. It will not do to insist on a right of way in a particular direction
simply because the houscs happen to be where they now stand. :

7. In conclusion I must express my regret that the question should have proceeded so far
as to render my official interference necessary when it might have been advantageously settled

. by carrying the line of road round the western angle of the burial ground and to that point by a
" slight carve from the corner of Guffoor Beg’s garden. I have sent a copy of this letter to Dr,

Miller for his information.

’

Letter from J. TRASER, Esq., Acting Magistrate of Masulipatam; ‘to J. H. BLAIR, Esq.,
Acting Joint Magistrate of Masulipatam, dated Bezoarah, 18th August 1856, No, 233

.

Sir,

I have the honor to inform you, that I have this n‘mrning received a letter from Doctor
Miller forwarding copy of one from you No. 87 of the 15th Instant, Doctor Miller complains

that you have again removed part of his fence, on the plca that he has not obtained the written "

consont of the ITead of every Mussulmen family resident in Bezoarah.

.
)

(.
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* ment or trespass required a fresh complaint.
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2, It does not appear from your letter that you had any complaint of Encroachment from
any of the Mussulmen, and in the absence of this, your proceedings were clearly illegal. In
stating in para. 5 of my letter* that the written consent, of all the heads
of resident Mussulmen families, was a necessary preliminary either to
Doctor Millers erecting his fence, or your making the road, I was under the impression that
every Mussulmen family there, had a right to, and did make use of the burial rround, ncar
Doctor Miller’s house. But from his letter to me it seems that there are 3 burial ;rounds, uS(;d
by the Mussulmen of Bezoarah, and that he had got the written consent of all, but two of those
using or having any right to use that in which his fence was erected and that’th 1 X
not signing the paper made no objection, ose two though

* No. 220 of the 9th fnstnni.

(2]

8. Asinmy letter already referred to, T have in several places alluded to tl;e own £
the burial ground as the only parties who can alienate or allow encroachments on any ; btl "7': (:;

it is fairly to be inferred that I meant the consent of all the owners only, and not of ablrlptilue 1(\)’,[ .
sulmen if they did not fall under that denomination. 1If, as I concl’ude from your 11~tt “: .
Doctor Miller, no complaint of encroachment was made to you by any owner iu “MCI' (:.
interfere, the matter of the road being, as I have already decided, entirely )ri\’/a{e ‘i‘:“ tno

that if Dr. Miller had erected his fence without the necessary precaution o; ettin:r lS_Q {ue
from all who had a right to grant it, he did so at his own risk, but it wouldgnot ?vper'mhbmn
right to interfere unless the parties actually complained to you. The written chargnee )??‘ani
some time ago gives no authority in the case, both because it was irregular, and beca:se I;{:“e ::;ie

of things has entirely altered since then, and the fence demolished in the interim a fresh cneroach

4. Courtesy o less than justice demanded that you should have given Dr. Miller an
portunity of explaining on what grounds he re-erected his fence in opposition, as .ou co;ii?lcr?()l-
to my orders, but which you do not appear to have done; for Dr., Miller sta’tes Zh'xt ou cause(i
the removal of the fence within one hour after the receipt by him of your letter. Y('m}; also scem
to l.mve acted on insuflicient information, because even if the Mussulmen had complained that
their consent had not been obtained, you were bound before taking any active measures, to put

this simple question to Dr, Miller, whether he had procured it or not, seeing that I had inform-
ed him of the necessity for it.

5. Dr. Miller seems to me in this case to have acted quite in accordance with the spirit of
my decision, He had obtained the assent of 15 out of 17 owners, and the two who were silent
had made no objection ; therefore, in the absence of any positive objection, their assent also was
to be assumed. I have therefore to request that you will desist from offering any further hinder.
ance to Dr. Miller erecting his fence; and as your removal of it under pr:sent circumstances,
was an illegal act, I would suggest the propriety of your re-placing it in the state in which you

found it.

Letter from J. FRASER, Esq., Acting Magistrate'of Masulipatam ; to J. H. BLAIR, Esq,,
Acting Joint Magistrate of Masulipatam, dated Bezoarah, 22nd August 1856, No. 216.
Sir,

Para. 1. Ihave the honorv to acknowledgeA

Instant receipt of your letter No. 91 of the 20th

2. Captain Orr's interference in the removal of part of the fence, on whatever pretext
was illegal. I have therefore written to him to say so, and to point out t’he only course open tt;
him, if, as a member of the community‘at Bezoarah, he fecls agorieved by my decision that the
road through the Burial ground is a private and not a public on::.b I hope that on receiving my
letter, he will interfere no further, but if he or any other person should again do so, in any

way, | have to request that you will take steps officially to prevent it,

Al

' 3., The.Mussulx‘nen owners of the Burial ground having once given their assent to Dr.
Miller's erection of his fence, cannot summarily withdraw, or rather cannot rcmove or insist on
the removal summarily of the fence, The matter must then be matter of Civil action between
them and Dr. Miller, . . L

. B . Y
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Lester from J. FRASER, Esq., Acting Magistrate of Masulipatam; to J. H. BLAIR, Esq.,
Acting Joint Magistrate of Masulipatam, dated Masulipatam, 9th September 1856,

No. 277.

Sir, )
I have the honor to acknowledge the receipt of your letter, No. 97 of the 30th Ultimo,

which accompanied it, these I now return.

1.
and the deposidons, &e., .
2. Of those ‘who have deposed before you, 4 signed the agreement, in the strength of

whic;.Dr Miller, erected his fence in the first instance. When his intentions in putting it up
were fully understood by the Mussulmen, none seemed to have objected and now this sudden
I from them, rather capriciously as it appears, for I do not think D,

some
call for removal has com
Miller would have gon 9 the expense of a fence, had he known he was to have been called on

to fulfil his promise of removing it in a week or ten days.

3. Notwithstanding this agreewment, however, this is not a case for the. interference of a
Magistrate or Justice of the Peace. Itis analogous to that of a tenant entering a house by the
]ans’lords consent, under a similar agrecment. If t‘nfi tenant .does not turn out when called on
to do so, the landlord must bring a suit of ejectment in a. Civil Court, {md orf c.ou'rse can also
sue for damages, if he please, for non-fulfilment of his tel?ant's Proxmse. T hls.ls the course
which the Mussulmen must pursue, and I request that you w11.1 inform them of _1t. 1Iad .the
entry in the first instance been forcible, the Magistrate or Justice of the Peace might I think,

have interfered, but it was not,

P So——

No. 28. ORDER THEREON, No. 2251; dated 3rd December 1857.

In an Extract from the Minutes of Consultation, dated the 21st of March' 1857, No. 523
the Government passed orders on a dispute which had arisen between Dr. Miller on the one
side, and Mr. J. 1. Blair and Captain Orr on the other. ‘ Both of the .last n.amed Gentlemen,
fecling dissatisfied with the decision of Government, applied for a rec?umderatxon of the 1cefe,d(m
the plea that they could adduce evidence which had not been be‘igre (Jfovernment when t u.niﬁ e;:
cision was passed, and in an order dated the 15th of May No. 935, a hs:t of all the. papers \;: (]:
had been laid before Government was forwarded to ez?ch Gentleman, with an expression of the
willingness of Government to consider any further evidence that they could adduce.

9, Captain Oir has hitherto made no reply, but Mr. J. H. Blair now addresses Govern-

~- f a long correspondence between the Magistrate Mr. Fraser, and him-

ment and submits copies 0 bet he . ‘
self, and on a consideration of it, claims that the original decision of Government shall be revers-
b

¢d, and that Mr. Fraser and Dr. Miller shall be reprimanded.

3. The Right ILonorable the Governor in Council has carefully considered all the }?apers
connected with this case. He docs not see that any new light is thrown upon the questu‘n} at
jssue. Mr, Blair lays great stress on the Magistrate having as he supposes, given two decisions
diametrically oppused to each other, having at one time decided that as a section of the Mus-
sulmen population only had permitted Dr. Miller to erect his f’e'nce, he COl.lld not be allowed to

ut it up, but must obtain the consent of all the heads of families, a:nd having subsequently de-
cided that the permission which Dr. Miller had obtained was sufficient, and that he could be
ousted from the position which that permission had given him only by a Civil action of ejectment.

4, There is no doubt that Mr, Blair was to some extent, misled by Mr. Fraser’s opinion
as to the consent of all Musselmen resident at Bezoarah being required to the erection of the
fence in question, which he, Mr. Fraser, subsequently changed on further information. Mr.
Blair was however wrong in allowing Captain Orr to interfere in any way with his business,
when be must have been fully aware of the terms on which that Officer and Dr. Miller were, and
this of course led to a further personal difference between Mr. Blair and Dr. Miller. On the
whole the Right Honorable the Governor in Council can see no reason to change the orders
which have already been passed on the subject.

(Signed) . FORBES,
Acting Secretary to Government.
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