PP Y e

(G

1\ G”o()qg N(). //t.z

1

DATED

™

it

[Despatch Abstraet.]
7 S iy Eie 7 oo ML ,




obernment (18991 of FWadras,
MARINE.

e R

Enelosures

Spare copies

G.0., No. 83, 26th January 1899,

Measurement of the Tonnage of “Native Craft”

Stating that the Presidency Port Officer will be guided by the
Advocate-General regarding the interpretation of the rules for
him to submit a draft of the amendment suggested by the Advo
nection therewith.
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GOVERNMENT OF MADRAS.

MARINE DEPARTMENT.

Bun—-tho {lollmring‘papeu f—
 From Commander W. AVES, R.LM., Acti :
to the Secretary to Govex’-nment,"MN'mAcﬁmg ]g);e :ulency P et s,
~ September 1898, No. 837/314 G. o AP L
- An instance was lately brought to m ti :
Mohidin Meeran Sahib Hydrose, which wgs !:'zgl-ic:te‘::de ’it“ 'Fﬁgzgﬁer nmzwd e
ber 1897 under Act X of 1841 and certified by the surveyor of as}:li1 Gitis o SR
to be of the burthen of 210+18 tons, was remeasured at Colombo igp.}?x?:: tiattl;n‘:f P
master attendant there and the certified tonnage altered to 181 %% tons Ons e S by
I am ipformed that the tonnage given at Colombo is the regi:tered : toﬁnag: q&}g
deducting from the gross tonnage space for crew and vessel’s equipment,

2. Section 9 of Act X of 1841 lays down that the tonnage of vessels requiri

reé “sti:ation shall be ascertained according to the rules in forc% under th: ;:l)g:;}i::lgt
Shipping Act, 1854 (now 1894), and section 79 of the English Act of 1894 does
p‘rcmde for dec!uotmn on account of space for crew as well as, in the case of ships
propelled by sails, space for the storage of sails ; but in regard to the measurement of
vessels for registration under Act X of 1841, surveyors of shipping at ports in the
Madras Presidency are guided by special rules issued by the Local DGh)vemnmnt ami
: contained in the orders quoted in the

Ilgg. 4?, Marine, dated ?ril g' agna.ry 1878, margin. These rules do n})t provide for
.41, »  1st February 1804, any dedtéotion on account of space for

by 1 crews and vessel’s equipment, and -

quently no such deduction 1s allowed at ports in thi bt e
necessary to allow sqch dgdueti_on in thepoase of ttkll:; (E;::lgfe n:eyésﬁzr( (01((’) i tlt appefu )
which generally obtain registration in this Presidency under Act X of 18141[1l < sk

8. Under the circumstances, I would su
> 4 ggest that the Ceylon G
;g&ress:gw tht;il ab'\ne:s]zl to éhe tonnage of. \_ressels registered at poi-’ts in tlgi‘;eg-?g&fanze
issl:eg& G t}fese por}-'ts az Otgzm authorities as 1t spands in the registry certiﬁcatez
sEnart Biios. ) se some confusion will arise in the matter of the levy
4. In the case now under reference, d
| , dues were collected at )
tons, ﬁsNo?ﬁgapat:Th on'l 210 tons, and at Kulasekarapatam on lggdg?;}gr:bagg 1t§12
('h:stom -4t cer at the ast-named port, on hearing of the amount collected’at N 2
fae m,m tsmce recovered dues on the difference of 28 tons, and enquires wt Gt,lgla‘
unt, rupees two and annas ten (2-10-0),1s to be credited to Govornme]:t g:‘

returned to the tindal. I refer this point for the views of Government

Un-official reference to the Presidency Port Officer, dated 21st Sept. 1898, No. 483 E

Opinion of the Advocate-General, Madras.

The question for consideration in this case is ‘

; whether th

’;Wit .of the tonnage of ‘“‘native craft " for the purpose of :e;iﬁli:tgg; ﬂvlvehg}}?ast:lm-

been in use for a considerable period in this Presidency, are lawful rules, huveit;r;
1
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regard to the provisions of the Merchant Shipping Act, 1894. The rules in ques/tion
urport to be made under the authority of section 3 of Act XI of 1850, and they are

oontained in two Government orders, dated respectively January 3rd, 1878, and

February 1st, 1894, The earlier rules relate to the measurement for tonnage of

native craft.” The later rules relate to the measurement of * open mnative craft.” It

appears to have been the practice in this Presidency since 1877 to measure vessels of
European build, which are owned and mann

ed by natives of India, iu a similar manner

to native craft.

9. The history of the legislation on the subject is shortly as follows :—

Sections 8—12 of Act X of 1841 provided for an elaborate system of measure-
ment which was obviously unsuitable in the case of small native coasting vessels, and
Aot XI of 1860 was passed to provide for a simpler system of measurement in the
case of vessels to which section 3 of that Act was applicable. It is under the powers
otion that the rules now in use in the case of native craft have
The Act of 1841 contained mo provision requiring a
t of crew space. By gection 3 of Act VII of 1891 a new enact-
d for the original section 9 of Act X of 1841 to the effect that,

itute : : .
ment was substituted dian enactments (which are immaterial for the

. i of certain In
subject to e provxsuél(l;estion), the tonnage of a ship required by law to be registered

urposes of the prose : f der the Merchant Shippi

d acecording to the rules in force under the erchan’ pping
shoulcllsgz a:stle;g;‘]%ed by aubge uent Acts. On January 1st, 1895, the Merchant
Act, ) ‘}'dated the existing Brifish enactments, came into

ulis hich consol !

ShlPPtl_ng A°§;j§3ﬁ ’2we:méts that every British ship shall, unless exempted from

:g;;:t :;n:b o rogistered under that Act. 80 far as British India is concerned, the only
. :

i o naiie o of ships not exceeding 15 tons burden employed solely in
exex.nptgon I:n 1;}11 :hgvﬁ'z or coasf of British India. The rules for the measurement of
nﬁylga;] (liontonnage are contained in Part I of the Merchant Shipping Act, 1894 (see
ship a 77-82 and the gecond schedule), whilst section 91 of the Act, which reproduces
sections / /- provides that Part 1 shall apply to the whole

; f 1854, ex ressl : . : :

st;c};al:on ]:17&-0:,3: h’eg %ztngnions. : Segtion 9 provides that, in measuring a ship for the
ok S of] ascyertaining her register tonnage, a deduction sl}all be made infer alia for
purpose entices and appropriated to their use which is

¢ iod by seamen 0T appr ; 0
c:e:?i};i:gatgz;:: :lll);eregZIatiom scheduled to this Act with regard thereto.”

ed by the Indian .I_JGgiB]atl.ll'e are of course subordinate to, and

contr?)ilgihg)vA :1:: mtmen{s of the British Parliament, and in the case of inconsist-
ency between the enactments of the Indian Legislature and of the British Parliament,
Consequently, if the rules issued under the authority of

the latter must prevail. G A —
se:tion 3 of AothI of 1850 are inconsistent with the provisions of the Merchant

Shipping Act, 1894, relating to the measuring of a ship for the purpose of ascertaining
her register tonnage, they ought to be amended. Having regard to the structure of
the native craft to which the Government orders of January 3rd, 1878, and February
1st, 1894, respectively apply, it seems to me that section 79 of the Merchant Shipping
Act, 1894, is only applicable in so far as 1t requires a deduction in respect of ‘“‘any
space used exclusively for the accommodation of the master.” In other respects, as I
wnderstand the structure of the “native craft” in question, the section is inapplicable.
It scems to me, therefore, that the only amendment necessary in the existing rules,

60 far as ¢ native craft”’ are concerned, is to provide for a deduction in respect of “ any

) space used exclusively for the accommodation of the master.” It may be necessa

also to provide for deductions in respect of the spaces referred to in sub-section I,
olause (@) (ii) and clause (b) of section 79. This would depend upon whether or
not, in the case of “native craft,” there are spaces used exclusively for the purposes

therein mentioned.
4. The foregoing observations are only intended to apply to the case of Hnative

craft.”” In the case of vessels of European build, owned and manned by natives of
India who are British subjects, it seems to me that the local rules are inapplicable, and
that the system of measurement of vessels of this character should be that laid down

in the Merchant Shipping Act, 1894 The test is moly is the vessel owned by a

-
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Eu&pean British subject or by an Indian Briti : i
structure of the vessel, are ch provisions of t}::hﬁ:g]ﬁ:x S}s)k?it’ ?:vmg regard to the :
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' ¢
Uy i : ” /ﬁéoff) dalod 13
7/460 G, g o Lcein k. reafs by fom 7E Boodaney Bt &#“ < Np 38 ‘// . ’

; g ci ol IR9E.
Orprr—No. 83, Marine, dated 26th January 1899. 4 ' :

(Bigned)

The Presidency Port Officer will be guided by the opinion of the Advocate

General and issue the requisite notice to all Port officers; the rules framed ung : } e
gection 3 of Act XI of 1850 being amended accordingly. e

A draft of the proposed amendment should be submitted for approval.
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I. The question for consideration in this case is whether the ruleg:

s

for the measuremnnt of the tonnage of "native cra ft", for the purpoge

of registration, which have beeén in use for a considerable period in

this Presidency, are lawful rules, having regard to the provisions of |

the Merchant Shipping Act, 1894. The rules in ‘“estlon purport to be
made under the authority of Section 3 of Act XI of 1850, and they are

contained in two Government orders dated respectively January 3rd, =

and February lst 1894. The earlier rules relate to "the measure:
-ment for tonnage of native craft". The later rules relate to the
measurement of "open native craft'. It appears to have been the
practice in this Presidency since 1877 to measure vessels of European §
build, which are owned and manned by natives of India, in a similar
manner to native craft.
2. The history of the legislation on the subject is shortly as
follows -
sections 8-12 of Act X of 1841 provided for an elaborate system Of -_;
measurement which was obviously unsuitable in the case of small natiﬁ
coasting vessels, and Act XI of 1850 was passed to provide for a
simpler system of measurement in the case of vessels to which sectio
3 of that Act was applicable. It is under the powers conferred by
this Section that the rules now in use in the case of native craft =
have been issued by Government. The Act of 1841 contained no proVisibf
requiring a deduction on account of crew space. By sectioﬁ 3 of Acé
VII of 1891 a new enactment was substituted for the original Sectia‘
of Act X of 1 _ﬂﬁ;_to the effect that subject to the provisions of
certain Indian enactments (which are immaterial for the purposes gﬁi
the present question) the tonnage of a ship required by law to be
registered should be ascertained according to the rules in force uﬁa"f’
the Merchant Shipping Act 1854 as amended by subsequent Acts. on4 »
January lst 1895 the Merchant Shipping Act 1894, which consolidatédi

the existing British enactments, came into operation. Section 2 enﬁn .

that every British ship shall, unless exempted from registry, be

registered under that Act. So far as British India is concerﬁed— £
. SR




 aJ¢ﬁpﬂion’1§ . $hdﬁcape of ships not exceeding 15 tons burden
. 1ﬂyeﬂ aulaly in navigation on the rivers or coast of British
.. he  3tne nwasuramant of ship and Tonnage are con---
&’in Part"1 of the Merchant Shipping Act 1894 (see Sections -~
&nﬂ%ths seocnd‘a@hédule) whilst Section 921 of the Act, which
quce g Section 17 of the Act of 1854, expressly provides that -
1 ahan apply to the whole of fler Majestys dominions. Sections

"that i m@asuring a ship for the purpose of ascertaining

f§ r tdnnage, a deduction shall be made inter alia for .
\Occupiad by seamen Or apprentices and appropriated to -

h 18 certified under the regulations scheduled to this

‘re&érd7theret0'.
- Q‘Ants passed by the Indian Legislature are, of course

and controlled by the enactments of the British

‘qﬁﬁ_‘ana in:the case of inconsistency petween the enactments

e and of the British Parliament, the latter

-aii;‘CQnseanntly, if the rules igsued under the authority

;Wﬁ%a of Act XI of 1850 are iriconsistent with the provisions

ehunt shipping Act, 1894, relating to the measuring of a

{tha purpose of ascertaining her register tonnage, they

'amanded. naving regard to the structure of the native -

,ﬁhidh.the government orders of January zrd 1878 and Febru-

) *rbspectively apply, it seems to me that gection 79 of

is only applicable in so far as it

‘ a{déduction in respect of "any space used exclusively for
'ﬂjnt;on of the Master", In other respects, as I understand

of the "native craft® in question, the section 18

é&bié. 1t seems L0 me, therefore, that the only amendment

iry in the existing rules, 8O ear as "native craft® are

"ed, is to provide for & deduction in respect of "any spPace

gfuaivelg for the accommodation of the Master". It may be

also to provide for dedquctions in respect of the spaces

in Sub~section 1 clause (a) ii and clause (p) of gection

@ depend ﬁ?ﬁﬁ,whﬁﬁh&? or not i3 the cos!

'

-

craft" there are spaces used axelusively -for the purposes therein

mentioned.

4. The foregoing observations are only intended to apply to the

S ative SravL®, In tho OARO of vessels of Buropean puild,

natives of India Who are British subjeets it

caseé of

owned and manned by

geems to me that the local rules are inapplicable, and that the -

gystem of measurement of vessels of this character should be that

1aid down in the Merchant shipping Act, 1894, The test is not, 18

the vessel owned by & BEuropean British subject or by an Indian =

British subject, but, having repgard to the structure of the véssei;

are the provisions of the Merchant Shipping Act, 1894, wiih

reference 10 deductions for ascertaining tonnage or the purpose of

registration, in fact applicable?
¢. Arnold White

Madrea.s Advocate Gener31; 

)
)
)

14th December 1898
(True Copy)

government goliciter.
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 Presidency Port Ofjteer,
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