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i : _ : 3. In these circumstances I would suggest that Government should assign to
Rl MADRAS ' ' . private individuals the right of translating, and publishing the translations, of such
A : educational codes, notifications, &c., or such portions of these as they may be specially
DU A LR A e | authorized to do, and that, in order to save repea_ted references to Government, it should
ARTNM ENT $ delegate its authority in the matter of sanctioning such translations to the Director of

: ¥ Public Instruction for the time being.
. i ' : 4 Moreover, as it is most important that the translations should accurately
Reap—-again the following paper : — express the meaning of the original, it would, I think, be expedient that the parties

G.0.. No. 579, Educational, d: who are authorised to make translations should submit their translations before publi-
SRy i M 1807, cation to the Translators to Government. This course would not add greatly to the

Read—the following paper :— - work of these officers, while it would enhance the value of the translation when pub-
From J. B. BILDERBECK, Esq., .., Acting Direot, » lished by giving to it something of the nature of an official tmprimatur.
go tl};e Secretagy to Government, Educationa] Dep:rgé, Publjg Tnstryof; B 5. I beg that early orders may be passed on these proposals.
th August 1897, No. 9511. ent, dateq on 3
Madrgg S
~ Ihave the honour to inform you that I have been agkeq s ladras, %
viduals are at liberty to translate the Madras Kducational gy, s ether Brivitoinas b dusibi . ) Order—No. 579, Educational, dated 21st October 1897.

and to sell the tramslations for their own profit. As copyr nto the VoAt & T, v .
publications issued under the auspices of the Educationalpgzgmzn_,mﬁg'mm. VLA LA The Director’s letter will be referred to the Advocate-General for an expression
belongs to Government, only one answer can be given to the aboent,‘wnhdng R e of opinion upon the question whether any copyright exists in official publications
appears to me that Government might with advantage part with g duestion, ut ﬁ;t such as the Madras Educational rules, the Grant-in-aid Code and the Technical
as would enable private individuals to translate these publicationg anl?lnch of iﬁright v : ' Examination notification.
sell the translations. to publigy And - Ty 3 (True Extract)

(Signed) G. S. FORBES,

9. Tt seems to me that it is extremely desirable that certain Portions of
01 the
Seeretary lo Government.

B

Educational rules, the Grant-in-aid Code, the Inspection Code and oth L the ol
tions should be translated into the vernaculars for the benefit of teacher r Dotificy. 0=

of schools who are ignorant of the English language, but 1 cannot advi::gomaga’gem & To the Government Solicitor.
to have these translations made and published at its own expense. Such v:r(‘;‘:‘_ﬁmt" Sl
4 _COurse

Reap—also the following paper :—

would throw a great deal of work on the offices of the various Translators to Gov
ern-
From the Government Solicitor, Madras, dated 25th January 1898, No. 45.

ment and also on the already over-worked Government Press, and, moreoy
publication of these translations would be unremunerative to Government in :ir ) the, - T
the limited sale that can be expected for them. In 1893 and 1894 a portion f‘)}’ 1-,]:: et

.. - s, . f - . .
first edition of the Edueational rules was translated into Tamil, Telu Anstracr.—Forwarding the following opinion of the Advocate-General, dated 24th January

1898 :—

5 ' y : gu, Canarese
Malayalam and Hindustani and the translations were printed at the Governm S % : ; tate ; joal :
The subjoined table, which is a copy of one supplied at my request by theegtu]?el;eif. TR Whether]:‘?; yba:?pyﬁlg}iltt:ixfltxe énl to gcialb pulbt};)c;hons—?”de g Yot T
tendent of the Press, 1s an eloquent commentary on the commercial ‘aspects of th; 3 ucational, da e 21st October 1
undertaking : — x OPINION.
et e ’g Though the question directly referred to me for opinion is only whether any
tion 48 per. By copyright exists in official publications such as the Madras Educational rules, the
s A ACTIRON IR Sd | Prico | o | Graie et Z Grant-in-aid Code and the Technical Examination notification, yet, on referring to
e P | oopien csh. | obpy. | realized. | supply, ﬁ‘,‘;’u‘-’ Tn- s the letter of the Director of Public Instruction, dated 9th August 1897, No. 9511, I
PR No_“ﬂ‘,’,’,’,’, e find that the principal question which arises for consideration is whether unautho-
Mt M rised translations of the above publications by a private individual will be an infringe-
pril 1896. ks . ’ ‘ ¥ 94 §
- ment of the copyright, if any, of the crown in the said publications.
. me. | ms. A v | w8 A ‘ K 9. The preponderance of judicial authority is decidedly in favour of the position
! Tamil PR NSNS0l RIS el [P TSRS Tl R TSRO LA - g that a translation is an origina.f composition, and as such is not an infringement of the
Telugn |16t July ,, .. .. 500 | 362 | 0 4 .6(99 0 0|* g 92 4 E = copyright in the work of which it is a translation. The translator has a copyright
TS Sa SN SERRT 7 g B 200 3 | 0 4 6/1015 & Bl oggs - in the translation which he has published (see Wyatt v. Barnard, 13 R. R. p. 141, per
ey e P ERR AT 1 g B P E | Lord Eldon). But any one _who re-translates it into the original language commits
. o% . S 2| 2674 F B an infringement of the copyright in the original work. (Murray v. Bogue, 1 Drewry
Hindustani's; | ov g+ | (O0R A 1694, il e 178 + - 353, 368). In Millar v. Taylor, 4 Burr at p. 2348, Mr. Justice Aston observed as
. 6( tlus number 54 copies were supplied to the Agent to the Governor of 'Vizﬂgapnt&m divtriot as per endors t 8 { ows -
of the Director of Public Instruction, No. E-g—g&g (t;; 2am:g 19th September 1893, and No. B.B.—1944, dammg%. » it «T am of opinion that the publication of a composition does not give away the property in
Scptember 1898, and the two copies Wero _891:!. Zh 3 meﬁ_“de o il iatet T T s : 1 - the work ; but the right of the copy still remains in the anthor, and that no more passes to the
+ Fifty copies of each have been retained in F Ly P » from the Director. ; public from the free will and consent of the author than an unlimited use of every advantage

that the purchaser can reap from the doctrine and sentiments which the work contains. He may
improve upon it, imitate it, translate it, oppose its sentiments, but he buys no right to publish
the identical work,”
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And, Tn the same ease, Mr, J ustice Willeg gt
“ Certainly bond fide imit,ations, P 2310 Observes a8 follows -

. t ; :
the property may be considered ag nmrig:{f; '%':ft 2“{1 “bridgemem 2
] 010 ;

In Burnett v. Chetwoo : urable ang 1
restrain the publication of i,anD,fgegi 41;11_;11‘:1;1;3_1‘@ the .autf}::.d;l e:tl_:t‘fmﬁﬂns will not do.”
e ; ion tin :

t}?ﬁg{’i‘;ghzﬁ’;‘b‘t’gntgﬁ ground that it wag o, for g ) 0
same with re-pres ﬁnou © published, added that 54 benefit of the ublliestmnmg
ik presenting the original, on aeeoupg that o anslation m‘i% ¢ that an

care and pains on it, and so not within the rohibi hat the tranglagoy ght not be the
v. Strange, 2 Degex and Smale p. 693, Vi P »ubition of {14 i has bestowed his

lawfully published, in the popular sense 1¢e-Changel]

or Kni " 1n Prince Albert
from a book which has never been in th‘of s term, Btandsgi};tti:;‘;:l% s A work

tramslated, abridged, analysed hitod Situati(?n_ The £ respect differentl
manner that the lattér is n?)t.”, prsiblicd complimenteg aﬁtamf;';hm"i be liable to b{:

different, and in respect of

‘ €rwise £
3. The American law was to the same effe treated in a

Stowe v. Thomas 2 Am-Law Reg. 210 °t (see 3 8t i
author’s exclusive property in the crg;lti i I&‘tter.case, G ,8. 5 per Story, J. and

abstractions, but only in the concrete form wh; cann .
g : ich h om0t be ¥ z
Ln which he has elothed them.  When he has soldeh}ilsa'sbglien them a’ni:tteﬁlelll;n
e reserves to himself, or which the law gives him is theo » the only Property Brane
the copies of that particular combination of characters @ﬁlf‘";nﬁght to mu‘{élﬁh
ch exhibi b §

another the ideas intended to be conveved’ P

. ; ed.” 1tS t0 tha e X
Revised Statu.tes, section 4952, the autgor can Ilfre(s);:', hi?lzvev.e Iy under th: tﬁ?ﬂ,@se ,O!
he does so he is protected against un : ve the ri can

authorised 'cranslationsght of tranglati nd i

third edition, 1896, p. 135), (Serutton on om, and if

infri : ~ book int
infringement of copyright (Munsii s i o
ILL.R. 14 Bombay 586). ( ¢ Shaik Abdurrq),

5. The English Statute 5 and 6, V;ut.
P 5 » Victoria (O, 4
‘i%:;%i% l‘éféoééaan?én?iifec%ﬁi fﬂel sWin dforce ,in 5],3ritish India along - 2
English Statute, is certainly in fayq ording of the Indian A § with India
Even according to the principles of ¢
to be said in support of it,

another language is ou;
bguage 1s guilty of
man v, Mzrza Mahomed g/;z’r:zlzl'

(vide Kerr on Injunctions, third edition 1888
edition, 1881, p. 214 ; Scrutton on copyr’i '20
p- 72). Though there is considerable fo

are not so conclusive that one can feel sanoy; ;i vanced ;

question again arises for actual deciSiongI{)l;’zrzhz; th}glr view wil] prel:z); i{nv?t?é tl:ey
S 0wk S, 50 g Sl o™k
whether the subject of copyright or not, is liable t, Yo settled that g Producti 4
by any person who possesses the necessary ability. o ranslated into gapope ] Uction,
to make such a translation. . Y> and who thinkg 3¢ ! language

. Worth his ayp.
7. Under the International Copyright Acts 1844 to 186 while
is reserved to foreign authors of books publisheq abroad 6, the right o frnida
also applicable to British India, they have no bearing 0%:1 th Though the gy : 22 t:;tlon
8. On the question of copyright in the publicationg iy e Pres'ent case, are
be any doubt that the crown represented by the T,o0q) Goy question, there can hard]
in those publications. It may be suggested that in respect 2?1ment has the copyrigk
copyright of which vests in the crown, stands op 5 diﬁerengr?DS?tion, a WOI‘)];‘_ %h:
le 00 1ng fl‘Om )
il Sk
T8N Adts evidantly gy po
0

; Copin : .
ght (1896) p. ’13;P SET on eopyright, seconq
S argum)e;l tSsl:aer on copyrigh;; (1 8%1)

copyright of which is in a subject. This necessarj]
legal basis on which crown copyright rests. The

onp Marce 1898. : 5
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. ¢ erown, though possibly their provisions may
deal with the prerogatliw;e gﬁ’ﬁ%}ﬁzo;g};en may ,acquife by assignment the copyright
be applicable to cases Ag stated by Kerr on Injunctions, tlzn'd edition, p. 372
of the author of a.WOI(;t- like ordinary copyright, the creation of Statute. The crown
“erown copyT ight 18 1 réro ative, the exclusive right to the publication of Acts of
has, .bY virtue of 118 gong gordexa'sl of council, liturgies, 'bool.cs of dlylne service, the
Parliament, pmcl%t{l}?le &e.” On principle, the publications in question stand on the
translation of ne tl of Pa'rliament and orders of council. Is the eopyright of the
same footing as AC sn ublic policy only or upon right of property? The better
crown t’oundeqt ‘ilsp:ealg tounded upon right of property. Lord Mansfield in Mzllar v.

opinion is that 1 «(Crown copies are, as in the case of an author, civil

Taylo;:E 4“ ﬁﬂﬁ'igzge%tezzt:in the case of an author, from the Kings right of original
property W

: J. were of the same opinion. While Yates J, the
publication.” Wnll'ltes ::,"d ﬁ;té}nty'} 'iIn his dissenting judgfnent, distinguishes the right
great opponent Ofdlber agtgority as,depending upon public principles perfectly distinet
to copies ppbiishe ,-tyv the fruit of the author’s invention. In the above case, the
fom Litersiy Prol:il z,é deduce the common law copyright of a subject in his publi-
mEyostfy i elo %o the prerogative copyright of the crown. No doubt, reasons of
cations b‘y' am;né-: yState also demand that the crown should have the copyright in all
puthfp %Ii{iament, orders of council, proclamations and similar official publications
Aots (f ﬂ;lat they may be correctly printed and promulgated. And in this view it
s oxide;e equally important that translations of such publications should be correct
:I:)&l authorized. But this can be secured by the crown publishing translations and
thereby acquiring a prerogative copyright in the translations also. 1f the Government
does not consider it worth its while to publish translations of such official publications,
it cannot reasonably complain of vernacular translations thereof being published by
one of its subjects for the benefit of the public. I am of opinion that the crown has
copyright in the publications in question as prerogative copyright independent of the
imﬁerial and the Indian Copyright Acts; that the juridical basis of such copyright
is civil richt of property as in the case of a private author, and that a translation of
such publications is not an infringement of the copyright therein.

T
N o e S P P

(Signed) V. BHASHYAM AIYANGAR,
0fy. Advocate-General.

Orper—No. 141, Educational, dated 2nd March 1898.

The opinion of the Advocate-Geeneral will be communicated to the Dircctor of
Public Instruction for information.

(True Extract.)

H. TREMENHEERE,
Ag. Secretary to Government.

To the Director of Public Insiruetion. ;
Secretariat including Departments
Departments of the Secretariat 1 ot A

5 199

Government Solicitor.

»

Exd. P. Seetharam.
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GOVERNMENT OF MADRAS.

EDUCATIONAL DEPARTMENT

\
Reap——again the following paper :—

G.0., No. 579, Educational, d

ated 21st October 1897.
Read—the following paper :—

I have the honour to inform you that I have

viduals are at liberty to translate th . indi

: e Madras K i 5 Y T private indi-
and to sell the translations for their own pmﬁtduczt:onal s into the "emaeulal‘s
publications issued under the auspices of the Edue Al DoBut in. this ang similur

belongs to Government, onl ational Departm .
Y one answer ¢ . ent, with
appears to me that GO",‘”'nmen ¢ mightwvigyia:dgg given to the ) out doubt,

as would enable private individ
sell the translations, uals to translate

2. It seems to me that it i :
Educational rules, the Grant-liu.l:i;Xtremely desirable that ¢

tions should be translated ;

of schools who are ignorant of the En

to have these translatio RARETS

cannot advise Government
deal of work on the offices of tﬁe (:-:l"i exI{fnse. Such a course
v ; '10 . =
ready over-worked Governme s, nslators to Govern-

: gu, Canarese
ére printed at the Government Presst
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® a0 eloquent commentary thay Tequest by the Superin-
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; on the commercial aspects of the
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No. 4?49'
dated Tst
April 1896,
Tamil |
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3. Tn these circumstances I would suggest that Government should assign to
private individuals the right of translating, and _publlshmg the translations, of such
educational codes, notifications, &ec., or such portions of theseas they may be specially
authorized to do, and that, in order to save repeated references to Government, it should
delegate its authority in the matter of sanctioning such translations to the Director of

Public Instruction for the time being.

4. Moreover, as it is most important that t}le translations should accuratgly
express the meaning of the original, it would, I think, be expedient that t!le parties
who are authorised to make translations should submit their translations before publi-
cation to the Translators to Government. This course would not add greatly to the
work of these officers, while it would enhance the value of the translation when pub-
lished by giving to it something of the nature of an official “mprimatur.

5. I beg that early orders may be passed on these proposals.

— —

Order—No. 579, Educational, dated 21st October 1897,

The Director's letter will be referred to the Advocate-General for an expression

of opinion upon the question whether any copyright exists in official publications

such as the Madras Educational rules, the Grant-in-aid Code and the Technical

Examination notification.
(True Extract.)

(Signed) G. 8. FORBES,
Secretary lo Government.

To the Government Solicitor.

Reap—also the following paper :—
From the Government Solicitor, Madras, dated 25th January 1898, No. 45.

A ssrracr.—Forwarding the following opinion of the Advocate-General, dated 24th January

1898 :—

tion whether any copyright exists in official publications—eide G.O., No. 579,
[dfiey ko quigskion Eduentic?nal, dated the 21st October 1597.]

OPINION.

Though the question directly referred to me for opinion ‘is only whether any
copyright exists in official publications sucl} as the Madra's Kdueational rule{s, the
Grant-in-aid Code and the Technical Examination notification, vet, on referring to
the letter of the Director of Public Instruction, dated 9th August 1897, No. 9511, I
find that the principal question which arises for consideration is whether unautho-
rised translations of the above publications by a private 1ndly1du_a1 will be an infringe-
ment of the copyright, if any, of the crown in the said publicutions. :

9. The preponderance of Eudicial authority is decidedly in favour of the position
that a translation is an origina composition, am} as such 18 not an infringement of. the
copyright in the work of which it 1s a translation. The translutor has a copyright
in the translation which he has published (see Wyatt v. Barnard, 13 R. R. p. 141, per
Lord Eldon). But any one who re-translates it into the original language commits
an infringement of the copyright in the original work. (Murray v. Bogue, 1 Drewry
353, 368). In Millar v. Taylor, 4 Burr at p. 2348, Mr. Justice Aston observed as
follows : —
T am of opinion that the publication of a composition does not give away the property in
the work ; but the right of the copy still remains in the author, and that no more passes to the
ublie from the free will and consent of the author than an unlimited use of every advantage
that the purchaser can reap from the doctrine and sentiments which the work contains. He may
improve upon it. imitate it, franslate it, oppose its senbiments, but he buys no right to publish
the identical work,”



And, in the same case, Mr. Justico Willes at p.

“ Certainly bond fide imitations, fransiat i
the property may be considered as new wZilgi,“l)),:sc ﬁgﬂ:ti%?

In Iilumeté lzr. Chetwood, 2 Meriv 44] where t
restrain the publication of an English translation, T, :
tl‘1e publication on the ground tﬁat it was not f,or Ozgelg:flzlf(ies ﬁefld’hwhﬂe restraining
Lnghsh translation should be published, added that ¢ g ¢ ol ¢ bublic that an
same with re-presenting the original, on i
carg and pains on it, and so not within th
v. Strange, 2 Degex and Smale p- 698, Vice-Ch ¢
lawfully published, in the popular sense o
from a book W}}leh has never heen in this situation
translated, abridged, analysed, exhibited
manner that the latter is not.”?

2310 observes as follows : —

3. The American law was t.
Stowe v. Thomas 2 Am-Law Reg? gﬁ))s.amf e
author’s exclusive property in the creatio
abstractions, but only in the concrete form which he
;1[1 which hethahs_ clotll}ed thelrln. When he h e
e reserves to himself, or which t i im i R e B i
the copies of that par’ticular comgfnf{:mf e Lpadte g it to
another the ideas intended to he conveyed,”

High Court, and Mr. Justice Parsons helq that neithereﬁ,ﬁiin%n‘gﬁ:holf the Bombay
AW nor undey

Act XX of 1847, a person who translates g book int

o : : : . ther 1 ey

infringement of copyright (Munshi Shaik Apg w3 alguage is gujlt

LLR. 14 Bombay 586), wrrahman. v Miraa. Mofomeg S
5. The English Statute 5 and 6 Victoria (. 4

49 and 50 Victoria C. 33, section 8,’ is in force in %gii&m?ng?d and extendeq b

Act XX of 1847 as amended. And the wording of the Ing; etz along ity India

English Statute, is certainly in favour of the view tg S goty

) 88 well ag of
Even according to the principles of common law applica ken by My, Tustice Parso?se
to be said in support of it. ;

ble to Copyright, there js much
6. The doctrine that translation is not an infrj
disapproved by certain text writers whe kg

ngement of Copyright ig strong]
actually arises for decision in England and ig full

a hope that when the :
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(vide Kerr on Injunctions, third edition, 1888, p. y3 gs;g;u(?gf, izu(;h View will nog przegili
edition, 1881, p. 214 ; Spruttog on copyright (1896) p. 1385 - Sitl‘ on Copyright, second
p. 72). Though there is considerable force in the arguments ader On Copyright, (1884)
are not so copclum_ve that one can feel sanguine that theip vi Vanced by t'nem, the
question again arises for acpual decision before an Englisiwgvm Prevail whey the
Slater in his work on copyright, p. 70, it is tolerably wel] gor] ‘gux't. As stateq 1,
whether the subject of copyright or not, is liable to he translateq ed that g Productiop
by any person who possesses the necessary ability, and whe thi;nto' anothey language
to make such a translation, . ks it worth his While

7. Under the International Copyright Acts 1844 to 18¢ .
is reserved to forei gn authors of books published abro(e);dl,%%hthe right of translation
also applicable to British India, they have no bearing on the ough the ggiq Acts g6
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8. On the question of copyright in the publications in q‘isi?ent case,
be any doubf that the crown represented by the Local Governy, on, therg an harq]
in those publications. It may be suggested that in respect of tr::: tl h&.ls the Copy righ{
copyright of which vests in the crown, stands on a differen S.atlon, 5
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deal with the prerogative copyright of the erown, though possibly their provisions may
be applicable to cases in which the crown may acquire by assignment the copyright
of the author of a work. Asstated by Kerr on Injunctions, tl}n'd edition, p. 372
“ crown copyright is not, like ordinary copyright, the creation of Statute. The crown
has, by virtue of its prerogative, the exclusive right to the pubhqat;on of Acts of
Par,lia.menta proclamations, orders of council, liturgies, _books of divine service, the
translation of the Bible, &c.”  On principle, the publications in question stand on the
same footing as Acts of Parliament and orders of council. Is the copyright of the
crown founded upon public pelicy only or upon right of property ? The .better
opinion is that it is really founded upon right of property. ~Lord Mansfield in Millar v.
Tanlor. 4 Burr 2401, states: “Crown copies are, as in the case of an author, civil

. ré which is deduced, as in the case of an author, from tl.le Kings right of original
pr(;ﬁg 3 Zion »  Willes and Aston J.J. were of the same opinion. j Whllg Yates J ) the
pu a:c(‘)l oxiont of literary property, in his dissenting judgmeqt, distinguishes the right
-g)" L;o ieip' ublished by authority as depending upon public principles perfectly distinet
f pl't- I~)r'v roperty, the fruit of the author’s invention. In thg above case, the
dikden sy 'hp Jud o8 deduce the common law copyright of a subject in his publi-
:looy gto the prerogative copyright of the erown. No doubt, reasons of
blie polic and State also demand that the crown should have the copyright in all
g %’ nt, orders of council, proclamations and similar official publications
Acts(i) s ﬁa,rtu?}?: J;nay be correctly printed and promulgat.ed.. And in this view it
ey pgad 11 yim ortant that translations of such publications should be correct
would be gqug yBuf this can be secured by the erown publishing translations and
and authorized. a prerogative copyright in the translations also. If the Government
thereby acqu{lgngit arorth its while to publish translations of such official publications,
fra erbl complain of vernacular translations thereof being published by
Aty thep benefit of the public. I am of opinion that the crown has
(k;i'ications in question as prerogative c_opyrigh.t independent of the
an Copyright Acts; that. the juridieal basis of such cop):nght
ty as in the case of a private author, and that a translation of
n infringement of the copyright therein.

(Signed) V. BHASHYAM AIYANGAR,
0fy. Advocate-General.
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cations by an

one of its spbjelalcts f
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such publications is not a
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Orper—No. 141, Educational, dated 2nd March 1898.
The opinion of the Advocate-General will be communicated to the Dircetor of

Public Instruction for information.
(True Extract.)

H. TREMENHEERE,
Ag. Seeretary to Government.

l S | . . -~

Government Solicitor.

»

Exd. P. Beetharam.
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