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Harbour Trust Board, Madras.

Ordering, with remarks, that a letter be despatched to the Government of India requesting
the opinion of the Legal Adviser of that Government on the subject of investing the — with
cortain powers similar to those exercised by the Port Trust Board at Bombay.
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the lien of the Collector for duty, extends to goods which may even not be in
existence, i.¢., to goods which may have been manifested for entry, but which may
from various causes, not be on board the steamer on arrival within Customs lz'mz'ts’
but which would nevertheless, being manifested, have to be accounted for by the
Master or Consignee.

7. Dutiable goods are actually in the custody of the Collector when they are in
the Custom House. The Harbour Trustees are not aware under what section of the
Sea Customs Act importers can be compelled to take all dutiable goods into the
Custom House. AS pointed out in my letter No. 3771, dated 4th December the
Custom House at Bombay is not used for the storage of goods; while at Madras
the sheds attached to the Custom House, and used for the storage of goods, have
from long association come to be regarded as synonymous with the Custom House

itself.

8. Tt would appear that any
the Custom House, v.e., into the y
trary, and not in accordance with

order to the effect that all goods shall be taken info
ards attached to the Custom House, would be arbi-
any specific section of the Sea Customs Act. If so
the rtle could be varied, by directing that all goods should be taken into Harbour’-
Trust premises within Customs limits, and they would then be practically within Customs
premises, and in the Collector's custody constructively, while his lien for duty lasted,

and under his control, though not in his actual possession.
Dutiable goods could not pass out of the econstructive custody of the Collector

until duty h

does at presen

goods landed.
9. In ovder to

ad been paid. It is unnecessary for him to hold actuul possession as he
t, under lock and key, of a portion, and only a portion of dutiable

encourage trade and commerce, and to meet the convenience of
importers, while at the same time securing the interests of Government, the system
of warehousing was adopted by the Legislature, and it appears to be an extension of
this principle which has led the Government of India, and the local Governments of
Bombay and Bengal in the interests and encouragement of trade and commerce, to
permit goods to be taken charge of, and handled without the intervention of Custéms
officials, by the Port and Harbour Trusts at Bombay, Calcutta, Karachi and Rangoon ;
though from the time the ship enters port limits, to the time duty is paid all ¢ 01(11’
intended for importation are constructively in the custody of the Collector ffOSe:

Customs at each port.

10. The convenience which would acerue to the Customs authorities, and to th

Mercantile pl_lbhe, by the introduction of a similar system at Madras is ’und ({)tede
Goods on arrival within Customs limits, even though still on boardship and imoé1 it
from ship to shore, are in the constructive custod)? of the Collector au})d the intmnstlt
of Government would in no way suffer by the goods being allowed to remai ?reli'e
constructive cuslody only, and in the actual custody of the Harbour Boar«:lu mh' l;
would provide conveniences and facilities for Customs examination, and for th WMle

cantile public, which are at present unknown in Madras, and the absence of ewhiecli;

geriously inconveniences both importers and Customs officials

11. Tt docs not appear to the Trustees that there is a i

control, and they fail to see how their actual possession of gz(:(})’dsn 42(3188113 :t(:r %;81
effect the constructive custody, or actual lien of the Collector. There i8 no {'eas 4
why the interests of the merchants and of Government should clash in any wa OIlf1
under scction 11 (¢) of the Sea Customs Act the whole of Harbour Trust pn}ar;nises
are 'dee'lared wharves for landing cargo, all cargo landed would remain within Oustoms
limits, in the actual custody of the Trust, but in the constructive custody of the Colllecr

tgr, sollong as his lien for duty lasted. This is the course of business at Bombay, ami
:r :dgfl y one that can be satisfactorily carried into effect at Madras in the interests of

Should Government see its way to take this view of the matter

meroha‘nts would be left—unhampered by the detailed control of the ﬂé?)llz(ftuo? :?13
other Customs officials subordinate to him—to make whatever arrangements may b

approved by Government, under the Harbour Trust Act, to meet the convenienZe ‘;
the mercantile public, and of the Customs authorities, and for the safe custody ax(l)d
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through the Customs House yards. Most of it is, at Madras, either passed on board-
ship, or taken to the outer verandah of the Custom House, and removed therefrom
when passed. At Bombay passengers’ baggage is landed at a Port Trust Bhandar
“awithin Customs limits,” and passed theretrom by an Assistant Collector, who attends
for the purpose; but not a single package is taken into the Fort to the Custom House
to be physically passed through it.

In section 167—39 a penalty not exceeding Rs. 500 is fixed, ¢ If, without
entry duly made, any goods are taken or passed out of any Custom House or wharf.”’
From this it appears that if Customs regulations in the way of entry, and presumably
assessment and payment of duty, if any, have been duly complied with, g .ods may be
passed from a wharf, without being taken to, or into or through a Custom House. If
this is legal in any case, it would, the Trustees submit, be legal in all cases, except
where otherwise provided for in the Sea Customs Aet,

Under Section 192, ¢ If a person has hecome liable to any such fine, penalty
or rate in gespect of any goods, the Customs Collector may detain any other goods
belonging to such person, passing through the Cuslom House, until such fine, penalty
or rate is paid.”

It cannot here be meant that the Collector may detain g-ods only when they
are physically being passed through the Customs House, to which as at Bombay goods
are never taken, and earried from one side to the other. For instance : at Madras, should
an importer of kerosine oil or dynamite become liable to any penalty or fine, the
Collector would, it is presumed, be within his rights by refusing to pass other
kerosine oil or dynamite belonging to the same party, but he certainly would not
insist upon either being actually carried through the Custom Huuse to justify his doing
so under this section ; or if an importer had become liable to a fine under this section
in respect of say Manchester goods, and had also imported a cargo of coal, the
Collector could presumably detain the coal till the fine was paid, but it would not be
neceseary that it should be carried into the sheds attached to the Custom House at
Madras, or through the Custom House——the Collector’s Office-—at Bombay.

The terms, make entry; passing through the Customs House; entered at or
brought to be passed through a Customs House, appear to refer to much the same
proceeding, if not to the very same ; that is, when goods are ¢ entered at or brought to”
“ be passed,” as it 1s put in section 167—-37 ; and section 86 enacts that *“ the owner of
any goods imported shall on the landing thereof from the importing ship, make entry
of such goods for home consumption or warehousing.”

This ¢ entry  is not to be made, it will be observed, by carrying the goods into
the Custom House, which is absolutely impossible at Bombay, but ““ oy delive y to the
Customs Collector of a bilt-of-entry thereof in duplicate in such form and containing
such particulars, in addition to the particulars specified in section 29, as may from
time to time be prescribed by the Chief Customs authority.” At Bombay upon such
entry being made at the Custom House, in the Fort, and all other Customs regulations
having been complied with, the goods themselves are passed, not through the Custom
House, but from withi« Customs limits at the Port Trust premises, as *“ out of Customs
charge,” and may then be removed.

18. In the standing orders of the Board of Revenue, made under the provisions
of section 9, und becoming law under section 204, expressions oceur which may also
be taken to mean that goods must be carried into the Custom House.

Rule 62. “ All goods must be landed at appointed places and regularly passed
through the Custom House.” It is to be observed here that no exception is made, and
that if it is to be taken literally that “all goods must be passed through the Custom
house it is difficult to see under what exception coal is delivered from outside, if
it-—coming within the category of ©* all goods ”’—must be regularly passed through
the Custom House. The explanation seems to be that it is the documents relating to
coal which must be submitted at the Custom House, and a pass order obtained in due
form. The same remarks apply to kerosine-oil in bulk as well as to many other
descriptions of cargo, which cannot by any known means be physically carried into
and out of the Custom House, or the yards attached to it.
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examined, they have been, it is understood, taken there, under the orders of the Bqard
of Revenue ; but there does not appear to be any reason why, if more convenient
arrangements can be made, the order to take goods to the Custom House should not be
cancelled, and a similar order substituted that they shall remain uu‘//(‘z'n Customs limils
at such wharf, pier or jetty, according to their nature, as the Harbour .l}oard_ may,
with the approval of Government, direct in a bye-law framed under section 70, Act
I1 of 1356.

21. Referring to section 204, it is enacted therein that ¢ all rules made upder
this Act shall be notified in the otficial Gazette, and shall thereupou have the force
of law.” : ‘

Under section 0 it is enacted, that the Chief Customs authority may,}f;';)’m j{m;e
to time, with the sanction of the local Government, make rules counsistent with tins Act:

(a) prescribing and limiting the powers and duties of of{ﬁcers: ofgustoms;
(6) regulating the delegation of their duties by such officers ; an
(¢) generally to carry out the provision of this ACF' : ;

If, therefore, no section of the Aet empowers the Cl}lef Customg aut}l}mutly; to
direct that all goods shall be taken into the Custom House, 1% Would_s?(;m to atve leql(;
the intention of the Legislature that nosueh power should be exercllsu s eilxiep Oas tal
down: in sections. 83,84, 85.and 88 ;and this for the very good rea&;;n} t‘ a_tu. us 013
House is not a wharf, or warehouse, for landing and storing cﬂrgo,h e ox&;l i és ﬁas?
for Home consumption, or otherwise disposed of ; but rmd qgice gtere e A 0 :c 05‘
assesses duty, and from whenece he controls the goods landed and temporarily store

within Customs lmels, 1:111(101'1 :
80 long as his lien for duty lasts. :
I{tg is merely an accidental circumstance that, at Madras, the sheds where goods

are stored, are in the same block of buildings as the Custom House.

99, Tt is further to be observed that in the ox}ly sections- of the Sea Cu.stoms
Act——;vhicll provide for goods being actually taken into the Custom Housg.—-—sect.mn 83
enacts that “ If the owner of any goods (except such as has been shown in the import
manifest as not landed) does' not land such goods within such period as is specified
in the bill of lading of such goods ~ * % *  the Master of such vessel or,
on his application, the proper officer of Sea Customs, may then carry such goods to the
Cus tom House, there to remain for entry. The Customs Collector shall thereupon take
charge of, and grant receipls for, such goods?

Again, inscction 84, it is enacted that ““at any time after the arrival of any
vessel the Customs Collector may, with the consent of the Master of such vessel, cause
any smell package or parcel of goods to be carried to the Custom House, there to
remain for enlry.”’

If, therefore, before goods can be carried to the Custom House—except such -
as are still uneleared four months after the arrival and entry of the vessel, under
section 88-—a request must be made by the Master, or his consent obtained ; it is
cloar that the enfry of goods is not the physical operation of placing them in the
Custom House ; for after goods have been carried into the Custom House at the request.
of the master, or to it with his consent, they then have still to await ¢ entry ” and
have still to be passed through the Custom House, before they can be cleared.

23. With regard to the method of landing goods at Madras, there does not
appear to be any necessity to make any alteration. The agents object to land under
gection 85, because they would then ineur responsibility on behalf of the ship not
contemplated in the bill of lading, and therefore beyond their authority.

But this is no reason why the dubashes, as agents for the consignees, should not
continue to land goods as at present under section 83 ; and when the Harbour Trust
has constructed a boat-basin with convenient wharves, and sheds adjacent, take such
soods to those wharves—authorized landing places under secticn 11 (¢) of the Sea
Customs Aet—and there make the goods over to the Harbour Trust, to remain in the
actual custody of the Trustees, but in the constructive custody, and under the actual
control, of the Collector until passed as out of customs charge. :

his jurisdiction and control, and in his constructive custody
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August 1892, the Collector of Customs, Bombay, says that “except a general super-
vision by the Customs Preventive Department, the entire management of the sheds
and gates at the docks is conducted by the Port Trust.”

With regard to (), the Chamber would call the attention of Government to
saction 60 of the Harbour Trust Act, which empowers the Board to execute such
works as it determines to be necessary or expedient ; to section 61, wherein the works
authorized by section 60 include (infer alia) warehouses and sheds for recetving and
storing goods to be landed or o be shipped or otherwise ; and_to section 53 which is a8
follows: ¢ Such goods shall be retained in the warehouses and sheds of the Board
or with the consent of the Chief officer of Customs in the Public Customs Warehouses
at the risk and expense of the owners of the said goods until such lien is discharged
as hereinafter mentioned ; and godown rent shall be payable by the party entitled to
such goods for the time during which they may be 80 retained.”

With all due deference to the Advocate-General, the foregoing sections, among
others, clearly, in the view of the Chamber, contemplate the Harbour Trust Board
acting as the bailee of goods landed, shipped, or otherwise, and the Chamber is unable
to find anything in the Act which prevents dutiable goods in the control of the
Collector of Sea Customs being, with the sanction of Government, dealt with as

proposed.

The Chamber has been favoured with a copy of the letter which the Madras
Harbour Trust Board addressed to Government on the 29th ultimo, and as the views
therein enunciated—which have been approved by the Chamber’s representatives on
the Board—are identical with those entertained by all the members of the Chamber, it
would be a work of supererogation for the Chamber to enunciate its views separately.
Tf, however, the object of the proposal before Government is unattainable under the
present Acts—which the Chamber ventures to doubt—then a simple way out of the
difficulty offers itself in their amendment, and in view of the very great desirability
of the change being brought about, the Chamber would strongly urge immediate

legislative action, for the present state of affairs is as anomalous as it is unsatisfactory.

In view of the fact that the Sea Customs Act applies to the whole of British India,
and that in ports like Calcutta, Bombay and Karachi, a system is in vogue which is
illegal in the opinion of the Advocate-General of Madras, the matter may be deemed
of sufficient importance to have the opinion of the adviser of the Government of India
taken on the legal points raised.

et

Rean—the following letter from W. AUSTIN, Esq., 1.C.8., Chairman, Harbour Trust
Board, Madras, to the Secretary to Government, Marine Department, dated
96th February 1897, No. 5174 :—

1 have the honour to acknowledge the receipt of G.0., No. 18, Marine, dated
6th January, regarding the proposed rental of the yards attacked to the Custom House
by the Harbour Trust Board.

9. In my letters Nos. 8771 and 4654, dated 4th December 1896 and 29th Janu-
ary 1897, respectively, the views of the Trustees are fully expressed in reference to
the general question of the custody of goods within Harbour Trust premises, which,
it declared wharves for landing cargo under section 11 (e) of the S8ea Customs Act,
would also be within Customs limits. :

8. According to the opinion of the Advocate-General printed with G.0.
No. 682, Revenue, dated 1st December, goods which are in the Custom House—by
which term, it is understood, he means also the yards attached to it—are ‘“in the sole
and absolute control of the Collector,” and, as pointed out in my letter No. 4654
above referred to, are moreover at present held by him under lock and key.

But in his letter No. 5130 G., dated 25th September, the Collector contends
that ¢ the goods in the Custom House are under Harbour Trust control and in their
« custody from the time they are deposited to the time they are delivered.”




: AP IAAPAPIINIII e AT SIS I AT ISSINP IS

SIS
No. 493, ReveNuE, 287H JUNE 1897. 11

Endorsement No. 201-E, Marine.

Transferred topthe ‘Revenue Department with reference to the order in that
department, No. 4909 Mis., dated 2nd December 1896, and in continuation of Marine
Department ondorsement No. 111-E, dated 17th February 1897.

(Signed)  D. McNEIL CAMPBELL, Col, R.E,
18th March 1897. Secretary to Government.

tellowing letter from the Honourable Mr. G. G. ARBUTHNOT, "Chair-
(hamber of Commerce, t0 the Secretary to Government, Revenue

Department, dated Madras, 6th April 1897 :—

In continuation of my letter of the 26th February 1897, I have now the honour
to inform you that the Chamber has since been favoured with a copy of a letter
(No. 5174, dated the 26th February) which the Harbour Trust Board addressed to
Government requesting that Act 11 of 1586 (the .Madras' Harbour Trust Act) be so

ended as to bring section 45 into conformity with section 43 of the Bombay Port
4 i The Chamber is in entire agreement with the Board, and in strongly
sporting its request, it does s0 in the belief that with the Act amended as sug-
su},t[ .., the Board will be in a position to warchouse goods on warrants, The Chamber
B the Board being empowered to do this, as it would be a

hes much importance to i . do th
e sat comvenience to the trade of this port especially in view of the probable

very Br 1o Bill of Sales Act at an early date.

passing of ‘ ; .
1 beg to annex below, for the information of Government, copy of a letter from

the (Chamber’s Yolicitors expressing their opinion in the matter.

ENCLOSURE.

Letter from the Solicitors of the Chamber of Commerce, Madras, dated the 20th March 1897.

We are in receipt of your letter of the 17th instant with copies of letters from the Harbour

ard and other pAPCT" relating to the storage of goods, and requesting to know whether

nts to the Harbour Trust Act suggested by the Board will give the Trust authority
goods on warrant.”’

on « warehouse goods on warrant” to mean that goods landed or

in the godowns or premises of the Harbour Trust Board

that warrants BaY be isemed to the party su depositing the goods, which warrants represent

the goods and are capable of being transferred, so as to enable the transferee to obtain

possession of the goods 8o deposited.

The question t0 be determined, therefore, is, whether the issue by the Harbour Trust
Board of warrants would be within the powers given them by the Legislature. In this connec-
tion we would observe that it is doubtful if the Legislature contemp ated the Board becoming

a warehouse company, which they virtually will be if they issue warehouse warrants.

The law on this point, however, is that “ whatever may fairly be regarded as incidental
e consequenﬁ"'l upon those things which the Legisluture has authorized, ought not (unless
i 1 4 pmhibit.ed) %o be held to be ultra vires.” (See Ashburry Railway Company v. Riche
et Yo {13 ports 7, House of Lords, 653, and the Attorney-Generslo, The Great Eastern
=iy Company—Law Beports Appeal Oesce Volume V, page 475). ‘ :

The preamble of the Harbour Trust Act states that it is expedient to make provision for
tho regulation, conservancy and improvement of the harbour. ‘

Tho harbour 18 defined to mean, inter alia, all buildings provided by the Trust Board for

the purposes of the harbour.

Under seotion 70, the Board may, with the approval of the Governor in Council, make
bye-laws for, inter alio, the convenient use of the_warahonses vested in them. To warehouse
goo&s on warranb would, we presnme, be a convenient use to put the warehouses to,

1t appears to us. therefore, that the issue of warrants may be regarded as fairly incidental
to those things which the Legislature has authorized the Board to do under the Act,and we see
1o reason Why. with the sanction of Government, bye-laws should not be passed authorizing the

Board to issue warrants.

the amendme
to “ warehouse

about to be s
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