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GOVERNMENT OF MADRAS.

MARINE DEPARTMENT.

Raap —the following papers :—

From Commander H. A. 8TR
the Secretary to Governmen

No. 646/34 G.

In reply to Marine Department memo. No. 49 E., dated 26th January 1897,
1 have the honour to state that port dues would, in the usual course, be levied on
unregistered vessels also, provided such a vessel 18 of 15 tons burthen or npwards.
Vessels of a less burthen are pot liable to port dues (see Part 1T of the schedule
to the Indian Ports Act X of 1889). Where the tonnage is not known, it would be
open to the Conservator to measure the vessel and determine her tonnage under the
authority vested in him by section 41 (2) of the Act above cited.

EET, R.IM., Presidency Port Officer, Madras, to
t, Marine Department, dated 1st February 1897,

e ——

Solicitor, Madras, dated 12th February 1897, No. 90.
citor, Madras, dated 10th March 1897, No. 145.
er, Madras, dated 18th March 1897, No. 646/91 G

Madras, dated 22nd April 1897, No. 258.

From the Government
From the Government Soli
From the Presidency Port Offic
From the Government Solicitor,

.

Endorsement by the Governmen
No. 304.

Torwarded with enclosures, with reference t
January 1897.

t Solicitor, Madras, dated 14th May 1894,

o G.0., No. 72, Marine, dated 26th

EXCLOSURE.
OPINION.

s to the two questions referred for opinion depend chi i
be regarded as the law now in force in British India }:'elat'mg tg) r(laggzl:txx?tg;)i,o: p:;-l s;lvih e “"l'lt]o
Loensod boats referred to are, I presume, owned by Indian British subjects and fall wP:ix' the
dofimition of thoword ship,” namely,* evexgldescriptiun of vessel used in navigation not o 1193
by oars” (vide 57 and 58 Vict., Ch. 60, the Merehant Shipping Act, 1894, section 742 a;:g]ie di
883, section 3). I understand from the Presidency Port Officer’s demi-offieial 1onm1:
’

Act V of 1883,
dated 14th April 1897, that the average tonnage of these licensed boats is 21 tons

9. T am of opinion that part I of the said Merchant Shippi . i
operation on the 1sb of January 1895 ¢ vidde section 748) is insftillm’}f):;fe ﬁldﬁrligglz’lﬁl‘mh cgme Tto
to the registration of ships, though the same be built and trading wiibi the limitsm afn thal’%m:
India Company s charter only and be owned by Her Majesty’s subjects wheth lfl’ i
Indian. Section 1 of the Statute which lays down the qualification for ownin erB %;ogeaﬁinr
refers in clause (@) to li&tm‘ﬂl born 'B_rltish subjects, a phrase which, no doubt g bn ;ﬁ 'bsl E:
much to Indian as to European British mbg-’ctﬁ (vide Ja)’ne’s criminal law of inls' ot 2(938
.Sect“’,:? 2 °§ t}ég igit;? é’g"u";}%@“ ttliattes?ry ritish ship shall, subject to the two ex oﬁlgili'og:gt%;eciﬁé’ti
S red under that Statute, and cl | 3 aes st e g
registered under the Eng}lsh Statn_tea therein referr:gsfoizpl ,:’df E;;:“::; (; ::J 2313' ,;:'(‘i;"dos tha: et:l]t”
shall be deemed to have been registered under the Merchant dhippin Agt, IB&aMn ﬂém gr a8
British India is coneerned, the exception will be applicable onl pmgshi‘m i we?li e
fons buzthen employed solely in navigation on the rivers or consts g'f Dritish‘ ln':l?a & w5

The answer
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transire ; whereas under section 2 (3) of the Merchant Shipping Act, 1894, any shi
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3. The Btatute does not enforce registration of Briti i T
gglqtratlot_l ghall 'm*hount to an oﬂene%?sbut seeks to rgxlggrzlenlz‘zgi{tg&?dfg direc.”?.’ that non- )
rlltxsh ship required by the Statute to be registered shall not be reco]1 .ydprondm_g' S
;1;1 0;15 registered under the Statute, and by further providing that the samc;g];s ¢ b&s a Britishship ~ ~
e Master of the sh}p, if s0 reqmred,‘ Produces the certificate of the re ietray fe detau}ed until
consequences of a ship owned by a British subject not being recognised asg a By‘g' the ship. The
as would s}lbgect the owner and the Master of such ship to serious inconv o gl g
cases to criminal prosecution. The following are some of the chief d.isa.bilil;(ia::s1 e:fl? ;nd 112 some 7
enalties to

which & British ship is clearly subject for want of registration :—

(a) Section 72 provides that a British ship which for s et 2
as a.Bntlsh ship sh.all not be ontjtle(Ii) to any benv;?ixtl:, of):iigii:trtlondls ok recognised
tection usually enjoyed by British ships, nor to use the ’ti vantages or pro-

t.he _I_thsh National oham(;ter, but so far as regards the ritish flag, or assume
{:s}blgty 1};;) f}il{xcs and forfeitures, and the punishment of o%:)];?;nt # d.ms’ the
i{fﬁ : a;t;c ship, or by any persons b_elonging to her, such ship | shaucﬁl‘)mlgltted on
e me (lina.uner in z_r.ll respects as if she were a recognised British h'e i Bt
v}v}u_t_ ;3 II\JTO? that she is prohibited from wusing the British fla e
tbri; lsi;ab'?i' t1}0na.tl1 chﬁracter. A reference to section 74 will Bhowg f%!;tagsmng the
o :‘ i By, 1e Master of the ship will be liable to a fine not exeeedjny oy
natic;?axioﬁ,uvyo;eisgi?; n(;),fl télg prolutgtion contained in section 72 hoistg;,hfllg_% as
she be of 50 tons gross tonnic[f 01;1?1 e to her by one of Her Majesty’s shi A it
$ " ; =) pwards, on enteri : i if
%:gglgmi 6i %1) of the Indian Ports Act No. X of 1889 Zigs‘: li)ll'g?rzélel.ég tﬂ{ '}znt“h L
st ﬁgazoo 0 &1ﬂy of Her Majesty’s subjects hoists within the limits :)f Soy Yol
o e g iseroradln L is probibited by the Morchaut Shippin Act,
Sl g : e vessel shall be liable to a fine of Rs. 50 in additi n toPng Act,
r}:iem )ft at may be recoverable in respect of such offences The i ot el
ons of section 74 of the.Merchant Shipping Act, 1894, relatin tl(:n [IJIOrtmgt g
t;z)rroi)ler xﬁlatlon.ul cq]onra did not exist in the Merchant S};ipping Iglct {Sl;il o
r the first time introduced in the Merchant Shipping La Mk ‘but i
i lemt" Ch. 73. t Shipping Law by Statute 52 and 53
The proyisions in regard to sale and mortga, e : T
tions 24 fo 48 gk Sodbiny ire applga%;: %fn 1’??;312 ;gt%?e;xstggdmg from sec-
ﬁllen \;7(2110 here that section 14 of the Indian Merchant Shi Hin B]pg' - It may be
o Viceregal Legislative Couneil, proposes to repeal the pping Bill now before
native coasting British ships registered in British India 1 E""t“’mi’ in respect of
(¢) Part VIII (sections 502 to 509 both inclusive) of the M.erchant Shipping Act. 1894
t, =

relating to the liability of ship-owners i :
Dominions including Siiritishplndja.m l’fh:pﬁ?zge ﬁﬁﬁtwm}lﬁ«ggiﬁﬁ?@f&jﬁ?ﬁ FiE
sections 502 and 508 in certain cases of loss of, or dam: { ot ship-ownere under
other cases of Joss of life, injury or damage ik enur:g%o%h%" 1 in certain
-ship which is not registered under the Statute (vide section 508)0 ben ,ﬁtﬂf 9-,3_1‘1’ itish
4. The absolute power of detention of a British ship until the produe S el s
of registry which can of course be obtained only after registration w@f siosen o'f.ﬂ"‘,’ certificate
the first time in the Merchant Shipping Act, 1894—vide section 2 ag arently introduced for
provision in section 19 of the Merchant Shipping Act, 1854, was onl to( th ghe responding
of customs shall grant a clearance or transite to a British ,ship.fo;- {he i ivivier ﬂ,mt, no officer
to proceed. to sea as a British ship, unless the Master of such ship, upon l})m_rpoqe ol SuBluE dep
the certificate of registry, and that if such ship proceedsto sea as apgritje? ,% required, produces
ance or transive, such officer may detain her until such certificate iga 'od?ukumaa‘ m"".Pleu“', i
observed that the power of detention under section 19 of the Merchant Sh?r duced. It will be
be exercised only if a ship attempts to proceed to sea as @ British ship wﬁﬁﬁeﬁ:’ ey

Ry

the Aot to be registered may be detained uutil the production of the certificate o ‘the regisf
' m%

without any reference to her attempting to proceed to sea as @ Bri Moo B e '
el o o o rogtton: o ek tmrioyohider e g done Lol S
seotion 3 from rogistration. The procodure for Frrelrii oot s oy | exempted under
bo detained, and the penalty for prodeeding to soa e S S )
in section 692 of the Statute. 'Ihere was m@mvibionfaomﬁd;ﬁéigt&gg G0N e e m
nhant smgépmg ’_Aet‘, '185?!,’1&!11: it was apparently for the first time en P m* n the Mer-
Merchan! hipping letB-Amejlldmem Act, 1376 (Statute 39 and 40 Vict., Nz iy
.. .5, For t!;g.ioregpmg reasons I am of opinion that the re vl
o nestion exoept such as may fall under clause (1) of section 3 of ‘the ]
&94-, can be enforced in the manner indicated above. Such of the bo
B, o will have to bo recognized as British ships though not registered.
erchant Sh

1894, upon the lndid o g e registration of ships, nanioly, At X of 18 b5 e T
94, ,}I)LI of 1850 and subsequent Aots and Act X_IXSI};? 1838. %ﬁfé&gaﬁi;? ﬁ?’:&ﬁl
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not to be considered here.

That Act relates Iy &
g » . subjeots residing within the POy

: coasting vessels belong: to Hor Majesty’s
he. Presidency of Bombay, and regi tration nndnf;nq‘{n Act is compuls .
sory and enforced by the lmposition ofa fine. U ?of 1841 and the subsequent enaoct= e
meonts amemlmg the same, registration of ships built and trading within the limits of the st .
Indl? Company’s charter, namely, all }I]M(&S and seas eastward of the Cape of Good Hope to
the Straits of Magellan is only optiona » and compulsory only in the sense that if nol so regis«
tered it will not be recognized ay 4 Britich ship,  Act'X of 1841 was pussod nder the powers
delegated to the Governor-General in P .

A C |‘l M b .“-t-c
Ch. 56. The operation of g Stut:tl:,mv:-nsby sections 3 and 4 o Statate 3 and 4, Vi

: B54.. (& L saved by section 108 of the Merchant Ship-
ﬁng ﬁkuté ;&?{)4i1§5m4§2::e l:-{;l‘ld 18 Vict., Ch, 104), B; virlue of thi(; suv‘i,ng olanso 1o the
bu.';.ftL a?mlcll tradIi)xE,g gvithin’ tha 2 16 was Bupy‘?sed, rightly or wron ly, that registration of ships

rdanct _—:j,‘,j" PR AT .{‘#

dered vr hwﬂyeum@ﬂaqui asm

250, which are fo take tho place

proposed only on the hasis of a

0. Registration of ships exceeding
%, mommer and according to ¢

fhe Tndian Merclant,Shipping Bill
on of registration of Britist €hips, -

yverned b

T A

o rEW

6 limits of th t India O v
Acts X of 1841 and XT of 1850, and not.aby nge ﬁi’rﬁ;“"mf'““)" 8 charter was regulated only by

T : . 3
relating to the registration of British i m“P{ﬂﬂg Act, 1854, part 11, of which

ships w 3
nions (vide note 1, page 76 and no PS8 Was applicablo to the

x whole of Her Majesty’s domi-

i te 6, page 94 of Maclachlan’s Treatise on the I f Morchant

Shipping, 4th edition, 1892y, and Page 109 of the abst tise on the AW 0 v
lati!«la Council for 1592). éectionsg; to V o Proceedings of the Viceregal Legis

I of Statute 3 and 4 Viet.. Ch. 56 e re
by Btatute Law Revision (No.2) Act, 1874, and the pre b 1et.. Ch. 56, were ed
the Statute 1w Revision (No. 2) Act, 1888 Tndi qof the said Statute was ropealed by

> ; » but the India A, ‘ in
effeet saved by section 1 of the said two Statute Law Revision A oy 1};:;3:: i:h;f; S;zti:t; :’r:n”

in the Merchant Shipping Act, 1894, corres onding to sectio Afcs:
1851, Section 2 of the former statute expll-essly dguolnres th:tlg'méhm? 'MI 033“:'1823’?‘? aﬁAnz:i'
in section 1 shall be registered unier that Statite unless exempted from Togh P an‘cll th:t i£ it be
= « not registered under ¢Aat Stutute, it shall not be recognised as o British s m?’ ) :
‘ 3 & o % Rt : p. 1t seems, therefore,
impossible (o recognive as a British ship even in a portion only of Her Majesty’s dominions,
oy namely, the British Indian possession, a ship ownod by a British subject which is not Gl
: under the Merchant Shipping Act, 1894, though she may have been registered under Aot X of
Fi 1841 or Act XI of 1850, and to confer upon her the benefits, riviloges, advantagés or protection
Nk usually enjoyed by British ships, or to allow her to use the British flag; or assume ‘the national
S character even within the limits of the charter of the East India Company, or to. exonorate her
A from the consequences and penalties preseribed m;‘der the Merchant Shipping Act, 1894, in the
Ly case of a British ship not registered under that Statute or ander any of the previgus English
' } Merchant Bhipping Statutes—zide section 745 (1) clause (). Maving reiard to section H1 of
i) Statute 3 and 4 Will TV, Ch. 85, there can be no doubt that Acts passed by the Indian Legis-
; lature are completely subordinate to and controlled by Statutes o_f the British Parliament. India ‘
: ‘ Acts X of 1841 and XTI of 1850 in so far asthey relate to ships owned by N -
A States or the subjects of such princes or Stales aro altogether ountside the scope of the Merchant -
rid Shipping Act, 1894, and are therefore in no way affected thereby, But in so far as they relate to
14 ships owned by British subjects, they are controlled by the Merchant Sln.ppmg. Act, 189 t. Ldo

i

FEpeT

.

ative prinees or

Greneral in Conucil has power to legislate, are repealed by implication by the Merchant 8
Act, 1894 ; for the India Acts are not necessarily inconsistent with the Merc
15394. The India Acts and the Merchant Shipping Act, 1894, can, in law, stand together, and a
ship built in India may be registered under both, though there may be Jnothing to be gained by
registering her under the India Acts. But registration under the India Acts cannot exempt a

ship from registration under the English Statute. In short re istratio_g‘__ under the India Acts is

ﬂ only optional, but registration under the Sﬁiiiiﬁé §§E ractically compulsory.
1 Ei‘s 1s ovidently the view taken in the Indian Merchant Shipping Bill which has Fesn pending
in the Viceregal Legislative Council since 1892 (vide sections & and 10 of the Indian Merchant
Shipping Bill published in the supplement

to the Fort St. George Gazetts of the 3rd of March
189€). That Bill also provides that ships registered under the India Acts shall cease to be recog-
nized as British ships unless re-registered under the proposed Act within one year after the data
[F " on which the chapter relating to registratio

n of ships eomes into force (vide section 8 of the Indian
- Merchant Shipping Bill). v

hipping
hant Shipping Act,

7.- 1 should here point out that, until the said Tndian Merchant Shipping Bill is passed into
law, and thereby several of the provisions of the Merchant Shipping Act, 1894, are repealed or

ranting thereof for ships not exceedi
barthen. With reference to the definitions ofg“a Bgtish posmsionl’)? and ?}ef)l‘l’:fgngg }0::
given in the said I ntergro_tatlon Act, 1889 (52 and 53 Viet., Ch. 63), section 18, hhe rules under
section 90 will have to be issued by the Governor-General with the approval of a Seoretary of
State. The simplest course will probably be to provide for the issue of such terminable certifi-
cates on the basis of a certificate of registry u.m{;r the India Acts, such terminable certificates to
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otion 79 of the Sea Customs Act VIIT of 1878, This latter section provida
.,:;,t“:t:ﬁng o boat fo ply as a eargo boat within the limits of a port m&& ‘
such licenses under rules to be framed in that behalf. If the rulos are issued under the
authority of the above sections in the two Aot_a, they can be given a wider. seope ¢ 2
either of the two sections. T observe that the Licutenant-Governor of Bengal has issued i
rules under the combined provisions of section 75 of the Sea Castoms Act and the Indian
Act (ride Appendix A, page 129) of Mr. Grimley’s Sea Customs Law of India.
special attention to Nos. 16 and 18 of the said rules as having a bearing upon the
consideration.

I may draw

Maiosis, (Signed) V. BHASHYAM AIYANGAR.
10th May 1897. Acting Advocate-Geueral

Orper—No. 532, Marine, dated 14th June 1897,

In January last certain local merchants at Tuticorin complained to Government
that, in consequence of licensed cargo boats being permitted to leave the port and
trade beyond port limits, serious detention was caused to steamers, Inquiry has

: : : i
accordingly been made into the eircumstances, as well as in regard to the legal aspects,
of the case.

2. The Government is advised that the inconvenience complained of is in some

« measure due to the mercantile community leaving the supply of boats in the hands of

coutractors, who pay much below the authorized rates of hire, and do not regularly

employ all the boats in turn. The unemployed boats are thus driven to trade beyond

port Limits. The higher receipts from such trading must also, it is thought,

_ influence
the action of boat owners,

PW’H,
matter under

=

3. As regards the provisions of the law, it would appear that there is no bar fo

licensed cargo boats leaving the port and trading to other ports, and His Excellene:

the Governor in Council does not consider it desirable to take any steps to restriet the ‘

corin and elsewhere
must, if they wish to secure a regular supply of cargo boats, offer sufficient induce-

freedom of action of boat owners in this matter. Shippers at Tuti

ment to owners to keep their boats within port limits,

4. The opinion of the Advocate-General will be communicated to the Presidency

Port Officer, and the Government of India in the Legislative Department. It deals

: ' minufely with the law relating to the

* Vide Supplement to the Fort 'St. George registration of vessels, and may be of use

Gaszette, dated 3rd March 1896. - In connection with the revised Indian

: Merchant Shipping Bill * now before the
Viceregal Legislative Couneil.

5. Paragraphs 10, 11 and 12 of the Advocate-Greneral’s opinion will also be re-

ferred for the remarks of the Presidency Port Officer and the Board of Revenue
(Separate Revenue),

(True Extract.)

Under Secretary teo Government,

To Messrs, Adamson, Mactaggart & Co., | with extract paras. 1, 2 and 3 of

s Messrs, Harvey & Co., order only (in M8.)
» the Presidency Port Officer,

» the Revenue Department.
» the Legislative Department.

» the Government of India, Legislative Department, with C.L.

Exd. T. K. Narayana Aiyangar.
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