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GOVERNMENT OF MADRAS.

; . MARINE DEPARTMENT,
’i 3 /
Riap —the following papers :—
From H. M. WINTERBOTHAM, Esq., District Magistrate, Tanjore,to the
Chief Seccretary to Government, dated 23rd November 1893 R b
No. 1013-Magl. i
1" have the honour to submit, for the information of Government, copy of
the ruling of the High Court in (riminal Revision Cases 290 to 297 of 1893, in
which the High Court holds that Rules 1 and 20 to 23 framed by Government e 30
gection 6 of Act X of 1880 are ultra vires, void and of no effect, in so far as they
purport to make it obligatory on boat owners (of licensed cargo-boats) to ply for hire
9, Copy of the Qesgion Judge’s letter of reference is likewise forwarded.
3. The rules were published at pages 1 to 6 of the Fori St George Gazelle
Supplement of 17th November 1891. :

e

% ExcLOSURES.

Corpy of a draft letber to the Registrar of the High Court, Madras.

1 have the honour to refer to the High Cou;tggsm;:gmise c_:ft_thni:' powe‘.{% of revision

L nary convictions assed by the First-
8, 4,6, 6, 9, 10, 11 of 1893, class Sub-divisonal M&gistrgte of N egzgi;tr:;l
‘ ; unflcr Rules 1 and 23 of the boat rules sanctioned
in G.0., No. 503, of 16th November 1891, professing to be passed under section 6, clausq (k)
of Act X of 1889. In these cases the owners of hoats in the port of Negapatam’wam ﬁﬁe&
g to take out their boats to & cortain steamer ‘when called on'by the Poﬁ

# Summary Trials Nos. 1,

yarions sums for refusin
officer to dg so-

9 1 gdmit that (
the convietions are I 2Ce0
the rules are themselves w
be passed.

3. Section 6, clause (k) runs thus :—

6 The local (Government may, in addition to any rules which it may make under any other
enactment for the time being M force, make such rules consistent with this Act as it thinks
necessary for any of the following purposes, namely :— e

-

» - . o

excopt in Summary Trial No. 4 of 1893 which T will deal wit
rdance with the _mlc.s in question. But I refer them outlalxeh ;fcﬁifgtfm
lra vires and inconsistent with the Act under which they profess to

L

(k) * For licensing snd regulating catamarans plying for hire and flats and cargo, pas-
genger and other boats plying, whether tor hire or not and whether regularly or only oc ol i
ally, in or partly within and partly without any such porf, and for determining jthe quantity of
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;:Iﬁ%g;gn:g;&:rzf i i be canied by any such vessel, ” and Rules l' and 28 are to the

“(1). Owners of boats shall be subjec isteri :
ject to the control of the Registerin officer appointed
B{r i(l}loviﬂrl:\:intbam: shal} carry out at all times all orders issued by him in cugnnm"tio'l I‘)‘gth the
th); t%nda.l of:,a (l)]a $ an wh.wh are not mcoqsxstent with any of these rules, and shall supply
ch registered boat with & printed copy of these rules and of any orders issue

by the registeri ich - 1
bZat demfn?ii:ll;nt% (s)?;call.’e :;Eff;yopy shall be shown by such tindal to any passenger by such

“ (9 P "
and no p(er::g.nlig 21?&2;2 o(ff ::ul('};g;)&s(’::;e(:hb?iit 1flcensed lto plyJor biie, nat being & E favamol,
s 3 , 8hall refuse to let on hire such boat ;ithout having and
_ assigning reasonable cause for such refusal to the satisfaction of the Ngigf‘n[;n‘ll():t;::\r ~fig
ering officer.

The question is— i ; 3
scope andqifte;(f),?os of‘ﬁ?{xs lgeant by “ regulating ” in section 6, clause (k) ? I submit that the
wrininy S pnantity: of ke 31' are ml()l‘lca ed by the concluding words of the seetion * deter~
words to “ regulate” mea g tor number of passengers to be carried by such vessel.” In other
nlilio sfdkon et g t}x:: se?x v?:)ﬁgi:::ﬁfo?&ulitm?s ms;l are hnecemnry in the interests of the
: S ¢ boats and such like 5 : includ
the power of compelling a boatman to ply for hire who is un“'illir)lgev?gg:zb_' It cannot include

4, Ins of this vi :
R SR l;ggoizztfst,},u; ;13:\; I W‘(:l“ld point out that the words of the Act are “to regulate the
ol Tor hive and to bo’ g regulate tl;e “traffic.” The section also refers to boats plying
hoat occasionally pl ila g Yi}}g for occasionalhire. Under Rule 23 as it stands the owner of 8
thinks fit ThisEy bRy v i capbe.mpe“ed to ply for hire regularly if the Port officer
. pears to me plainly inconsistent with the Act. ‘Lhe uag of the word “ occa-

sionally  implies that it is withi
shall ply or not. is within the power of the owner of the boat to determine whether he

5‘ » . - A
are actuflig;lﬂ ;1,1;?:: ;f)rthh?:g?}ld?]?hs:e};ﬁ ef (gczinalels :;an ggly be passed to affect boats which
. 5 B ~ A g ndal of a t h
it i 6 v o thor o i sk b 1 0 o . i
&e : ng ready and willing to go out for others. This is probably the case in gummary

1 No. ]
rial No. 7 of 1893, and for that reason [ have not included it in those referred. Omn this point

I have considered the decisions und i
o e g et no::per the Metropolitan Traffic Regulation Act, 1367 (30 and 31

/ L to help the matter

5o Simalued 6.3 B 167 ¢ Alswn Dt Sin 1) g o A 455
proids gl g Aot it was standing in some public stand or in the premi agf a railway
T A L ns KRt S Wi tidaies of  plyide; bocauss if the carriage W88
$he i Bigh of iix bebi S e L o skl cho dloms of & out, howover,
raise the presumption that it is plying 7% hi;)o. is its natural ““stable” when not in nse, caunob

6. It may he :
for the Goverﬁmentoayen bly (though the word “oceasionally” makes even this doubtful)

) € to license boats that wi

hire and to forfeit the license if oats that will not engage to be always ready to ply

the refusal to ply on a ';: f the condition be not eomplied with. But th}at wouzi not make
(5}

: rtioular ocoasi .
consequence would be the rféiture of the1 cg:mau offence undor section 54 of the Act. The hd

7. In8 i
showing 'ﬁ:ﬂm:yef?!}nio'tﬁeg li%ito,;hhh . Ak A o ?edﬂ attention. 08
: X %8 Ar, & ma i
R A e e
and frivolous eomplaint een the Port officer or his su{ordinate who instituted this vesatious
did not assign his plaint. The owner of the boat has been fined on the technical that he
Aot et o i1 sonmmsety caueal fo 4he Hhet: afices, whn s bie ragintaring oiest undor the
4o Port - oficer’s sl point out the unseaworthiness of the bost to the boat o who
the terms of the rui:mlo ate. It appears'to mo that that was a suffieient com oo with
officer in peréon on éver; ::;g?m t'}h;e ;;Med that a boat-owner should go and see the Port
subordinate the latter o kind, and if ho assigned good cause to the Port officer’s

- thereon, ought to have reported it to his superior officer and taken his orders

(Signed) M, H. O’FARRELL,
Acting Sesvions Judge.

Forwarded to the Distriet Magistrs | : :
» : rate, T , fo 7 istrate con~
s o e o s o520 B WA b G B e o e 8

-  Taxiore, ' % . A"
\ 20tk March 1893  (SBigned) H. H.Ag’s’m% :

XS et e e Sl g €15 iy s
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IN TILE HIGH COURT OF JUDICATURE AT MADRAS.

S

Wednesday, the 1st day of November 1893.

PRESENT. .
The Honorable Sir ARTHUR 7. T. Coruins, Kt., Chief Justice,
and
g The Honorable Mr. Justice SHEPHARD.

Criminal Revision Cases, Néf. 200 to 297 of 1893.
(Case Referred Nos. 182 to 139 of 1893.)

In No. 290, Thommayappa Chetty,'? ;
291, Ramasami, : ‘ "
| Accused in Summary Trial Nos. 1,

»

, 292, Supparayan, ; ‘

293, Kondimuthu Chetty, v 3 to 6and 9 to 1l of 1893 on the

00 Sadayandi, < "7 7 fleof the First-class Sub-Divisional
995, Arokiam Chetty, - Magistrate of Negapatam™ ;

»
»
»

296, Arokiam Chetty, =
297, Muthiya«h. -

ho High Court under seotion 438 of the Criminal Prooe-

ft
Cases referred for the orders o his lotter, dated 24th June 1893,

dure Code by the Acting Sessions Judge of Tanjore in

No. 261. o
Oriminal Revivion Cases, os, 819 to 325 of 1893

(Criminal Rovision Petitions Nos. 155 to 161 of 1893.)

. 319, ThOmmays"PPg m \
In No 320, K&fimn;i’hu Chetty, |
321, Sadayan ot
" 529 Rajappe Chotty, o

"

Patitioners (acoused).

, 325, Muthiyeh, . S0
: L e 3
Pafitions, under seotions 435 and 439 oF Eo0
ise th +oor and sentence of the Kirst
Court to revise e ﬁn']_‘gli:lgﬂm. 1,5 to7and 9 toll

passed in Summary Tral NO
coming on for hearing on Weds
and the petitions. and the
ments of Mr. W. Grant, oounae}'tfo; ttl;b% pe
i lic Prosecutor in Suppo 0 conyi
mgerpt?l}{ t;is day; the (ourt made the foll
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Shephard, J—1 am of the same opini : 1 :

s ! 16 Opinion. 1 think that the rules one and twenty-three, 80

T s it vo boots ko Toe tho hi il cirs and
3 eeL. 18 only. with re ard to boats = P San ekiom B

of the Act gives the Government authority to makg n:le; ool iy e the e s s

(By the Court.)

(Signed)  A. T. FORBES,
Deputy Regigrar, Appellate Side.

To the Acting Sessions Judge, Tanjore (with records).

y» First-class Bub-Divisional Magistrate of Negapatam
(through the District Magistrate of Tanjore).

Transferred to the Marine Department.

(Signed) A. BUTTERWORTH,
Under Secy. to Govt.

‘Endorsement—dated 8th January 1894, No. 9.

C
opy forwarded to the Government Solicitor for the Hon’ble the Advocate-

(General’s remarks, wi
marks, with reference to paragraph 2 of his opinion printed in G.0., dated

18th De * ¥
cember 1890, No. 456, as to what the position of Government now 1s, 81

what procedure he advises should be adopted in the future

(Signed)  J, F. PRICE,
ef Secrelary
To the Government Bolicitor, % Chief Secrelary

with copy of &.0., No. 456 .
Copy to the P residency Port Oﬁc;tda@ 18th December 1890,

F it A '
‘ : 3 . .

S ———

From Commander I
the RSP L A. STREET, RI.M,, Acting Presidency Port Officer, t0

No. 633-386-3_“‘“' t° G°Vé§nment, dated Madras, 26th November 1893,

" 1 have the hong Ly '
onour to beg that the attention of the Government may be drawn to
* Copy aftached hereto, the opi.m'on expressed by their Tordships
November 1 '+ the Chief Justice and Mr. Justice Shepha
commantoon "85% on & reforence by the Actin indgment * , deliversd @ 0, o
complain 3 LA R 1stri 1 ‘an -
bostmen at that port to.the s’y %, (e ngomw%&?f‘f&“&w Certin

Proinegtrarminic S B Y certai
officer on the same. Amiihnt Magistrate, and the decision of the latter

officers in their positi i Mpl 80 seriously aff ; thority bf_?-""'t'
: w for mep%a@:mmtfﬁ"“f““’ under th’; Bo:::;ts rm?imi» it IEP““
is to be done.  Their Torashr s rrnded, and I therefore beg to inquire ¥ hether

"dships, T would observe, state that it has to be showT!

.

.pra.ying the High

MAAWMAM,,WMMA.M»M-

e
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tis, by section 6 of the Indian Ports Act, authorized to empower
. v other persons to make rules guch as the
e VI1I. Oaroo Bosts, OvkusE (&) one which was disobeyed by the boatmen
The plying of catamarans, flats, cargo, ab Negapatam and which 1s specified in
passenger Y ai other boats, whether for bire or the judgment, and apparently have over-
not and whether regularly ot only oceasionally, Jooked the fact that section 8 (1) of the
in, or partly “'f?%?ﬁﬁﬁf%ﬁﬁﬁ: rth‘ff Pg;:: <ame Act authorizes the Conservator to
A iobe ourried by any suoh vestel shall be B seaposh Ao sy voree
subject to such regulations a8 may be laid down within the por ) for carrying wmio ¢
from time to time by Government, and owners any rule for the time beingin force there-
o shall be subject to the control of  in, and section 6 of the Act. Rule VIII*
the Conservator, and shall carry out at all referred to by their Lovdships is a Port

that the Governmen

of such boat

times all ordors issued by him i comection  yule framed under clause (k) of section .

with the plying of their boats and which are (8) of the Indian Ports Act, an 3. the
x()}ot m-cons;:,:ent with the regulations issued by Siteations given by the ok stering officer
i ' at Negapatam to the boatmen at that port

were in accordance with the authority given to him under section 8 of the Indian

Ports Act.
Encwsuum
IN THE HIGH COURT OF IUB;ICATURE AT MADRAS.

Wednesday, the First day of November, OM-MDMM’ eight hundred and ninety-three.

: PrEsENT y
The Honorable Sir Awrraur J. %;"Sqm;ms, Kt., Ohiof Justice,

and
The Honorable Mr. Justice SHEPHARD.
Criminal Revision Case No. 273 of 1893,
(Case Referred No. 119 of 1893.)

L

Port Oticer and Special lsf-class Magistrato of Negapatam.
9. Mariappen o

' Qase referred for the orders of the High Court ander section 438 of the Criminal Proce Riiew

Code by the District Magistrate, Tanjore, in his lem,.\datgd 9nd June 1893, Cur. No. 73-Magl.

: S ; :
3 M“'i‘“fl Ohetty ) Accused in Calendar Case No. 5 of 1893 on the file of the
an

Oviminal Revision Case N: 318 of 1893.

b thoweld somsed under cootions 435 and 439 of the Oriminal Proceduro Code,
Lo 114 gou;t to revise the judgment mwm&;:;”mss' A B
. 0 ing on Friday the 276h October 1893, upon perusing the jotter
This oase coming onl for hearing 08 £ o 1 ng the d a(lllp%f 'iinimg@%nt’
N, Narayana Aiyangar, Vakil for the aocused; anc o} 18 < i
b tes 4 . it of bho comviction ; and the “"%‘ﬁ"g saol, ¥ige S madaiien 1
this day ; the Conrt delivered the following } : :
Judgmen

o e ko aa &a bbga Sh , bringing o boat into the Negapatam river
. disregard i;g ,Tgl:;::al oﬁ assed by the Port Conseryator to the effect that boats should
in disrogard of 8BTS, Mo0g W is flying.  This ack insaid to be punishable under

ought in W unis
:‘l;): ggzngt. That section authorizes e Lions WY& T nlltﬁr
any rule passed under sechi:):a tihoﬁe;hre gm& 0&@ penﬁo liso :
2 AT ore : er the Conservator was carrying into
euch lowful dixection BN po'Act. o which we have been yoferred are those

alid rule passed under the Act. The |
;ﬁﬁtbe?gi v'Vls.‘.'xd 'V%II,' being rules p:i:s:;ll wifh
respectively. In our opinion_there 18 y 1o eonnectio
the dirwﬁonwhiah,inthmom, hﬂl{\ : obeyed.. - sl ; i emm -

i . dor seope, for it eqiiives boat-owaers o * cazry ouf 8¢ . 4008 &
Rule VIII is a rule of wider pe %ﬁ,ﬂmf”fﬁwmumlwhmhmm

Lo ¢

e s St (1) b )t i

b - eued by the Conservator in ‘connection Wit
;);goe;i;::nnt «ith the regulations issued by Go

“former of these rules
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Tn order to put i o i 3
mg;ﬂ?e think t!i:tt 33}9‘:5:?:;::1%1; 2::(}1%%;;1111 tYIIII and to see whether it covers the present’
St e il ndisc piscblipius B ad e clause of the Act under which it is &
It it ying the matter in respect of which rulesn st A
presumed that the Government intended £ passq;n :u}iebzﬂ?caﬁdfl}gr t\\h:f?zrxflrzn-
4 B

- rized to pass by the t
y the terms of clause (k) of the section, and a coustruction which has the effect of

extending the operation of th
: r e rule to math
possible, to be ayoided. _to matters not covered by clause k ink, i
18 empowered :; make mi??ﬁhi“ ltlam- seen that, by clause (,,); of thse (se)ctic:)linghtge‘gpvt I}rlxl: 5 li
port, it seems tolerably clear thateﬁlu ting the time at which vessels are to enter or 1; v e
regulate the entry or exit of vessel e rules to be framed under clause (k) were not int ade [ to
e Biule Whiliamsed vith mfesse 8 in the matter of time. This being so, we doox Itntlf:}J kedhto
Aocordingly the direction of t(}elreréce to the latter clause can be taken to refer to :: h e
flag is flying cannot be a directi:n ?:rse::;tf)f not to bring boats into the river “el:::n aII:::t:tiliBl;
%ga 1:;“:;; dlrecti:nfwas e g re?mg into effect the rule in question, and therefore
0 2 : ;
go out of the river without leaving the port. That may be so. = We should still be
' i

disposed to think that
it the “ po; . P
kind from that intended by olmi‘:e] 72)0.'1 R Sy i) e regulation different in

There is, however, anoth

St baked Tnrheds , another reason why the conviction cannot be r :

theeharyd B o vl g T el
catvater: which was Esol supported on the ground that the direetic

Tawfully ea b e obeyed, was-a direction lawfully giv ] ye direction of the

by Rule VI y given in pursuance of an & thorit

to be shown that th n him by Rule VIII or some other rule. T i _authonivy

b s it

contention cannot rightly be ch has. been 8o yed in the present case 1 ‘ i1

the Consérvator nmthg' y bo maintained, and if Rule V111 . In our opinion the
: ority to make such rul ; or aiiy other rule purports to ive

void, In the cas VKO BUCH TUIES, that rule is to that extent ult i3,

T by s G
spplied. When iho Legidture w, tho maim Delegalpolsas ton deegtin B ik be
nt or a co {ion— grer-snaisaPul e public body—it m Pl i
rporation—the duty of making rules, such Pug;ic b°d;ycﬁfntg: }igxreg‘ﬁwjeng:;ﬁr

] Ot = ]

to make rulés must remain
G e in the hands to which it was entrusted. It is absu pose
ot might sieoss e o authority to be exercised by any arwo ez g g
reasonable one and it may be e rale laid "down by the Conservator mw %Tﬂm Govanll—
Un this we offer na, opini ¥ Aona which the Local Government may m k“y a perfect’y
ffer no opinion. At present it is enough to say there isynoas:c; nd?- hauec@mn ﬂ?
: rule having the

.

force of la & 3
w, and therefore the conviction, as for breach of it, must fall to the ground For

" ‘Yhese reasons we think the convieti !
we think the Oﬁﬁmﬂ should be set aside and the fine, if paid, refunded. We

would add that in these cases where the

arge in effect relates to an d breach of a rule

 passed under an Act, care ought to be take th
i LCT, Ccale OUgid taken t 1 3
| e oo o specify the particular rule said to have been

mfringed.
 Ordered accordingly. |
T- e ST (Signed) = ReA' T. FORBES,
s the Presidency Por mw’mmmm - 225 y. Registrar, Appellate Side.
" The Presidency Port Officer is requested to report '
‘paragraph 2 of his fobter, -~ "R sted to report in detail on the subject of

- (Signed)  A.T. PRINGLE,
Asst. Secy. lo Govl.

-

| e——

Brom Commander . A, STREET, R.LM, Acti | A
"" RLM, Acting Preeideney; Port Officer, to

‘the Chief Secretary to Ge
In B ooy o e, dait Milfras, 00 Sy 350
of their Lordships méh 1894, T have the hono ":;‘mwwm Memo-
s o T T k4 e e bt of he
e e o rules. As thanrulum“:?m vires”

erring to clause (a), we do not overlook the fact that -

- own set of rules under section 6 (1

. g minimum.

e NPT ISR AT EPRIRVY PV st
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according to their Lordships, the control hitherto assumed over licensed .boats by the

registering officer in connection with Rules 1 and 23 of the Boat rules apparently

catinot now be legally exercised.

e —

Orper—dated 10th February 1894, No. 50; Marine.

Of the two matters relating to the Marine Department in which rulings have

recently been made by the High Court, one relates to the Por{ rules and the ofher-to

the Boat rules. ‘
In regard to the former the opinion of the High Clourt is briefly as follows :—

. (1) of Act X of 1889 (the Indian Ports Act), separate rules for

various matters t0 suit the circumstances of particular ports can be framed by Govern-

ment under the specific authority given by the Act. It isnotin accordance with the

principle of the Act that there should be one set of rules for the whole. Presi-

Under section 6

general >
dency and that it should be left to Port officers under section 8 to issue subsidiary

rules to suit local requirements.

2, There can'.be little doubt that, when framing the large number of clauses to
section 6 (1), the intention of the Legislature was to enumerate all probable contin-
gencies in connection with any i

i : port in yiew to enabling the Government to issue
authoritative rules to suit any and all of them ; and it seems to be not only conyenient
but necessary 4

that each port—at any rate each of the larger ports—should haye its

3 Tt may be fonnd possible to devise a single set of standard Port and Bogg_glﬁs
which would be applicable to all ports ; and to supplement these with special rules
for each particulal' port. In any case the ini;iative of Port officers should be restricted
to giving « directions for carrying into effect’ the ritles in accordance with section 8

(1) of the Act.
SQection 6 (1) 1s 80 comprehe
it rules sufficiently complete to €

nsive that it shftuld be possilﬂe to formulate under
duce the necessxty for action under section 8 (1) to

4. The Presidency Po :
the subject after consulting the law officers of Government, It is very desirable that

o unnecessary delay should be permitted to occur in the preparation of such draft
rules as may be considered suitable and within the powers of Government to issue

ander the Act.

5. 1n regard to the Boat rules, the Presidency Port Officer will at once issue

instructions to Port officers to suspend action under those rules which have bheen
declared by the High Court to be ultra vires. 1§ the Presidency Port Officer can show
sufficient cause for requiring owners to ply their boats when called upon to do 8o by

ill consider what steps should be taken to

the registering officer, the Government Wi ] cons;
obtain the requisite authority for the 1s8ue of a rule to that effect. 1t would, however,

be more satisfactory if the ports could be eﬁ!ﬁenﬂy worked without such arbitrary

ower being entrusted to the registering officer. | :
The Presidency Port Officer will endeavour to make suitable arrangements to

obviate the nccessity of further action in the matter, and will report the result,

(True Bxtract)

1 i Chief Secretary.

To the Presidency Port Officer.

- Distriet Magistrate, Tanjore.

Judicial Department. :

Goyernment Solicitor. A e v 5

»”
”»

”

Exd. A. Raitt.

"

1t Officer will lose mo time in submitting a further report on
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18 Decexser 1893, No. s MARINE.
GOVERNMENT OF MADRAS.
MARINE DEPARTMENT.

Reap—the following paper :—

From H. M. WINTERBOTHAM, Esq., District Magistrate, Tanjore, to the
Chief Secretary to Government, dated 23rd November 1893, Reference No.

1013-Magl.

I have the honour to submit, for the information of Government, copy of
the ruling of the High Court in Criminal Revision Cases 290 to 297 of 1893, in
which the High Court holds that Rules 1 and 20 to 23 framed by Government under
gection 6 of Act X of 1889 are ultra vires, void and of no effect, in so far as they
purport to make it obligatory on boat owners (of licensed cargo-boats) to ply for hire.

2. Copy of the Session Judge's letter of reference is likewise forwarded.
3. The) rulesj were published at, pages 1 to 6 of the Fort] 8t George Gazetle
Supplement of 17th November 1891.

R

ENCLOSURES.

Copy of a draft letter to the Registrar of the High Court, Madras.
I have the honour to refer to the High Court for the exercise of their powers of revision
B o e
i .1,3, 4,5, 6, 9, 10, 11 of 1893. s Sub-divisio: : i
LE ry Trials Nos. 1,3 underRul:;lmdzs:id Mm“':gaghﬂ
3 ; 508, of 16th November 1891 professing to be passed er section 6 clauea-,ma(k)
3 Ectox’ g°1889_’ OIn these cases the ‘:own,ers of boats in the port of N md S ‘ :
various sums for refusing to take out their boats to a certain steamer when ] fined
e lven: 8 Trial No. 4 of 1893 which I will deal with tely)
. I admit that (ex in Bummary | No. 4 0 y ; separately
the cgnvlietiom are in g.ceoa;d?tanoe with the rules in question. But I refer them on the ground that
the rules are themselves ulfra vires and inconsistent with the Act under which: they profess to
be passed. »

3. Section 6, clause (k) runs thus :—
in addition to any rules which it may make under any other
i Act as
&

B (Government may, _ ny o
m{:}: }g:d the o:‘;me being iny force, make suol.x rules consistent with this it thinks
necessary for'any of the fo]lowlng purposes, namal. y i — : : 3

& licensing and lating catamarans ying for hire and flats and cargo, p
nonge(:.‘)andF:tlimogoats plying,!:vgl?ethqr for hire or not and whether regulnly or only m@’t
ally, in or partly within and partly without any such port, and f,@' determining the ﬁmhty of

'o or number of passengers to carried by any such vessel, ”’ and Rules 1 and 23 are to the

cargo
following effect :— 5 | g e
«“ f boats shall be subject to the control of the Registering officer
Goverg%e;:ﬁ?lﬂsl?nll carry out at all times all orders issued by him in connect 'W‘Pmﬁ_’;w&o
b{ ing of their boats and which mnotineot.lmhant with any of these rules, and M supply
fhmﬁgndaldfedoh reﬁsteredboatwith a printed eopgofthuem and of any o suppl, s
by the registering oﬁo:;.‘] which copy shall be shown by such tindal to any er by such
boat demanding to see the same. : i AT .l’m‘t iy E
P er of a registered boat licensed to ply for bire, not being a steal la .
and no pemn(%)‘ Nig oewﬁ:xge of such boat, sball refuse to let on hire such boat withous l,l,gving 2
assigning reasonable cause for such refusal to the satisfaction of the registering officer.



shall ply or not.

The question :s—-Wbatumsnﬁby“"’ ula
mpeamd intention of thowrd are indicated y
mining the quantity of cargo ber
words to “regulate”‘ means ﬁoma“ka such
public safety in regard to the seaworthiness of the
thepoweroion:mpeﬂmgaboatmﬂn;iﬁpEy. * hir

4. Inm;;sortoﬂhumwlmldm th

catamarans a bosts,” not to regulate the ©
not forhzmanﬂto oatia ying for
thmhﬂt. ﬁ ppoars to me
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eargo or number of passengers to be carried by any such vessel, ”” and Rules 1 and 23 are to the
following effect :— )

“(1). Owners of boats shill be subject to the control of the Registering officer appointed
by Government and shall carry out at all times all orders issued by him in eonnection with the
plying of their boats and which are not inconsistent with any of these rules, and shall supply
the tindal of each registered boat with a printed copy of these rules and of any o -ders issued

by the regist-ring officer, which copy shall be shown by such tindal to any passenger by such
boat demanding to see the same.”

“(23). Noowner of a registered boat licensed to ply for hire, not being a steam launch,
and no person in charge of such boat, shall refuse to let on hire such boat without having and
assigning reasonable cause for such refusal to the satisfaction of the registering officer.’”

| The question is—What is meant by “ regulating ™ in section 6, clanse (k) ? T submit that the

| scope and mtention of the word are indicated by the concluding words of the sectiom * deter-

i mining the quantity of cargo or number of passengers to be carried by such vessel.” In other

, words to ““regulate” means to make such regulations as are mnecessary in the interests of the

| public safety in regard to the seaworthiness of the boats and such like matters. It cannot include
the power of compelling a boatman to ply for hire who is nawilling to do so. 2 375%

4. Insupport of this view I would point ont that the words of the Act are * to regulate the
| catamarans and boats,” not to regulate the “ fraffic.” The section also refers to boats plying
| not for hire and to boats gﬂyugg for occasional hire. Under Rule 23 as it stands the owner of &
‘ boat occasionally plying for hire can be compelled to ply for hire regularly if the Port officer
g thinks fit. This m)ears to me plainly inconsistent with the Act. 'Lhe use of the word * neca-

*—' sionally ” implies that it is within the power of the owner of the boat to determine whether he
; shall ply or not.

5. in I submit that under section 6 k) rules can only be passed to affect boats which
are wtm?l?; *‘ plying for hire”” The owner or tindal of a boat whg) refuses to go out ca;not be

said to be plying for hire unless there is evidence that he refused to go out for a particular
rson wh.Se bemg. ready and willingto go out for others. This is probably the 0:;, s g:rmmary
rial No. 7 0f 1843, and for that reason [ have not included it in those referred. On this point

, I have considered the decisions under the Metropolitan Trafio Regulation Act, 1867 (30 and 3
E Vie, Cap. 134), but they do not appear to help the matter much. 1In all the cases (6.9, Clarke
y. Stentord 8. 2. B. 397 ; Allen r. Tunbridge 6 o. p. 481} in which a hackney carriage has beeo
‘ ,th:ng or fre © 1t was standing in some publiostand or in the premises of a railwsy
company. +hat no doubt would be primd fucis evidence of plying, because if the carriage s
not intended to be in use it would be in some mews or stable. In the cass of & boat, however,

the mere fact of its bei on th bmh 1 i & @ ” 3
raise the presumption &8“ it i!eplying fo:'lt:;:t is its natural  stable;”” when not in use, cannob

6. It may be open ibly ( i : ; ful

n z word “ oecasionally ”’ mak this doubtful)

ok o T e s el 1
the refusal to ous6 if the eondition be not complied with. But that m{d not make
dgpene iy

vt o A
'-"HW‘A 2P

oniar oocasion an : Act.
€0nSeqUenco wo itare of the I an offence under section 5% of the A
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IN TIHE HIGH COURT OF JUDICATURE AT MADRAS, ! ~
Wednesday, the 1s¢ day of November 1893. '

PreseENT. ' : : _;=‘,‘
d The Honorable Sir Arrrur J. H. Corvins, K%, Chief Justice,
and

The Honorable Mr. .Tusthg SHEPHARD.

Criminal Revision Oases, Nos. 290 to 297 of 1893.
% b

(Case Referred Nos. 132 to 139 of 1893.)

. In No. 290, Thommayappa Chetty, 7 0
» 291, Ramasami, :
» 292, Supparayan, - Accused in Summary Trial Nos. 1,
» 293, Kondimuthu Chetty;, \ B8to 6and 9 to L1 of 1893 on the
» 204, Badayandi, file of the First-class Sub-Divisional

" 295, Arokism Chetty, | Magistrate of Negapatam. - e
w 296, Arokiam Chetty, f e ; , 5l e
" 297, Muthiyah, s

Gases xoforrod for the onders of tho Tigh Court under section 438 of the Criminal Prooe.
dure 6::1: by the Acting Sessi ns Judge of Tanjore in his letter, dated 24th June 1893,
Nﬂ. 261. ' ot S 4 fuuf ‘ 5L i - 2

Criminal Revision Cases, Nos, 319 to 325 of 1898,
(Criminal Revision Petitions Nos. 155 to 161 of 1893, vt

In No. 319, Thommayappa Chetty,’
., 820, Kondimuthu Chetty, |
} o | 321, Su.!ayanth,
] » 322, Rajappa Chetty, ¢
| ., 323, Arokiam Chetty, ,
: ., 321, Arokiam Chetty,
,» 825, Muthiyah, _ J

Petitions, nnder seotions 435 and 439 of the Criminal P
o rovintho adingand soieno of 1 Bt
Court tfn:gm thoﬂndmgﬁa’l’ 5o 7 and 9 to 11 é '—g;;iﬂi)}";j:_ o
These cdses eoming on for hearing on Wednesday, the 30th Lugs
| ot e gt Ty et S T T
| Acti::i’e;glfio Proseoutor in support of the mqmﬁogm all casos, lﬂihﬁuy ak
| o -4l this day ; the Uourt made the following— -

;
%‘ﬁ
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8hephard, J—T am of the same opinion. I think that the rules one and twentyghree, so
far as they purport to make it obligatory on boat-owners to ply for hire, are ultra vires, and
therefore void and of no effect. It is only with regard to boats plying for the hire that section 6
of the Act gives the Government authority to make rules.

(By the Court.)

(Signed) A. T. FORBES,
Deputy Registrar, Appellats Side.

To the Acting Bessions Judge, Tanjore (with records).
,» First-class SBub-Divisional Magistrate of Negapatam
(through the District Magistrate of Tanjore).

Transferred to the Marine Department.

(Signed) A. BUTTERWORTH,
Under Secy. to Govt.

"

ExporseMENT—dated 8th January 1é94, No. 9.

C_ogy forwarded to the Government Bolicitor for the Hon’ble the Advocate-
General’s remarks, with reference to ph 2 of his opinion printed in G.0., dated
18th December 1890, No. 456, as to what the position of Government now is, and
what procedure he advises should be adopted in the future,

Chief Secretary.
: - :
To the Government Bolidleg ( Dy =
with copy of G.0., No. 456, dated 18th December 1890. AN
Copy to the Presidency Port Officer Y
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8 Decemser 1893, No. y MARINE.

GOVERNMENT OF MADRAS.

MARINE DEPARTMENT. {32

Reap—the following paper :—

From Commander H. A. STREET, R.I.M., Acting Presidency Port Officer, to ,
the Chief Secretary to Government, dated Madras, 28th November 1893,
No. 633-386-G. .

I have the honour to beg that the attention of the Government may be drawn to
the opinion expressed by their Lordships : 4
the Chief Justice and Mr. Justice Shephard o
in a judgment* delivered on the 1lst
November 1893, on a reference by the Acting District Magistrate of Tanjore in
connection with a complaint made by the Port Officer, Negapatam, against certain
boatmen at that port to the Head Assistant Magistrate, and the decision of the latter
officer on the same.
2. The view taken by their Lordships so seriously affects the authority of Port
officers in their position as Registering officer under the Boat Rules, that it appears
_necessary for the boat rules to be amended, and I therefore beg to inquire whether
is is to be done. Their Lordships, I would observe, state that it has to be shown
that the Government is, by section 6 of the Indian Ports Act, authorized to empower
other persons to make rules such as the one which was disobeyed by the boatmen at
Negapatam and which is specified in the judgment, and apparently have overlooked
the fact that section 8 (1) of the same Act authorizes tke Conservator to give directions
(with respect to any vessel within the port) for carrying into effect any rule for the A
time being in force therein, and section § of the Act. Rule VIII referred to by their
s WHE Foe i T Lordships is a Port rulef framed under 1
+ Wide-copy attached.,

clause (k) of section (6) of the Indian

! Ports Act, and the directions given by
the Registering officer at Negapatam to the boatmen at that port were in accordance
with the authority given to him under section 8 of the Indian Ports Act.

* Copy attached hereto.

Excrosure.
IN THE HIGH COURT OF JUDICATURE AT MADRAS.
Wednesday, the First day of November, One-thousand eight hundred and ninety-three.

PRESENT :
The Honorable Sir Arraur J. H. Coruixs, K., Chief Justice -

an
The Honorable Mr. Justice SHEPHARD.

Criminal Revision Case No. 273 of 1893,
(Case Referred No. 119 of 1893.)

1. Marian Chetty, } A coused in Calendar Case No. 5 of 1893 on the filo of the

and Port Officer and Special 1st-class Magistrate of Negapatam.
2. Mariappen |

forred for the orders of the High Court under section 438 of the Criminal Procedure
Codecl?;'etﬁ Gil).ll"strio(:;rMngistmte, Tanjore,?n his letter, dated 2nd June 1893, Cur. No. 73-Magl.
Oriminal Revision Case No. 318 of 1893,
Petition by the said accused nnder sections 435 and 439 of the Criminal Procedure Code,
pmyin; 1('.1119 Hi;h Court to revise the judgment in the ubove case.




Mhis case coming on for hearing on Friday the 27th October 1893, upon perusing the letter-
 of reference and the records in the case and upon hearing the arguments of Mr. W. Grant,
Counsel, and Mr. N. Narayana Aangar Vakil for the accused; and of the Acting Public
Prosecutor in support of the conviction ; and the case having stood over for consideration till
this day ; the Court delivered the following
Judgment.—The act charged as an offence is the bringing a.boat into the Negapatam river
¥ in disregard of a general order

not be brought in while the flag W18 i 3
the Ports Act. That section authorizes the Conservator to give directions for carrying into effect i

any rule passed ander section 6 of the same Act, and goes on to make it penal to disobey any

guch lawful direction. Tt has therefore to be seen whether the Conservator was carrying infto 4
effect any valid rule Eassed under the Act. The rules to which we have been referred are those ‘
pumbered V and VIII, being rules passed with reference to clauses (f) and (k) of section 6 o

respectively. In our opinion_there 18 clearly no connection between the former of these rules
and the direction which, in this case, has been disobeyed.
Rule VIII is a rule of wider scope, for it requires boat-owners to “ carry out at all times all &
orders issued by the Con gervator in connection with the plying of their boats and which are not
inconsistent with the tegulations issued by Governmeat.” l
In order to put an interpretation on the Rule VIIT and to see whether it covers the present A
) i :th the clause of the Act under which it is framed .
and the other clauses specifying the matterin respect of which rules may be made by the Govern= e
ment. It must be presumod that the Government intended to passa rule which they were autho- E
rized to pass by the terms of clause (k) of the section, and a construction which has the effect of i
covered by clause (k) ought, we think, if 3

' poesible, %o be avoided. Now when it is seen-that, by clause gf) of the section, the Government
’ is! empowered to make rules for regulatin the time at whic vessels are to enter or leave any o
port, it seems tolerably clear that the rules to be framed under clause (&) were not intended to
or exit of vessels in the matter of time. This being so, we do not think that ,;3

regulate the entry
the Rule VIII passed with reference to the latter clause can be t.aken to re_fer to such matters.
Accordingly the direction of the Conservator not to bring boats into the miver when a_certain &

flag is flying cannot be & direction for carrying into effect the rule in queption, and therefore
po lawful direction was disobeyed. In referring to clause (a), we do not overlook the fact that

boats may go out of the river without leaving the port. That may be so. We should still be
disposed to think thet the *regulation” intended by clause (k) was 2 regulation different in

Rk kind from that intended by clause (a). .
There is, however, another reason why the conviction c.ann:ot be supported. The o}mrge .i;
|  not based immediately on an alleged breach of Rule VIIL, indeed no rule at all is mentioned in
| the charge. The conviction ean only be supported on the‘grou_nd that the direction of the
' Conservator, which was disobeyed, was a direction lawfully given 1n pursuance of an ‘autyoxity
§ lawfully conferred on him by Rule VI1I cr some other mule. To mpgurt the conyiction, it has
to be shown that the Government is, by section 6 of the Act, authorize to empower cther persons
which has beendd:ffobﬁ‘);led in the presen ttcgse.m{: our gal')tinan the
i ot rightly be maintained, and i le VIIL or any other , purports to give
:ﬁlel%%g:;vmfau hgrityyto malke such rules, thqt‘rnla is to that extent ultrd rires and therélm
void. In the case of power being DY statute %&aven to the Government or other public body to
make rules having the {oree of law, the 1 Delegata potestas non delegatum must, we think, be
applied. When the Legislature entrusts to some public body— be the E ‘
ment or & €O mtion-—thebiug oi‘i ‘d' ute oﬁﬁ&ug:h el:;:o ] body e:l?:ﬁf;t? our jud entty,
relieve itself of theres onsibility and depute OIET gencies d.\sehm'? the duty, 'The authority
to make rules must rerlx)min in the hands to which it was entrmtgd‘- t is absurd to suppose that
the Legislaturo intended his important authority to be exercised by any person whom the Govern-
ment might choose to oloct. The rule laid down by the Conservator may be a Pel:fwﬂg
reasonable one and it may be one which the Local Governr nt may make under section 6.
On this we offer no opinion. At present ita;,s“.amgh to say there is no guch rule having the
force of law, and therefore the conviction, 88 !@' brewll of it, mnst fa.ll sq.thg gxound. For
these reasons we think the convietion should be set aside and the fine, if paid, 1 funded. We
would add that in these cases whero the charge in effect relates to an alleged breach of a rule
passed ander an Act, care ought to be taken to specify the partioular rule said to have been
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ingly. ‘ ' :
, Ordersd foocaditgy (Signed) A, T. FORBES,
! Dy. Registrar, Appellate Side. ;
: To the Presidency Port Officer, Madras, with reference to his 3

No. 633-147¢ M., dated 1ith November 1893.
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(¢) Vessels while loading cotton shall not bave any unprotected lights in the hold or & 16p.
(d) When grinpowder, ammunition or other explosives in excess of 100 1b, weight are being
72 ' shi; on board, or beinﬁg‘imharggd from any vessel within the limits of the port, neither fires,
5 _ . lights nor smoking are under any circumstances to be permitted on board.

X. Siexan Licurs, Cravse (m).

e The master of any vessel arriving within the port with ammunition, explosives, or over
3 : 100 1b. in weight of gunpowder on hoard as eargo, shall display a red B of the sommanercial

SR R code at the fore during d'yﬁsht: and between sunset and sunrise shall exhibit, when at anchor,
§ & a red light over theusual a light, for such time as the ammunition, explosives or gunpowder

§ =% may be on board within port limits,

; :.. : ) XI. Numsek or Crew, Cravse (n).

8% _All vessels within thekp,ort shall have on board a sufficient number of crew to perform any
0% duties which may become ngcessary for the safety of the vessel in an.rd to veering or heaving in
cable, bracing up the yards, striking masts and yards, &e., in case o emergenoy arising.

e Exru’miluj oF I_'zmm ENGAGED IN CLEANING OR PAINTING vesseLs, &c.,

S e No person shall be employed in cleaning inti vessel or i 1 bilgess

2 bollers oF Gouble battoms of s vkl in e Joning . vosel o in working in, tho bilgew
.~ fixed from time o time by the Conservator for ‘
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consylting the law officers of Govi.

1t is very desirable that no unnece%sary‘}
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