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Marine Consultation, 2 May 1858.

Fort Saint George,

No. 9. From J. R. BOYSON, Esq., Honorable Company's Solicitor; to the Chief Secre-

INO.
tary to Government, Fort Saint George, dated 5th May 1858, No. 216.

Sig,
I have the honor to acknow-
Estract Minutes Consultation, dated 1st May 1858, No. 156, ledge the Extract Minutes of
Marine Department. Consultation noted in the marigin
with it enclosures.

[ submitted same together with the correspondence relating to the same matter, formerly
laid before the Advocate General and his first opinion for the further consideration and advice
of the Advocate General, and

I now beg to forward a copy of his further opinion.

I also return the enclosures above mentioned.

COPY OPINION.

In compliance with the request contained in Extract Minutes of Consultation, dated 1st May
1858, (Marine Department, No. 165,) received this day, 4th May, I proceed at once te give a further
opinion on the subject therein referred to and particularly on Mr. Franklin's Minutes as to which
(except upon one point containing new matter not before submitted to me) but for the Extract
Minutes of Consultation, I should have considered it sufficient to that I saw nothing in it to
alter my previous opinion and that I do not feel called upon to discuss points of law witl: Mr.
Franklin, or to defend my opinion | ¢ he entertains a different one.

Mr. Franklin has most gratuitously stated that I * entirely overlooked the fact” that the Coals
were represented to be at Bimlipatam, he further “ has to observe” that I
fact of there having been a conversation previous to the Note ; and after stating certain points some
of which were formerly laid before me and fully considered by me, and one of which is now stated
tome for the first time, he pronounces them all to be “ most important for the case on one side, but
which Mr. Advocate General appears to think unworthy of notice.” If Mr. Franklin here means
the same thing as by his former remarks, viz, that I have “ entirely overlooked” the contents of
the correspondence upon which I gave my former opinion ; I have only to say of it, as I do most
plainly of the two former assertions, that they are as untrue in point of fact as the imputation of

“entirely set aside the

carelessness and negligence which they convey is unwarrantable,

To a person in Mr. Franklin's position it is no reproach to be ignorant of the law but unfor-
tunately he seems by no meauns aware of the extent of his ignorance, if he were so, he would pro-
bably have refrained from stating, that he considers it hard to conceive one thing or inconceivable
to believe  another or that one fact had undue” weight attached to it “ or that a verbal contract has,
I believe, equal force with a written one.”

The latter assertion seems to stand at the root of much of Mr. Franklin’s misconceptions in
the present case, and is a proof of the proverbial danger of *a little knowledge.”

It is true in some cases and not in others a verbal contract has equal force with a written one

provided that nothing passes except by word of mouth, but not otherwise to use the words of

Lord Tenterden  where the whole matter passes in parol all that passes together may somelimes be
“ taken together as forming parcel of the contract though not always, because matter talked of at
« the commencement of a bargain may be excluded by the language used at its termination. Buz
« if the contract been in the end reduced into writing nothing which is not found in the writing can
« pe conserved as a part of the contraet,” and another case, which comes still nearer to the pre-
« gent one, has decided that parol testimony shall be received to add to a written agreement even
“ g term or stipulation which the parties before or at the time the bur;:ain.was reduced into writ-
“ ing agreed, verbally, should be parcel of the written instrument, but which was nof introduced
« therein for this would be in effect to alter such agreement.

This is the law of the case and these rulings applied to the written tender of Messrs : Arbuth-
not and Co., and to Mr. Franklin’s written acceptance thereof, and to the fact that his words re-
questing them to put their tender in an official shnpAe'do m"t amount to‘ a cmz(lilion. to whi(-}} such
acceptance was fo be subject must govern the decision of the case. If Mr. Franklin meant it as a
ondition as most probably he did, he should have s«id so.
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The other contract which My, Franklin refers to, aboyt Coals to be landed at Coc:u;udtu;l ::

1ot a case in point, he would fain make it appear so by assuming contrary to the jtlrrtkf HE} m';
same conditions exijgt in both cases. In the Cocanada case he says he agreed to fu e Coi /1
rovided a Tendey in the the Bim]iputam case th?.!'c IS no SU(!I'
A that letter Government will be tied down if they ‘dcfcr?(
cited, shows that 0 previous conversation can he given "T
dd to, or qualify, the contents of that Jeer, This is the law however

do it usually, very seldom indeed, cite cases, or t!l() (lcj
their opiniong are not wholly destitute of f()un(].'ltl()ﬂ“”
I have done at present to enghle the Right Honorable (m:
Opinion’s (the former 1,0rq Tenterden's, the Jatgey that of Lord
Parke anq Patteson) against those g confidently expressed by

cisions of J udges, merely to show that
wholly unsupported hy authority,
vernor in Counei] ¢ weigh t)eiy

Denman anq Justices Littledale,
Mr, Franklin, 3

Neither s j¢ usual for Counsel ¢, allude Separately to eacl, particular faet stated, in order
to prove that he has not « entirely overlooked jt » but [

will now gstate that I did not overlook
I will not say the faet, but Mr. Fran

; klin’s assertion, that the Coals were stated, in conversations
Previous to Meggys . Arbuthnoy's letter of the 18th

November to be at Bimlipatam, What the
assertion on t}e other side might be op this Point, I haye p, means of knowing. but it is wholly
i 0 into the question gy all, and (he
ear out My, Franklin’s as
rary ; for My, p ranklin’g
delivery, but does say that,
tainly does poy look like ap
“would natural]
state, pjn.

delivery,

re is nothing whatever to

re required zmmediately" but quite the con-

its to specify any time for
epL till required,” This cer-

Y immediate urgency. All ghe questions that M. Franklin, says

¥ have apigen” would stil] apige ; :

s either that the Coal

and the delivery had
question woy]q have

1, the coals were (4 be ¢« }

time for their
time not hegy, adhered to; but still the

correspondenee only,

Common. precaytig, of statin

g that he aceep
Some fixed time

» and provideq the tendey Were made iy oy

As little diq 1 « entively gof aside” the foeq that there

had beep Previous conversations before
Mr. W, Arbuthneg Wrote his noe of the 18th,
the effect of such g conversation, even if My,

ut it wag Unnecessary 1o consider what might b‘:
e _ buthnot were to admit jt, ang to admit tha
n it, My, Franklin, haq €Xpressly mage : iti
When I kpey that o s

at an offigia) tender should be made,
as legally admissiple ;

ted the tengey Provided the

als were delivered at
official fopy,

f the firgt two i

nes of Mr. Franklin's note,
eir pary, and ag indica

ting a consciousness on their
ender wag conditiong] on thejyp sending in an official tender.
O It may haye Proceeded fygp, . reluctance on (heip part to show
that they haq forgotten Or neglecteq ¢, Comply wig, hi

3 S Tequest ; 4 Whatever the motive lh‘_“
led Messys, Arbuthnot g Co. to omit these twg lines frop, the CopY, or Extract they gave, their
motive cannot alter eithey the fact op the Lguw,

The fact is, that My, Franklin's ac

not and (o, sending

Ceplance wyg not in hig lpyy
verbally exXpressed, p

'y the layw is that if an
10N can he eceived iy evid

7, conditiong] on Messrs Arbuth-
Y such condition wag previously

enee to qualify 5 written contract.
.] WS Never before i for » What My, Frankiy NOW states, ¢a¢ Mr. w, Arbuthnot, if put
on his oath iy the wi S

Ust- admit that My Frank)in had informeq him more than
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ission of a formal tender in
Id notbe concluded without the submission o
se would n
once “that the purcha

i instead
” y in should be directed, ins
g 1d at once have advised that Mr. F 1}z]1nl;l/;:risne SRS Sl
Had I been so, I sllf(,;iu ial correspondence in the name of ¢ eﬁ'om A ey
{ carrying on a formalhot c;rect in a private and friendly w;y., g satisf; A S
: - 2 ] in writi latter being : ; :
i o s b e to him and the
ission in wri et erballvor in. v ( : e i
n;;tained e admlslsmn’ vt.he m}(')st honest man’s recollection may do)
B ter, as
d cannot alter,
ta manet an

F u e & i i t ]e al l‘lght
Whe h under SuCh Cllcumstances, the Could lllslst on a sty 1C o
n t EI‘,
as t]emen,
£ 17 [n, g o

ou ivate friend,
W.  Arbuthnot, as a private .
n f om an incau i ly worded letter addresse('l to Ml'. 7 ‘i ’s 3 l ; o dl
e ]e , h tlll linew and would comply with Mr. Franklin’s mean ng as expressed in
f k heft at he 3
m tlle fl.l“ b

i i made. The

previous conversations. 1, if the case were in Court, no SDChCadT:S::Z?t :ﬁzg’l :}’; hid it

In poink Of.lalwwol:;:e‘:;j’ect bl eP‘iiqu'i;‘,‘: I:(:erih:eso(l):rled to prosecute a claim t(:l re.ll)lf

intiff's Counse a Plaintiff; it if presseduwi

‘l:‘i::;;ig:it el theei):f)f:;’ov:: Z:bstantially the defem‘i;"t’jg‘zltl:::::k:z;ﬁ;; I;dmit what
i fl.omllaps eaking no claim at all. If Mr. 1 d. be very much surprised if the
Bt zst I;dmit it placed on his_ Oifth, I Sllllou laim they now make.
e Frankliﬂls'f;): ’czg;i?;ion before them were to insist on the ¢
Firm with such

T hat he
: by Mr. Franklin, t
inion as to the importance of the iy badml:telc}re:;h of faith if the Coals
i i Opmwnthat “he considered it would have eenCh a sale to a third party could
PR | oy Ax-buthnot{ d varte™ s an s simple reason, that ;u n a previous complete contract
“ had been sold to a thir P};il eyac}; of faith,” unless there :aéd eed lwl:‘ Fianblin

; . na‘br ’ o an :
<y pOSSlblylle:rb:iitten) between Messrs. Arbuthnot an
for them (verba

P ith the addi-
1 ranklin’s words wi -
ints which appear to me (tO use NI!';GF vernment would “ have a fair
“ The above are the poi rant” any “ expectation” that the tO o b e
i : v ure g
ey n0tl‘ tcl) va if Messrs. Arbuthnot and Co. ven
resisting the clai
“ chance of resis

Court of Justice. (Signed) T. SYD

Advocate General.
i
May 4th, 1858.
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Secl eta-I 9 to GOUelllment dated Madlas, l ;th I‘dav 1858 Iqo 21 i

fa
. G vernment, a copy o
Sir, rd, for the consideration and ?rdzrst;)lfi's m(:)ming, T
I have the honor tf° fol'l\‘z;s;s Wilkins and Shaw, hre;&lv‘“j e Board on behalf of Govern-
ddress from b R o

lefter to Wy X buthnot & Co. allege they sold to e

e WhiIf'Ih leslz.,:t. Abfut which sale the Marine Board dispute

ment in Mare ’

From Messrs WILK A W ble East India
‘ : 1858.
G g 's Solicitor ; dated Madras, 15thMa )
Company y

ehalf of the East
s Messrs : Arbuthnot, and Co. to appg'st; :’;: I:.?cebat o s
Comn insuuc-ted by' i e it gty B“Pees T TO;IS of Coal together with the
AR lmm;d;asi purcbased from our Clients MIRU e e frm.n
T M?rc ;or IE}OdO\Vn rent at the rate of one pﬁ]] vl Dot S
W ourhChl::;:swhen the Coal was ready for delivery

the 8rd of Marc s

rem Oved.

O 1 1 i pl d Wlth on o be »‘ ;
1 thlS dem nd ; 4 A

to enforce compliance.
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Fort Saint George, Marine Consultation, 25th May 1858,

e

OrpEer THEREON, No. 197 ; dated 25th May 1858.

)

NO. 11- .

The Advocate General in his opinion forivarded with the first of the above letters, having
after full consideration of the papers laid before him under the o

rders of Government of the lst In-
stant, stated that, in his judgment, the Government would not have a fair chance of resisting the

claim made by Messrs : Arbuthnot and Co. on account of thejr Coal, if they should bring their case

into a Court of Justice,” the Government, de-
For441 Tons at Rupees 35 per Ton, Rs. 15,435, ferring to the view of their legal Adviser, resolve
and Godown rent at one Rupece per Ton per

to admit Messrs : Arbuthnot and Co's claim,*
mensem. and request that the Marine Board will settle it
accordingly.

2. The Right Honorable the Governor in Council does not doubt that what has occurred
on the present occasion will show the Marine Board the necessity of great caution in their future
transactions with Messrs: Arbuthnot and Co.

(Signed) T. PYCROFT,
Chief Secretary.

Exd. J. A. Wilson.
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Exd. J. A. Wilson. :
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Exd. J. A. Wilson,
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