


Fort Saint Georgey Marine Consultation, 4th May 1858.

No. 8. From J. T. MACLAGAN, Esq., Acting Secretary Marine Board; to T PYXCROET,

Esq., Chief Secretary to Government, Fort Saint George, dated 24th April 1858,

No. 1818.

SIR,

With reference to the order of Government, marginally noted, I have the honor by desire
of the Marine Board to acquaint you for the information of the

Extrast Minutes No. 110, Right Honorable the Governor in Council that on 24th March.

13th March 1858. they communicated to Messrs: Arbuthnot and Co. the concur-
rence of Government in the decision already intimated to that firm

with respect to an alleged sale of Coal at Bimlipatam, expressed their willingness still to take the

Coals at the rate of Rupees 25 per Ton, and requested a speedy reply. On 8th April they received

a letter from Messrs : Wilkins and Shaw, Solicitors, claiming payment for 441 Tons and 98lbs. of

Coals at the rate of Rupees 35 per Ton, and Godown rent at the rate of one Rupee per Ton per

mensem. The Board thereupon submitted to the Honorable Company's Solicitor the whole cor-

respondence in the case and that Gentleman has now furnished the Board with a Copy of an

opinion obtained from Mr. Advocate General Smyth, on the subject. Copies of the letter from

Messts : Wilkins and Shaw, of the Board's letter to the Honorable Company’s Solicitor and

of Mr. Advocate General's opinion are sent herewith.

This opinion together with the papers on which it is founded and a Minute by Mr.

Franklin, copy of which is also forwarded herewith, have received the anxious consideration of

each individual Member of the Board, they are unanimously dissatisfied with the decision to
which the Advocate General has arrived, and unless they are ordered by Government to follow

his advice and pay for the Coals at the rate of Rupees 35 per Ton, they are not inclined to do so.

. ticy oo notwithstanding the opinion of the Advocate General that even were Messrs:

Arbuthnot and Co. to bring the case before a Court of Law, the positive evidence of Mr. Franklin,
that the sending in of an Official Tender was a condition of the bargain, (a fact which has been ad-
mitted by Mr. William Arbuthnot to Mr. Franklin,) would be sufficient to overthrow any evi-
dence that could be adduced to prove a Contract. Moreover they entertain very great doubts
whether an action will be brought should they refuse to pay. The evidence that would be
brought before the Court would they believe do more injury to Messrs: Arbuthnot and Co. than
they could be compensated for by the success of their action, for it would be evident too that they
were taking an undue advantage of a point of Law to enforce a Contract which they themselves
allowed to lie dormant for nearly three months, until it suited their purpose to revive it, and it
would exhibit the far from creditable proceeding in quoting Mr. Franklin’s private Note with the
omission of the important words * Will you let me have your offer officially. This is best or

there may be discussion hereafter.”

Under these circumstances I am divected by the Board to submit, for the consideration of

the Right Honorable the Governor in Council, the expediency of again laying the papers before
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the Advocate General with a request that he would reconsider the whole question with especial
reference to the Minute of Mr. Franklin, or should Government have no objection they would be
glad to lay the case before another Barrister, and they would suggest Mr. J, W. Branson being
requested to give his opinion on the subject. But should Government agree with them that it js
questionable whether an Action will be raised, and that if raised there is considerable reasoh to
believe that the Court would decide against Messrs: Arbuthnot and Co. The Board would
solicit the permission of Government to their replying to Messrs: Wilkins and Shaw, that they
do not acknowledge the Contract, and that as Messrs: Arbuthnot and Co. have not chosen to

3 accept their offer (made on 24th March) of Rupees 5 a Ton they now decline to purchase the

Coals on any terms whatever.

From Messrs: WILKINS anp SHAW, Solicitors ; to J. T. MACLAGAN, Esq., Acting Se-
cretary Marine Board, dated 8th April 1858.

Sir,

We are instructed by Messrs : Arbuthnot and Co., with reference to a certain Contract for the
sale of Coal entered into between the Government and them, to inform you, that the said Coal to
the amount of 441 Tons was received by Mr. Mackinzie of Bimlipatam on behalf of Government
on the 3rd of March 1858, and has since been stored in the Godowns of Messrs : Arbuthnot and
Co., and that their charge for Godown rent, which Government has agreed to pay, is at the rate

of one Rupee per Ton per mensem.

We annex a copy of Mr, Mackenzie's receipt., Messrs : Arbuthnot and Co. claim from Govern-
ment Rs. 15,435 for the Coal at the rate of 35 Rupees per Ton. and 441 Rupees, the amount of Go-

down rent, making altogether 15,876 Rupees, which, they trust, will be paid without delay and

th .
e Coal removed, and they desire us to state that Godown rent will be continued to be charged .

at the like rate till the Coal is removed.

Sugar Works, 3rd March 1858.

BimriraTAM.

Recei itti
ceived from the Chittivalsah concern on account of the Madras Government, Tons 441,

98 lbs. (F hund . g
us. (Four hundred and forty one Tons and Ninety eight 1bs.) of Coal.

(Signed) J. T. MACKENZIE,
Agent for Messrs : Arbuthnot and Co.
(True Copy)

(Signed) J.T. MACLAGAN,

Acting Secretary.
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From J. T, MACLAGAN, Esq., Acting Secretary to the Marine Board ; to the Honorable Com-
pany's Solicitor, dated 9th April 1858, No. 1522.

Sir,
I have the honor by desire of the Marine Board to forward to you certain correspondence

on the subject of a purchase of Coal at Bimlipatam alleged to have been made by the Board in
December last from Messrs : Arbuthnot and Co., and to request the favor of your advising the
Board what reply should be made by them to the letter No. X from Messrs ¢ Wilkins and Shaw.
You will observe that letter contains the first intimation which the Board has received of the actaal
quantity of Coal which had been previously stated to be about 300 Tons and in letter No. VI to be
301 Tons weighed and delivered, and which now appears to be 441 Tons and 98 Ibs.

I.  Arbuthnot and Co. to Secretary Marine Board, Aol et Ist February 1858.
II. Secretary Marine Board to Arbuthnot and R 2nd  do.
III. Arbuthnot and Co. to Secretary Marine Board, ......,. = 3rd  do.
IV. Secretary Marine Board to Arbuthnot and L0 Vol T e b 3rd do.
V. Private Note, Mr, William Arbuthnot to Mr. Koanklin, ... .. 5th  do.
VI. Arbuthnot and Co. to Secretary Marine Board, ............... 24th  do.

VII. Extract Minutes Consultation, No. 110, 13th March
1858, containing copies of letters, Secretary Marine
Board to Government, 27th  do.
VIIL. Acting Secretary Marine to Messrs: Arbuthnot and Co.,  24th March 1858,
IX. Private Note, Mr. William Arbuthnot to Mr. Franklin, 25th do.
X. Acting Secretary Marine Board to Arbuthnot and Co., 26th do.
X1. do. ; do. 8th  April  1858.
XII. Wilkins and Shaw to Acting Secretary Marine Board, ...... 8th  April 1858.

Copy OpINION.

From the reply of the Secretary to the Marine Board to my inquiry made through  the
Honorable Company’s Solicitor, I find that he cannot deny the Statement attributed to him by
Messrs : Arbuthnot and Co. in their letter, dated 24th February 1858, viz, “that he would have
“ considered it a breach of faith had they, after the conversation that took place, sold the Coal

“to any other purchaser.”

This being the case, I think it only necessary to refer to Messrs : Arbuthnot & Co's letter
to Mr. Franklin, dated 18th November, and Mr. Franklin's reply of the same date. g
The former is a tender of Coals, quantity uncertain, at Rupees 85 a Ton, to be delivered, time
not specified, to Messrs : Arbuthnot & Co’s Agent at Bimlipatam on behalf of Government and to

be stored at Government expense,

The reply is an acceptance of the tender, at the rate mentioned, of Coals to any amount not
to exceed 500 or 600 Tons, to be delivered at Bimlipatam, no time for delivery specified, the
Coals to be kept till required. Godown rent to be paid and the Coals to be paid for on delivery.
T he reply commences with a request that, to avoid any future discussion; the tender may be

made in an official shape ; but meantime it is accepted.
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Fort Samt George, Marine Consultation, 41h May 1858.

-
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the Advocate General with a request that he would reconsider the whole question with especial
reference to the Minute of Mr. Franklin, or should Government have no objection they would be
glad to lay the case before another Barrister, and they would suggest Mr. J. W. Branson being
requested to give his opinion on the subject. But should Government agree with them that it is
questionable whether an Action will be raised, and that if raised there is considerable reasoh to
believe that the Court would decide against Messrs: Arbuthnot and Co. The Board would
solicit the permission of Government to their replying to Messrs: Wilkins and Shaw, that they
do not acknowledge the Contract, and that as Messrs : Arbuthnot and Co. have not chosen to

3 accept their offer (made on 24th March) of Rupees 25 a Ton they now decline to purchase the

Coals on any terms whatever.

———y

From Messrs: WILKINS axp SHAW, Solicitors ; to J. T. MACLAGAN, Esq., Acting Se-
cretary Marine Board, dated 8th April 1858,

SIr,

We are instructed by Messrs : Arbuthnot and Co., with reference to a certain Contract for the

sale of Coal entered into between the Government and them, to inform you, that the said Coal to

the amount of 441 Tons was received by Mr. Mackinzie of Bimlipatam on behalf of Government
on the 3rd of March 1858, and has since been stored in the Godowns of Messrs Arbuthnot and

Co., and that their charge for Godown rent, which Government has agreed to pay, is at the rate
of one Rupee per Ton per mensem.

We annex a copy of Mr. Mackenzie’s receipt. Messrs : Arbuthnot and Cé. claim from Govern-
ment Rs. 15,435 for the Coal at the rate of 35 Rupees per Ton. and 441 Rupees, the amount of Go-
down rent, making altogether 15,876 Rupees, which, they trust, will be paid without delay and
the Coal removed, and they desire us to state that Godown rent will be continued to be charged .

at the like rate till the Coal is removed.

Sugar Works, 3rd March 1858.

BimriraTaMm.

~

Received from the Chittivalsah concern on account of the Madras Government, Tons 441,

98 lbs. (Four hundred and forty one Tons and Ninety eight Ibs.) of Coal.

(Signed) J. T. MACKENZIE,
Agent for Messrs: Arbuthnot and Co.

(True Copy)

(Signed) J. T. MACLAGAN,

Acting Secretary.
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Fort Saint George, Marine Consultation, 4th May 1858.
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F rom J. T, MACLAGAN, Esq., Acting Secretary to the Marine Board ; to the Honorable Com-
pany's Solicitor, dated 9th April 1858, No. 1522.

SiIr,

I have the honor by desire of the Marine Board to forward to you certain correspondence
on the subject of a purchase of Coal at Bimlipatam alleged fo have been made by the Board in
December last from Messrs - Arbuthnot and Co., and to request the favor of your advising the
Board what reply should be made by them to the letter No. X from Messrs : Wilkins and Shaw.
You will observe that letter contains the first intimation which the Board has received of the actaal
quantity of Coal which had been previously stated to be about 300 Tons and in letter No. VI to be
301 Tons weighed and delivered, and which now appears to be 441 Tons ar!d 98 1bs.

L. Arbuthnot and Co. to Secretary Marine Board, ............... Ist February 1858.
II. Secretary Marine Board to Arbuthnot and Co., ......... 2nd  do.
III. Arbuthnot and Co. to Secretary Marine Board, ........ p_— 3rd do.
IV. Secretary Marine Board to Arbuthnot and Co., ............... 3rd  do.
V. Private Note, Mr. William Arbutimot to Mr. Franklin, ...... 5th  do.
VI. Arbuthnot and Co. to Secretary Marine Board, ............... 24th  do.

VII. Extract Minutes Consultation, No. 110, 13th March
1858, containing copies of letters, Secretary Marine
Board to Government, 27th  do.
VIIL Acting Secretary Marine to Messrs: Arbuthnot and Co., 24th March 1858.
IX. Private Note, Mr. William Arbuthnot to Mr. Franklin, 25th do.
X. Acting Secretary Marine Board to Arbuthnot and Co., 26th do.
XI. do. ' do. 8th  April  1858.
X11. Wilkins and Shaw to Acting Secretary Marine Board, ...... 8th  April 1858.

Copy OrpINION.

From the reply of the Secretary to the Marine Board to my inquiry made through the
Honorable Company’s Solicitor, I find that he cannot deny the Statement attributed to him by
Messrs : Arbuthnot and Co. in their letter, dated 24th February 1858, viz,  that he would have
“ considered it a breach of faith had they, after the conversation that took place, sold the Coal

“to any other purchaser.”

This being the case, I think it only necessary to refer to Messrs : Arbuthnot & Co's letter
to Mr. Franklin, dated 18th November, and Mr. Franklin's reply of the same date. ‘

The former is a tender of Coals, quantity uncertain, at Rupees 35 a Ton, to be delivered, time
not specified, to } Messrs : Arbuthnot & Co's Agent at Bimlipatam on behalf of Government and to

s
be stored at Government expense.

The reply is an acceptahce of the tender, at the rate mentioned, of Coals to any amount not
to exceed 500 or 600 Tons, to be delivered at Bimlipatam, no time for delivery specified, the
Coals to be kept till required. Godown rent to be paid and the Coals to be paid for on delivery.
T he reply commences with a request that, to avoid any future discussion; the tender may be

made in an official shape ; but meantime it is accepted.
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Fort Samt George, Marine Consultation, 4th May 1858.
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From J. T. MACLAGAN, Esq,, Acting Secretary Marine Board; to T. PYCROFT,

Esq., Chief Secretary to Government, Fort Saint George, dated 24th April 1858,

No. 1818.

SIR,

With reference to the order of Government, marginally noted, I have the honor by desire

of the Marine Board to acquaint you for the information of the

Extrast Minutes No. 110, Right Honorable the Governor in Council that on 24th March-

13th March 1858. they communicated to Messrs : Arbuthnot and Co. the concur-

rence of Government in the decision already intimated to that firm

with respect to an alleged sale of Coal at Bimlipatam, expressed their willingness still to take the

Coals at the rate of Rupees 25 per Ton, and requested a speedy reply. On 8th April they received
a letter from Messrs : Wilkins and Shaw, Solicitors, claiming payment for 441 Tons and 98lbs. of

Coals at the rate of Rupees 85 per Ton, and Godown rent at the rate of one Rupee per Ton per
mensem. The Board thereupon submitted to the Honorable Company’s Solicitor the whole cor-
respondence in the case and that Gentleman has now furnished the Board with a Copy of an
opinion obtained from Mr. Advocate General Smyth, on the subject. Copies of the letter from
Messts : Wilkins and Shaw, of the Board's letter to the Honorable Company’s Solicitor and

of Mr. Advocate General's opinion are sent herewith.

This opinion together with the papers on which it is founded and a Minute by Mr.
Franklin, copy of which is also forwarded herewith, have received the anxious consideration of

each individual Member of the Board, they are unanimously dissatisfied with the decision to

which the Advocate General has arrived, and unless they are ordered by Government to follow

his advice and pay for the Coals at the rate of Rupees 35 per Ton, they are not inclined to do so.
| They believe notwithstanding the opinion of the Advocate General that even were Messrs:
Arbuthnot and Co. to bring the case before a Court of Law, the positive evidence of Mr. Franklin,
that the sending in of an Official Tender was a condition of the bargain, (a fact which has been ad-

mitted by Mr. William Arbuthnot to Mr. Franklin,) would be sufficient to overthrow any evi-

dence that could be adduced to prove a Contract. Moreover they entertain very great doubts

whether an action will be brought should they refuse to pay. The evidence that would be
brought before the Court would they believe do more injury to Messrs: Arbuthnot and Co. than
they could be compensated for by the success of their action, for it would be evident too that they
~ were taking an undue advantage of a point of Law to enforce a Contract which they themselves

allowed to lie dormant for nearly three months, until it suited their purpose to revive it, and it
would exhibit the far from creditable proceeding in quoting Mr. Franklin's private Note with the

omission of the important words “ Will you let me have your offer officially. This is best or

there may be discussion hereafter.”

Under these circumstances I am directed by the Board to submit, for the consideration of

the Right Honorable the Governor in Council, the expediency of again laying the papers before




. Jort Saint George, Marine Consultation. 4 May 1858.

(Signed) JOHN J. FRANKLIN,
(True Copy.)

(Signed) J. T, MACLAGAN,

Acting Secretary.

No. 9. OrpEer THEREON, No. 165; dated Ist May 1858,
In the above letter t
13th March 1858, No. 11

pect to an alleged sale of Coal at Bimlipatam, expressed their willingness still to take the Coals
at the rate of Rupees 25 per Ton, and requested a speedy reply. On 8th April they received
a letter from Messrs: Wilkins and Shaw, Solicitors, claiming payment for 441 Tons and 98lbs.
of Coals at the rate of Rupees 35 per Ton, and Godown rent at the rate of one Rupee per Ton
Permensem. The Board thereupon ' submit
co?rc‘espondence in the case, and that Gentleman has now furnished the Board with a copy of an
opinion obtained from M. Advocate General Smyth on the subject.
of the letter from Messrs: Wilkins and Shaw, of their own letter to t
Solicitor and of the Advocate General's opinion.

The Board forward copies
he Honorable Company’s

which the Advocate General has arrived. They believe that even were Messrs: Arbuthnot and
Co. to bring the case before a Court of Law, the positive evidence of Mr. Franklin, that the
sending in of an Official Tender was a condition of the bargain, would be sufficie

nt to everthrow
any evidence that could be adduced to prove a Contract.

3. Under these circumstances the Marine Board submit, for the consideration of the Right
Honorable the Governor in Council, the expediency of. again laying the papers before the Advo-
cate General, with a request that he would re-consider the

whole question with especial reference
to the Minute of Mr. Franklin,

has recorded.

(Signed) T. PYCROFT,
Chief Secretary.

Exd. J. A. Wilson.
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