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.0., No. 932, Revenue, dated 13th November 1889.

Proceeding ’
,ceedings of the Board of Revenue (Land Revenue), No. 672,

= . Read—again the following 0
dated 26th September 1889 : —

S f,"

W. S. Wurrrsiog, Esq.

Tue Hox. J. Grosg, M.A.

A. T. ARUNDEI, Fsq., Collector of the Kistna District, to

Y Read—the following letter from
nmissioners of Land Revenue, dated Masulipatam, 20th August
il

the Secretary to the Cor

, 1889, Extra No. 220 :—
With reference to Board’s Proceedings, Mis. No. 6256, dated 22nd October 1888
nent of Counsel to appear for Government in the appeal Balore tl:e,
in my letter, No. 5960, dated 15th October 1888, I have the honour to

1gment ot the High Court deciding the appeal adversely to Government

h vital importance to the revenue of this district and of
reme form in which it stands suggests such far-reaching

sanctioning the employt

! ‘ High Court, referred fo
b enclose a copy of the ju
9. The question at issue is of suc

o= Gédévari, and the judgment in the ext
. and disastrous financial eonsequences that [ ber the matter may receiv .
‘ i 5 q 8 avb ) e the earl e

‘ - attention of the Board and of Government. i Yok mpooml

{ § s ”" 8. The case is this. The appellants hold Jand formerly cultivated with dry crops. Th
P W surplus water from irrigated lands on a higher level floods the land, and dry crops?:an .
etk J/ longer be grown anless the cultivators bank the water out at some cost. The appel]annto
= 1 | ' therefore grow paddy thereon, and have been charged, according to the practice of the dist.rict,s
a reduction being made on aeccount of the uncertah;

Rs. 2 per acre, being half the full rate,
It was found by both the lower courts that the erop could not

N | )
' | character of the irrigation.
§ come to matarity by rainfall alone. ~"I'he District Munsif found that in this particular SReE T ~
‘ | cultivators (:yppellants) incurred loss rather than derived benefit, but this does not aﬂ'eL(; :;lie 3
x } principle of imposing the charge for water-rate, and the judgment of the District Jc d :
\ ) now reversed by the High Court is on the principle involved. s

e S 4. The District Judge found that although the water flowed over t &
e against their wish, their liability to pay the wagter-cess was unchanged— it fwe
Kistna anicut and Act VII of 1865 applies. The words of
lied or used.” The cultivators are given no option in t}(])
hem, or if they use the water, they must pay the watere
ter was supplied, and that whether or not it was su li ci
1d that the Collector had power to impose wat}er-ce}s)sp“e

« The water comes from the

] that Act are ¢ whenever water is supp
[ - matter. If the water 18 supplied to t
In this case I hold that the wa

L cess.
[ it was certainly used ; I, therefore, ho

' Mr. Mackenzie further remarked—
: « The Act only declared the existing revenue practice. These cultivators hold their land
v from Government, and they hold it with the implied anderstanding that if water is su lie;nt
s 4 them they must pay wet rates, That an individual may be unwilling to take water I;Ed th (:,
the water comes to his field against his wish is immaterial, Government have a legal ri th %o
levy wet rates upon every field the w g

5. The High Court per the Chief
Iyer reject, not as divergent fxom Gove
going dicta of the District Judge. They say—

«« The appeliants did not apply for the water and it was not allowed to flow to their land
by reason of such application, and we cannot therefore say that water was supplied inasmznh
in its ordinary sense a previous request express or implie:i. Wascit

as the expression implies in 1
then used ? The term ordinarily presupposes treedom either to use or to abstain from using the
water, andsthe language of the section does not suggest an intention to exclude this freedom

The.preamble Lt - discloses only an intention that those who obtain a supply or use the water
in view to derivirg increased profits should be nnder an obligation to pay the water-cess. Can
it be said when the Government or one or more of its tenants to whom water is supplied for
proﬂt inundat s a ryot’s dry land against his will for about two months every year and thereby

ater reaches.”

Justice Sir Arthur Collins and Mr. Justice Muthusami
rnment rules, but as unsupported by law, all the fore}

-
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renders it unfit for dry cultivation, and when the ryot in endeavouring to use his lands sows
Tirnvarangam paddy trusting to the precarious chance of raising a crop which may grow in spite
of the inundation, and when that crop fails, that he uses the water to profit by it ¥ If he uses
it, he uses it as the only mode of repairing the injury to his land and averting the loss likely to
arise from it, and we cannot say that he uses the water within the meaning of the Act, if regard
is to be had to the rule that the construction we are bound to place upon statutes must be
reasonable ¥ * * The reasonable construction is that the use contemplated by the Act is a
voluntary use though net preceded by an application, and that it supposes a frecdom either to
take or refuse the water. - We are aware of no usage whereby a ryot’s Iand can be held to be

lawfully inundated every year. We are unable to concar in the opinion of the Judge that the

appellant used the canal water within the meaning of Act VII of 1865.”

6. The foregoing paragraphs of the High Court judgment assign to cultivators as a legal
right privileges which the Government at the passing of Act VII of 1865 understood, as I will
show later on, to be distinctly excluded from the law, but to be conceded by an executive act
as a matter of grace. In one or two points the passages quoted challenge the principles and
practice of the Revenue administration which are in foree in every ryotwari district in the
Presidency.

7. To take the last sentence but one— We are aware of no usage whereby a ryot’s land
can be held to be lawfally inundated every year.””  Such inundation with or without each indivi-
dual ryot’s consent goes on thronghout the whole conntry season aftcr season. The ordinary
method of irrigation is from field to field in a system of torraces. The uppermost field is sup-
plied direct from the irrigation sluice, and after inandation the water flows to the next field,
and then to the next, until the last is supplied. In such cases no ryot, except the first, who
receives his supply from the sluice, has the power to refuse the water. It must inevitably flow
from terrace to terrace till it reaches the lowest, and no ryot can keep it from flowing on to his
field from the field above. In many places one or more fields at a time are irrigated from field
chanuels; and the inflow could be prevented, but even so these one or two fields may be sub-
divided among different owners, each of whom under the new ruling should be free to exclude
water from his own plot, or failing this be exempt from payment of water rate. In most dis.
tricts all such land is called “ wet *’ and pays a consolidated assessment for both land and water.
The question whether the ryot is bound to pay for the water sepirately, even if he cannof
refuse it, does not arise in such distriets, for the assessment is fixed and colleeted under Act I
of 1864, and by section 58 the rate of such assessment is exeluded from the cognizance of the
civil courts. In the Kistna and Gédévari districts the system of assessment is however differ-
ent as will be noted below. At present I wish to point out that the passage I have quoted
does not.appear to be in accord with the law which governs the irrigation of all ryotwari lands
throughout the Presidency, except those sapplied and charged under Act VII of 1865.

8. The peculiarity of the delta revenuae system of this district and of Gédavari is this,
All the delta land whether irrigated or not is prima facie regarded as “ dry.”” If a ryot makes
application for water which is granted, his fi-1d is transferred to ¢ wet,”” and so remains until
he declares that he desires to have water no longer. On such relinquishment the land is again
‘entered in the accounts as *“dry,” and the water-rate is levied only if he uses the water. If he
grows a-crop that cannot mature without urtificial irrigation und which does in fact receive a
supply from the anicut, he is presumed to “use »* the water, and has to pay for it. It is to the
ryot’s advantage under ordinary conditions to get previous sanction for water, as if he irrigates
without permission and is found out, he is charged double water-rate as a punishment,

9. I have alreagly‘expla.i'ned (paragraph 7) that over the bulk of the irrigated area it ig

, impossible to stop the irrigation of individual ields, inasmuch as the supply passes down from
TSs-get- to field:" Wehere the irrigation is systematic and complete, the village community is

content and happy, and all the ryots tacitly agree to carry out their irrigation and agricultural
operations simultaneously. If any single individual were to relinguish irrigation for his field,
he would still grow rice on it, and bhaving dore 8o would be charged double mtes for using the
water after nominally relinguishing it. But under the new ruling of the High Court, * the
use [of water| contemplated by the Aet is a voluntary nse * % and * Presupposes a free-
dom either to take or refuse the wa.ter.t The Judges also hold that the growing of a wet cro
on land involuntarily irrigated is not a%‘ use ” of the water. Under this ruling, therefore, the
present system canuot hold together, and the revenue of the Kistna and Gédavari districts
from their enormous irrigation works is placed in joopardy. The ryots have merely to file
statements declining to have water any more, and then, if the u) per field of a terraced serieg
is irrigated direct from the sluice with the consent of the owner thereof, the owners of all the
fields below must under the new ruling receive their supply of water free of charge, because
they have no opticn of refusing it. The same course can be adopted for all fields or plots, but
onejirrigated from any single inlet,

10. The view adopted by the High Court seemws to arise from an initia] misc«mcepfion as
to the effect of irrigation which unfortunately was not rectified by Counsel. The Judges ask—
“ Can it be said when the Government * *° * jnundates the ryot’s dry land against his wil]
* % % gand thereby renders it unfit for dry cultivation, ¥ * *_ that he uses the water in
view to profit by it 77 Yes, it can and ought so to be suid. Speaking generally, and allowing

A T e

- appea], th(’
. assessment.

' 3 wpoti in salive soils, &c., no ryot will grow dry crops, when he can grow
foe wcll-kuow&,:?g)tgzs:Illlo::hproﬁmb,le. ,Mr. I\I)Enster ing an elaborate report (see paragraph
i FSarp t,'he irrigation of the Kistna district for inquiring into which he was specially
16 mfrg)bone vernment in 1869 writes (paragraph 158) : —* The opinion of most of the officers
deputed by Go nsulted is to the same effect: granted water in abundance, a suitable soil, good
wh‘om I ha;]vetl?gre is not a single ryot who, having once tried the system of wet caltivation,
i g revert to dry. It has been the universal reply to my inquiry from the people
would desnfa mu arts of the delta that they had no objection whatever to wet cultivation, but
t]]emselvesflﬂ a't 1};)0 dry.”” ‘There are in this district and in Géddvari nearly a million acres
{-ather e ear fr(;m the anicut works without regard to the individnzgl ryot’s present
inundatod e:eli):_sy ermanent content, and thereby rendered unfit for dry cultivation, and it is
zgsen;écl;:]t pﬁivli[e};e and benefit of these great delta arcas that it is so, and the source of their

e s 5

d growing wealth, : :
greatl :{m Ai;rt from the great areas thus continuously supplied with water, there are thousands

n d g y si ir. whi Y "'OW if no water can

‘ ntageously sitnated ir which qhel ots grow dry erops if _

tl))f f]m;c(lasblﬁscili;aiixly grow wet crops if irrigation is possible, though uncertain, and the soil
e had,

mits. } - .
e 12. Even in these less fortunate areas there are gradations. Where the chance of irriga-

5.2 i * Budama, which in favourable seasons may come
Mg Jonety 8 pa"idfjmlllsa%;z:n C\a'{}l!ig:ls]?z:g:yo:ain fall it fai]slnn]ess a few artificial waterings can
toustarity ?y fa'll:i; whetd. 76 -ia pretty certain there will be a supply, though intermittent,
b glven-] d"V alavadum or China Yeradam is growu. This is charged Rs. 2 ey Bcde, It phye
paddy calle d = rop, and it is planted knowing that water must be “ supplied ” or “ used ” to
better g, 5 try,?t ,l ' 'The lirnvarangam paddy requires a more r¢ rular supply, and a charge
bring it ko n'm - i;)-;c times made instead of Rs. 2. Finally, in Jants swampy and for penods’
of :{i 1if::ddcilfel'z 'is . st{‘(‘)ng coarse paddy called Pedda Yeradam—a productive six mouths
water-10gg )

crop—that may be properly charged Rs. 4 per acre.

- : s ent quoted in paragraph 5, a remark is
13. In the e§t{‘ilctef1(')(}mc$2‘i Hl‘gléﬁ:)liltl tbz sJ:i(zigt’n -4 when tbg crgp }t?u.ils, that he uses
made as to bheﬁétur‘t e 'l'lli}i- is another matter of nniversal revenus practice that was not
e R bd )j~1 " In cnse of total failure of the crop such as is alleged in the case under
Bid betar clio Jq‘gf’b{' led ;;)‘ a remission, not only of the water-cess, but also of the land g
ryr(ﬁie]bi:n“;:-yei)f che‘Revenue offiger in the case oefore the (lourts did not show the
d destruction gf crop, and on appeal to the Collector the de(‘lslon‘ of the subo'rdlr_nate »d
allege s 1 ter-rate wus upbeld. It must be noted, however, that such remissions, -
i) ot Vtvafe ’race and Jeave untouched the legal power of Government to levy &
if granted, are if.n 30 Zes%men;: even when the crop has failed. Moreover. by universal revenue
water-rate and lan gs n(‘l to pay both land assessment and water-rate_:f he chooses without
PrB‘Ct’]"e}’)flzh;&Zzttf 13239 his l[)md untilled when water is available. This rule, too, must fall
reasona . :

judgment. d
beforle*thf ne;vdg:ioﬁ to what has already been said, it must also be remembered that continual
.Ina ; -

= ablic revenue by concealing the fact ot irrigation. In
endeavours are mﬁl‘ii to ;1:-,f:}alﬁr;”fﬂg&ﬁl’;é?” this di{lificl; this ygar, cases almost jnnumergble
the course of ‘j"_"ﬁ a 0:{,{01.(}11“’%'0“ has been denied, or involantary or excessive ﬂqodll}gs
have come to llgl : 11111 an inspasction has shown the artificial inlets and outlets 'or the irrigating
allefed, but in wt"l(;l lo of hzlxrvested erops. In paragraph 42 of his report, Mr. Master writes—
et oy the-s " l;: the practice was to ask the oversvers and delta gumastahs for permission
“In years of dcllmlg'] " tf;w application being postponed to the last moment in hopes of a fall
” W{lter e Lriofs’urreptitiously take water by making breaches in the bund. i
of r&rm; orhtilr;’g g](;urmm assert that they did not use the channel water, but that their lands
on the one hs A igb e

L its banks ; the other hand, the officers of
2 overflowed its banks; on the ,
i, o Cht()‘l['lue\l‘,l;l:ﬁ:lga that the water was surreptitivusly taken’ To prev'eut
; lcf:' r fmlui i{ is of vital importance for Government to be able to with-
0 i S

r the absolutely free option which the High Court has declared to

the Department of P
these and other openings
draw by administrative crde

be co;;er;i;iﬂll)ym]::vwf;how that this privilege of refusing water which the High Court have

: o ded by the Government or
: ’s legal right has never been so regarded )
declared to be the clutllt;:?;::’r:nlfﬁs cmrt"‘“y it has been an administrative concession gradually
by the Leg"f[“t‘"rf” )ortant safegunrd, and that asan administrative concessiou as distinguished
%‘lelded lung‘l:‘rr?gnhlnmi}r), has been approved by the Governor-General and the Secretary of State.
rom a leg s

Tk i in Mr. C. G. Master’s report, which is printed

16.. The w}}ole'sn(}j)_]t;c:iilzn‘;lel% f:ézl;]elfcllggjd InUnder the water rate lrulgs .ﬁrst intr?)duced

with G.0., No. 3112, da tiorities w\é;-e- unable to permit the l'eCOIlvel"sion of irrigated lands to

iy tlhOdR?::l:]ize:lnto irrication were in many cases cuiltivnte(l with dry erops, but charged
dfyl,l Tndd ?1:s:ssment plus weter-rate (rcport, paragraph 57). ;

b gu . ter-rate rales were issu~d by Government on 31lst October 1865, that is,

subselq‘l;eﬁerf‘:gev;;ssz;g of Act VII of 1865. Rule Il runs—* All lands now permanently
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supplied with the means of irrigati i

) gation for a single wet ¢ i

a1 il g crop and which ar iv

. ‘ril]g l;a?ngdh;:e :ctl.ml]y been 1rr1gated_for two or more sgasons sh:zlltl ;)ea;fas: o(;v Cl}].tn_ated w

ik noégl,e t;‘;;,1g['lz.(riégr: per aptium 1111 addition to their fixed land assess.ntien‘zs gﬂ%&g’ed :
5 v L 0 pun ; 2 3R 118 irri i 1 - g

ki thenn Ay, limite};d_ jah unless the meauns of irrigation fail permanently.” '1&'?:

18. The question of the opti i
ption of taking or refusi or is di i

- o J : ng efusing water is discnss D
ousieg of}ﬁl:il::p%rt.‘ The Statement of Objects and Reasons of Act \l;lcln(s):'eldxzi% ]zf;ragmphs .
e T t,b.-‘lr, e mr)o‘;i:::x;;'(generﬁl} bmlacco;'ding his assent to this law did so ng{ﬁeno l:ight

; ater-rates will be levied nnder the Act f ; i 55
G.0.. No. 2 ; r the Act for wat hie
1(:hat th;\I (;oj::férké?enuei dated 10th October 1865). Report Sir‘;lf-‘;hﬁmiélnot b’?‘m'] gl
e AL lieti btnﬁ,e:‘ia ]133 CciJUDCll Interpreted the Act to pern’lit thehlevp of wat o
Court to be (_l')opuferred byet(;lleni ’tt(li]?(; 1s to say, that the legal option chided §;‘rge E]?ei

4 g ¢t did not exis : iy j c

S g O e e ot exist, and that he, the Gevernor-General, desiredgin

19. In the orders of Government
_ on Mr. Master’s report i i
ﬁuciﬁztdl?f {(iovef-nment Order pnder date No. 1239) }t?l(:; r?;}iléfglnweretm)t s
eded with a final pregnant limitation which I havc; ita,liléi}ed el S 4 s

¢ As regards the regulation of the irrigati
3 i 1e 1rrigation, the Government, i i
u::eogtz‘x,;ieiof:lfg s&n‘le conclusion as the Board of Revenue bha:lt:n’gfgir n}ﬂture i
s alw ene-m”;regi fé)ryeg.r wl(;lcfh wa,sdpreacribed by the Secretary ofy S;::eoiph;) ;']683'8 e do

i . served and formed the condition of th ? ; bradia e
zlll):oci,zstzcrmenti of Madras Aect VII of 1865 for the levy of a (;eG::::nor-General’s o
v ae y'an( un_reservedly conceded, subjeet only to such uoticepf %Watgr-rate, g7
airly demanded in order to prevent waste (paragraph 15) g o

“ Uncertainty or inadeqnac i
' quacy of supply, imperfect draina injuri
t%hhen:l?iﬂt:h?rsull;?:z:ilz f(:)rf zehnqmshlr;)g irrigation which shoulgde gz p:zzzgig%l}l; l(1)us e(fife(‘_fs Ojn
Should the cult ry crops be ferr el o
i et (pm?;,g,-agh m).pre erred by the landholder to force him to pay for
“THis Excellency in Council resolv
_ E _ C solves therefore to adupt the B ’s vi i
;222 ztz)t?:a?sgévan and Kistna deltasithe free option of ta}l){ing or ::ll;(rlx su?;i? b
et s})mll : unreservedly conceded to the ryots. subject only to the (Loud tl,l'g o
e given. He believes that even when new works are desired itlilsu?mbh?ﬁc'due
5 politic to

wXRAIRBRY Fesfrictions which arg oppaxed ta the interest,of the ryot and that
ppoeeafile 1nteresy,of bhe TV0b ARt Sn i rhen feam

the position of the land it cunnot but der: i
: ] ( erive benegit ’ ing irrigatt :
in the _ma,lt_er gf taking or not taking water be d({::iec,z?’m surrounding irrigation should Jree option

These orders were = :
Febraary 1873, approved by the Seocretary of State in @.0., No. 178, dated 13th

20. 1t is obvious that a privi

2 j privilege so gradually and carefully introduced i
;ix:;nése:':tézifgigsgsa:idlimlu'd'e(%ltﬁr;)a.lli by an important Iimitaytriou Wogfsdngty lzlxllz(;?is;l{e
) al 1 1865 i

gal rig y Act VIL of 1865 when the granting of such conc%s{

A p201$.i t'ilolllleoi}ntf;lle llgrl;g‘,a_tion above an)ter} goes to the root of the matter. “ Only wh
e e 1; :alzlpot but derxve'b«*netit from surrounding irrigationy sh erlldfmm
Siian Ju o, x er of taking or not tuking water be demied.” With this l" o hoee
e o cazn;ilﬁlcan uffo::d the fullest legitimate freedom to the ryot to tliltﬂtwtl; -
Fiigd e same time arrest frandulent irrigatic i e .
e mhaede ndulent irrigation and reduce it to ini
i gh Court destroys t i i P i
e ek L iln s}‘;sc ul;: limitation, opens wide gates for fraud, and renders

22. The possible remedies a i
4 sil ne ppear to be three. First, an appeal i
{)gei;’g:ynqgo;ﬁcll if certified by the High Court and filed ’wichirr)lp:i; f::ﬁt[hls)el;)?;e,tge Sk
i 8 le ay and it would be impossible to make sure that the com licat d' aoare
volving a close acquaintance with the country could be laid before the Ju(?ici: leCocond;f;mns
mmittee,

“'2'r3.7$econdly another ease could be ¢ i

) 8 : ontested, for many will

vour could be made to obtaina Full Bench of the Highy g:)urzotw(; be Gled, and an endea.
S Amion iy e enenpeal: » reconsider the present

24. Thirdly, the wording of Act VII of 1865 ca :

i eou}d be ‘fxmended by_ inserting after the word :hl;i:w}girgdaz{la;e?:l e"gﬂng Act. Section
the “ordst wht;:her with or without the consent of the proprietor or tr;:ua ::vfol‘d  water,’”
?::iszzg_l aotgla % ht:le amen};ilmg Act retrospective so as to confirm all pavm:nés IIt adnd,
B ithe opti‘on bhatpll‘le:]?lls e might ran —* yVhereas it is necessary to 'prevent:,r?ady o
i aybiie e % , e‘en'all(_)wed_by. Government in the rules under Act VI oy
vater for irrigation, it is hereby enacted as follows.” I of 1865

would be the speediest and most efficacions. ollows.” The third remedy

-
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E~crosures Nos. 1 axo 2.—Judgments.
L

Resolntion--No. 672, dated 26th September 1889.

The papers will be submitted to Government for information.

9. The land concerned in the case referred to by Mr. Arundel was so sitnated that it was
subject to inondation by Government water. If the ryots, taking advantage of this, had
raised ordinary paddy (such as needs a regular supply of water), there would have been r:aason
to presume that they intqnded to use the water and did use it in the sense connoted by the
High Court. But they raised Tiruvarangam paddy, which could be raised by rain water alone
probably intending to use the Government water to ripen it, but on this occasion they did not,;
use the Government water. It killed, not benefited, the crop. ‘On this the High Court
decided that there had been no use. In the course of their judgment they say, Act VII of
1865 discloses the ¢ intention that those who obtain a supply or use the water in” view to
deriving increased profits should be und‘er an obligation to pay the water-cess.”” In this case
the ryots did not obtain the water, for it came “of itself,” and they did not use the water. Sor
it killed their crop. The Board consider that the High Court were right in this partie’ular
There would be no chance of successin an appeal to the Privy Council. The Board do
islation is needed, but Mr. Arundel’s opinion is entitled to weight, and he
will be asked to watch the effect of the judgment. If, when a case occurs where the water
coming by percolation has really been used to get increased profits, the imposition of water-

cess is contested, the case should be taken into the courts.

case.
not consider leg

(A true Copy and Extract.)

(Signed) M. HAMMICK,

Secretary.

Revenue Department,

To the Secretary to Government,
with two enclosares (to be returned).

Collector of the Kistrna District.

1

d—also the following Proceedings of the Board of Revenue (Land Revenue), Mis. No. 6
D Tha 4 dated 4th November 1889 : — JiMes Mo, Gl

¥ Mr. H. W. Buiss.
Mr. W. S. WHITESIDE.

Read—the following letter trom the Collector of Kistna, dated 14th October 1889, No. 6401 :—

ek cotorotive o Board’s Proceedings, No. 672, dated 26th September 1889, I beg
rmission to draw attention to a mistake of fact in line 6 of paragraph 2 which runs: ¢ But
they raised Tiruvarangam paddy, which could be M 7 T Soater dodip. wud o ¥ N
This fact was found by both the lower

This paddy cannot be raised by rain water alone.
is paddy h 3 of the report). It requires a moderately regular supply of water by

courts (vide paragrap :
irrigatifm toIl))ring it to maturity (vide paragraph 12 of the report).

9, The effect of the judgment will be closely watched as desired by the Board. The
plaintiffs in the case in question have applied on the.strengtl_x of the judgment for a refund of
all the water-tax ever levied on their land. This will be disposed of on its merits. If the

case in which destruction of crop was

High Court ruling merely applied to this Particnlar Wl :
pleaded, it would bo of small moment. It is the general principle enunciated which causes

concern.
4 e ————————

n—Mis. No. 6713, dated 4th November 1889.
Court found in_their judgment that the water was not
The crop according to the munsif could be planted, but

Resolutio
Tre Board observe that High
applied for or ased in view to profit.



would not ripen and grow well without the aid of surplus water, and in the opinion of the
High Court the water in this case did damage, t’good. For this reason the Board consi-
dered that it was unnecessary at present to take ggbion on the judgment.

(A true Copy and Extract.)

(Signed) HERBERT BRADLEY,
Jor Secretary.

To the Collector of Kistna.
Copy to Secretary to Government, Revenue Department.

Order—No. 932, Revenue, dated 18th November 1889.

Miscellaneous. Boar'gbe Government agrees with the

(True Extract.)

_ (Signed) J. GROSE,
Ag. Secretary to Government,.

To the Commissioners of Land Revenue, with two enclosures,

Proceedings of the Board of Revenue (Land Revenue), No. 143, dated 5th May 1897.

Read —the following letter from E. B. POWELL, Esq., Government Pleader, Madras, to the

secretary to the Commissioners of Land Revenue, dated 25th January 1897, No. 100 :—

With reference to the question asked in paragraph 4 of the Board’s Proceedings, Mis.
No. 237, of the 20th instant, I have the honour to report that I did suggest a reference to a
Fnll Bench in view of the important and far reaching results of the construction put upon the
words used in section 1 of Act VII of 1865. The learned Judges altogether refused to refer
the matter to a Full Bench and suggested that the shortest way of remedying any evils arising
from the present language used in the Act would be by amending it. Moreover, a majority
of the Judges have taken the same view and it would be quite useless to ask the Judges to
ve-consider a question on which they have expressed such a decided opinion.

"9, The plea of limitation was not urged at the hearing, because I was satisfied it was
hopeless to argue it. It is found as a fact by both Courts that the payment was made under
protest and Article 16 of Schedule IT of the Limitation Act would therefore clearly apply.
In second appeals the Court would not allow such a finding to be questioned. ‘

e

Read—also the following @.0., Mis. No. 1093, Revenue, dated 24th February 1897 : —

Read—the following Proceedings of the Board of Revenue (Land Revenue), Mis. No. 237
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Read—the following letter from E. B. POWELL, Esq., Government Pleader, Madras, to the _

Secretary to the Commissioners of Land Revenue, dated 9th January 1897, No. 30 :—

Tn continuation of my letter, No. 993, dated the 16th November’last, I have the honour

to forward herewith copies of the decree and judgment in Second Appeals Nos. 973 to 977 of

1895 on the file of the High Court, and to request that you will ‘be so good as to obtain the =

Board’s sanction for the payment of Rs. 11-8-10 (eleven rupees eight aunas and ten pies)
being my fee for opposing the same. =

EnNCLOSURE. e

IN THE_HIGH COURT OF JUDICATURE AT MADRAS.
Thursday, the 12th day of November 1896.

PRESENT :
The Honourable Mr. Justice SuBrAMANIA AIVAR, C.LE.,
and

The Honourable Mr. Justice Boppan.

Second Appeals Nos. 973 to 977 of 1895.

Modali Sitharama Sastri ... Appellant jn S.A. No. 973 (Plaintiff.
i

{ )

Kuruganti Venkateswarulu - ‘s m o, 974 ( i
Dhara Subbaramayya TETIRL B TR N (L G
Kuruganti Suriyanarayana S o I R Y (AN
)

Dhara Suriyanarayana 55 IS e o gy DTG
The Secretary of State for India in
Council by the Collector of the :
Kistna Distriet ... ... Respondent in all cases (Defendant.)

2

Second appeals against the decrees of the District Court of Kistna, in appeal suits
Nes. 250, 249, 251, 252 and 253 of 1894, reversing the decrees of the Court of the District
Munsif of Guntar in 0.S. Nos. 110, 109, 112, 126 and 127 of 1893, respectively.

e -




These second appeals coming on for hearing, the Court delivered the following :—

Judgment in 8.4. No. 978 of 1895.

We think there was no ‘“supply ”’ by Government “ or user” by the ryot within the
meaning of Act VII of 1865. As pointed out by Shephard, J., in Indian Law Reports, 19,
Madras 24, the mere fact that the plantiff derives a benefit from the water does not render
him liable if he had no option in the matter. The facts found in this case show that the
plaintiff had no option and the finding of the District Court that they may have derived some
benefit from the water is not sufficient to justify the judgment in favour of the defendant.

‘We allow the appeal, reverse the decree of the District Court and restore that of the
District Munisif with costs in this and the Lower Appellate Court. Second Appeals Nos. 974

to 977 of 1895 follow.
(By the Court.)

(Signed)  J. T. GILLESPIE,
Ag. Deputy Registrar, Appellate Side.

Resolution—Mis. No. 287, dated 20th January 1897.

CQommunicated to the Collector of Kistna in continuation of Board’s Proceedings, Mis.
No. 5229, dated 21st November 1896.
2. The payment of a fee of Rs. 11-8-10 to the Government Pleader is sanctioned.

3. A copy of the judgment will be submitted for the information of Government, with
reference to the correspendence ending with G.O., Mis. No. 1446, Revenue, dated 9th April
1896. It will be seen that the High Court comsisting of the Hon’ble Mr. Justice Subramania
Aiyar, c.1.5., and the Hon’ble Mr. Justice Boddam have followed Mr. Justice Shephard’s dictum
in LL.R., 19, Madras 24, and definitely ruled that in cases where a ryot has no option in the

matter of excluding Government water from his lands and grows a crop, dry or wet, thereon,
there is no * supply ”’ by Government or “ user ” by him within the meaning of Act VII of
1865 and that.the mere fact that the ryot derives a benefis from the water involuntarily flowing

~on to his lands does not render him liable to water-tax.

4. The Government Pleader is requested to report whether any steps were taken at the
time of hearing of the second appeals in question to have them referred to a Full Bench as he

- appears to have snggested in his letter No. 989, dated 25th September 1895 (submitted to
: Government in original with Board’s Proceedings, Mis No. 4950, dated 8rd October 1894), and
- whether there is any reasonable prospect of getting the ruling modified on review or otherwise.

He is also requested to state whether the plea of limitation under section 59 of Act IT of 1864

referred to in his letter, No. 912, dated 20th SBeptember 1895, was urged at the hearing.

(True Extract.) &

(Signed)  R. C. C. CARR,

Secretary.

To the Collector of Kistna,
' - with copy of the High Court’s judgment.

Secretary to Government, Revenue Department, with copy

- of the Higthonrb’s. judgmen}: and the District Court’s

, udgment in origi
Collector of Géd4vari, %it]% copy of Higfa()otlfrtl’): jx:(li’»;l;xggt.(paragraph 4
Accountant-General.
Government Pleader, with the judgment and decree to be returned.

»

»
»
»
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Order—Mis. No. 1093, Revenue, dated 24th February 1897.

Recorded with the remark that the Government Pleader’s report :
for the information of Government. WPSHICG e Snlongiigd

(True Extract.)
(Signed) LIONEL DAVIDSON
Under Secretary .o Government.

To the Board of Revenue (Land Revenue),
with original enclosures returned.

3

Read—the following letter from J. N. ATKINSON, Esq., Collector of Kistna, to the Secretary
to the Commissioners of Land Revenue, dated Masulipatam, 26th February 1897,

No. 485:—

Referring to the judgment of the High Court in Second Appeals Nos. 973 to 977 of 1895
copy of which was communicated with Board’s Proceedings, Mis. No. 237, dated 20th Januaq:
1897, I have the honour to enquire whether in view of that decision I must alter the practice
that has hitherto obtained in this district in regard to charge for what is ordinarily called
< involuntary flow” ‘'he Board is aware, I think, of what that practice is and the accompany-
ing copy of a letter, dated 18th August 1896, addressed by me to the Sub-Collector will
show the attitude which I -had taken up in the matter.

“"9. The recent ruling of the High Court has changed the situation completely and may
have very far reaching effects. When a field is watered, without any previous application by
the ryot for irrigation, it is no longer a question for comsideration, whether he hoped that
1d be benefited by the water; nor whether he planted his crop with the inten-
benefited ; nor whether the crop actually benefited ; apparently it is even
immaterial that he acquiesced in the flow of water to hisfield, and thathe aided and regulated
it by construction of field bunds and channels for ingress and egress of water. The High
Court has now laid down boldly that if the ryot has no option in the matter, he is not liable
to pay water-rate. The Board is aware that not for one wet field in a hundred is there any
option, and I can see no reason why nine-tenths or even ninety-nine hundredths of the ryots
in the district should mot at once relinquish irrigation, and hereafter, while continuing to
cultivate wet crops, claim exemption from water-rgte on the ground that they had no option
but to let the water flow over their fields.

3. Had the matter been taken in time, I doubt if it would ever have proceeded so far.
Charge for irrigation by involuntary flow has been practically confined to a few villages in
Tenali, and one or two in Bandar taluk. In each case the lands are sitnated in low-lying
tracts locally called ‘ badavas »» which, towards the end of Angust, begin to fill with mixed
anicnt and rain water, gradually getting deeper and deeper till the rains cease. The ryots
cultivate Velvadam and other dry species of paddy, because they cannot get water at the
commencement of the irrigation season. It is not that they prefer to cultivate “ dry > paddy.
On the contrary, many of them have assured me that they want to have their land converted
to wet and that, if given a proper supply of irrigation, they would grow wet crops and pay
the water-rate without a murmur, On more than one occasion I have communicated these
requests to the Public Works Department officers, and asked them at least to extend an
irrigation channel into these badavas. But the answer bas always been the same dishearten-
ing declaration that, on account of insufficient allotments and establishments, the work cannot

be carried out at present. e i oy

4. T am afraid the opportunity for remedying matters in this simple way has now pa. ;
but still it would be worthwhile trying. I can indicate exactly to the Public Works ll)):;:gt:
ment the localities where “involuntary flow >’ irrigation has occurred in the past, and if the
extend irrigation channels to these tracts, it may be_that the ryots will be content to pay thg
charge for water, But if this remedy is to be tried, it should be undertaken at once in the
working season now about to commence.

5. If these measures do not satisfy those who have hitherto been charged for involuntary
flow or if any tendency become apparent on the part of owners of ordinary wet land to turn
this new High Court ruling to account, it seems to me that the only course open to Govern-

ment is to legislate.

his crop woul
tion of its being

=) s . -

E~crLosvre.— Letter to the Sub-Collector.

Resolution—No. 143, dated 5th May 1897. B0

The Government Pleader’s letter first read above will be submitted to Government with
reference to its order Mis, 1098 of 24th Februnary 1897.

2. As already observed in paragraph 2 of the Board’s Proceedings disposed of in G.0
No. 1198, dated 2nd March 1897, the Government Pleader states that the High Court’s pr es.en'é
ruling on the subject of the non-liability to water rate of lands irrigated by the involuntar
flow of water cannot be modified on review or otherwise, and that his lattempts to have thg
matter referred to a Full Bench have also proved fruitless. He adds that the learned Judges
of the High Court suggested that the shortest way of remedying any evils arising from %he
present interpretation of the law would be to amend the law itself.

3. The Board will now proceed to give briefly the circamstances which led up to th
present litigation, and will then suggest the remedies to be adopted for obviating the effect o?
the present ruling. The papers now dealt with refer to the Kistna and Gdéddvari deltas Lbuc
the question of the power to levy water-cess is one of general applicability. >
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4. (a) At the time of the oviginal settlement of the Gédévari and Kistna districts, the
assessment of ryotwari lands of all kinds was determined independently of irrigation, which
was to be separately charged for by a uniform water-rate. If a ryot made an application for
water which was granted, his field was registered as wet, and remained as such until he filed a
relinquishment of the water. When water was so relinquished, the land was again entered
in the accounts as dry and water-rate was levied only if the ryot used Government water.

(b) In fasli 1294 (1884-85) the holders of certain dry inam lands in the Kistna distriet
grew a kind of wet paddy (called * Tiruvarangam ’’) which was sown broadcast and irrigated
by means of the surplus water of the wet fields above. According to the practice of the
district they were charged Rs. 2 per acre or half the full rate of water-tax, owing to the
uncertain character of the irrigation. They thereupon filed a suit for the refund of the water.
tax alleging that they had neither applied for nor voluntarily used the drainage water, which
flowed into their lands from the fields higher up, and they pleaded that the water had been
supplied against their will and that the crops grown on the lands had also been damaged by
the overflow. The District Munsif found that the paddy crop grown on the lands could not
come to maturity by rain water alone, but nevertheless decreed in favour of the plaintiffs
holding that they had not vcluntarily used the drainage water, and that they had sustained
loss Ily’{ the involuntary flow. In reversing the above decision on appeal, the District Judee
Myr. Mackenzie, observed that on a proper construction of Act VII of 18G5 the plaintiffs must
be taken to have either heen supplied with or used Government water, and that Government
had the right to levy water-rate, whether the water used came to the plaintiffs’ fields against
their will or on their application. A second appeal was thereupon preferred to the OHigh
Court, which reversed the District Court’s judgment, and restored that of the District
Munsif. 'I'he Honourable the Judges observed that the preamble and section 1 of the Aect
read together, disclosed only an intention that those who obtained a supply from Government
irrigation works on application or who used the water thereof in view to deriving increased
profit, should be liable to pay the water-cess, that the use contemplated by the Act must be a
voluntary use whether preceded by an application or not, and that the law pre-supposed a
freedom either to take or to refuse the water.

(¢) Mr. Arundel, who was at that time the Collector of Kistna, pointed out that the
ordinary method of irrigation in Kistna was to take the water from field to field in a system of
terraces, and the High Court’s judgment, which allowed a free option to ryots in the matter of
use of Government water, was likely to entail considerable loss of revenue to Government ; for
the ryots had merely to file statements declining to have water any more, and then, if the
uppermost field of a terraced series was irrigated on the application of the owner thereof, the
owners of all the fields below would, under the new ruling, receive their supply of water free of
"Charge, because they could Lave no optivuter iTiwsiny . Mr. Arunder suggesied T eituer
an appeal might be preferred to the Privy Council, or a reconsideration of the judgment
obtained in a fresh case by getting the question referred to a Full Bencl of the High Court.
As an alternative course he proposed that the wording of Act VII of 1865 might be altered by
an amending Act. The Board, however, thought that as in the particular case then in question
the ryots had neither ap(})lied for nor used the water in view to profit, it was unnecessary to
take any action on the judgmeut ; but, at the same time, it requested Mr. Arundel to watch the
effect of the ruling and to take into the Civil Courts cases in which ryots, who had really been
benefited by the involuntary flow of water on to their lands, contested the legality of the charge.
The papers were submitted to the Government who agreed with the Board (G.O., No. 932,
dated 18th November 1889).

(d) In later suits of the same nature, filed in 1892, the District Munsif decided in favour
of the plaintiffs, but the District Judge found on appeal that, owing to the deficiency of
rainfall in fasli 1300, the water which had flowed to the plaintiffs’ fields did in fact save the
crops. But on second appeal, the High Court remanded the cases to the Lower Courts for the
submission of a clear finding on the question whether there had been a voluntary use of {he
water, such as would justify the levy of water-rate. Shephard, J., remarked that according to
the decision referred to in clause (b) above, the question to be considered in such cases was, not
whether in the result the plaintiffs derived benefit from the Government water, but under ;vhat
circumstances they came to use it; and added that if they had no choice in the matter the
could not be said to have nused the water. A copy of this remand order was sabmitted by the
Board for the information of Government. The learned Judge’s observations in the case ap-
peared to Government ¥ to show the necessit
for legislation in the matter. G}ovez-mmm;y
: however, awaited the final decision of the Hi };
Court in the case and in the meantime called for information from the Collectors of Gédévar;
and Kistna as to the amount of revenue at stake. i

* (.0., Mis. No. 4368, Revenue, dated 2nd November 1895.

(e) With reference to the above remand order the District J ndge found that the lain
tiffs had not derived increased profits from the use of the water and that the use coull()i n ;
therefore be said to have been voluntary. The High Court accordingly allowed the appeals at?d
reversed the District Judge’s decree. On receipt of a copy of the judgment, Government

observed that the High Court had not adopted the Hon’ble Mr. Shephard’s view that it made
no difference whether the ryot profited by the water or not and considered that legislation was
not called for (vide G.0., Mis. No. 1446, dated 9th April 1896).

(£) Inthe case which forms the subject of the present reference, the District Judge
upheld the levy of water-tax by Government, as he found that the plaintiff was likely to have
benefited by the Government water which flowed over hx; l:u.nd ; but tlu_e High Comt held that
there was no supply by Government or use by the ryct within the meaning of_ Act VII of 18fi5
and that the mere fact that the plaintiff derived a benefit from the water, did not render him
liable to water-rate, if he had had no option in the matter of excluding the water from his

lands.

5. As it has now been finally decided that Government cannot levy water-rate under Act
VII of 1865 on lands irrigated by involuntary low _of water, the question arises bow the loss of
revenue, which must be the logical result of this ruling, can best be avoided. One of the
courses open to Government is to replace the existing system of levying a separate charge for
water by the imposition of a consolidated wet assessment on all irrigated lands as in other
districts. A suggestion to the above effect was ma@e by the Collector of Gddévariin his !ettet
recorded in G.0., Mis. No. 1446, dated 9th April 1896. He obscrved that the question of
legislating in the matter might lie over * nntil. the prmmples on which the district is to Le
resettled have been finally determined.” Im its Proceedings, No, 43, l{eyenpe Seftlement,
dated 12th March 1896, submitting proposals for the resettlement of that district, the Board
has recommended that the system of levying a consolidated wet assessment might be intro-
duced in the case (@) of all lands from which, owing to thx_au' _low level, Government water
cannot be excluded and which are the refore unfit for dry cultivation, and (?) of all lands which
have for five years been continuously under wet caltivation. The Government had previously
approved of the proposal to levy a consolidated wet assessment in respect of lands faliing under
class (a), but orders have not yet been received upon the whole scheme. If tl]e.abf)ve change
in the method of calculating the Guvernmenb.assessment be approved and_extended to .the
delta taluks of the Kistna district also, the difficulty caused by the operation of the Migh
Court’s recent ruling will disappear in respect of the vast majority of Government ryotwari
lands in the deltas ; for, when consolidated wet rates are 1'ntr_od}10ed, the_ Wj\ter- cess Act 'VI[
of 1865 will cease to be applicable and the Civil Court’s jurisdiction to a.d]u'dxc:mte on qaestions
relating to the rates of assessment will be ousted'under section 58 of Act il of 1864. Incon-
venience will, however, continue to be caused in the case of lands 1-eg]stered as dr){ and of
snam and zemindari lands, not only in Gédévari and Kistna, but also in all other districts,

and this can be remedied only by resort to legislation.

i by Mr. Arundel in paragraphs 15 to 21 of his letter printed in G.O.,

No g?;2A3al::dmt168(}'Jl? ul{il'ovy'rember 1889, leg?slat?on pin the direction of authorizing the levy of

wat',er-ra’te in cases of actual use of Government wa.t,t?r, whether volgmtanly or otherwise, will

lv be in consonance with the rules which obtained in the Géddvari and Kistna deltas before

2lllley ssing of Act VII of 1365 and with the concessions allowed under the orders of the
GovE:nment of India and the Secretary of State after that Act had come into force.

the question of legislation, Mr. Arundel thought it sufﬁcie;nt to insert a clause
o thi:hg: wiizh(1 or withont the consent of the proprietor or temant’” between the words
« whenever” and  water ”’ occurring in seetion 1 of the Act and to adopt the following as the

preamble to the amending Act :—

« W it is necessary to prevent a fraud_ulent use of the option that has_be'en a}IOng
by Gover?;l::zaillbhe rules u‘m{er Act V1I of 1865 to take or refuse water for irrigation, it

is hereby enacted as follows.”

nsiders that this slight amendment would not suffice for the purpose con-
tempﬁ:dPoaI;dtﬁg ﬁsrsb Jasl, the labtergparf: of the preamble requires to be modified by the
dment of the words “fit return” and © increased profits ” occurring therein ; for the
gg(eigvari District Association urged it as one of the objections to the recent enhancement of
the water-rate that the Government had more than recouped its outlay on the anicut works.
Though the preamble to a legislative enactment cannot restrict the scope of the enacting
words, it seems desirable to amend the words above referred to in view to avoid causing any

possible misapprehension.

sdtital ol f section 1 should be amplified so as to authorize the levy of
watef-er?is’:adgz’ot:s:smg??rr(i’gz‘tlis:noby overflow from channels or from lands higher up; and it
should also be made clear that water-rate may be charged in cases of actual use of water,
whether voluntarily or otherwise, and irrespective of any benefit derived therefrom.

. « gdditional to any land assessment thz}t may be leviable on the said
: dﬂn;zilg;i ;];: e(ge::-s;un?&h',}::ﬁch occ‘{rs in the same section, is misleading, and should
e‘;:her be struok out or suitably amended ; for doubts arise as to (1) whether the Act permits

the levy of a charge for second crop on single crop wet inam and zemindari lands irrigated
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. - i h
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(iii) Further difficulties arise in a case where there are s ;
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tter _ ary 1897, No. 485,
%?nggsls ﬂithat’ m view to avoid the impending loss of r?:;::oi"’:é;zhe 1(;3 i Kistua
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;, . ﬁ,m ’n, :le;I o:npg t.he nghi; of Government to charge water-rate for? s, Plstnct. Munsif
ary-tiow, and that, in view of the recent decision of the High Court;":lliatlox.‘ by involun-
‘ g T8 18 no uge in

R e -

—+

preferring secon:

('f

d appeals. There can be no doubt that, as the law has now been interpreted,
the orders passed by the District Judge are correct, q.nd the Board has therefore accepted
the Collector’s conclusion and has informed him accordingly.

(True Copy and Extract.)

(Signed) R. C. C. CARR,
Secretary.

artment,

tary to Government, Revenue Dep
e Secr:viziycopies of Board's Proceedings, No. 952, dated
November 1888, and No. 719, dated 29th December

o d with the enclosure to the Collector’s letter, No. 485,

93 lec
ik acll]ated 96th February 1897, in original (to be returned).

" the Collector of Kistna, with judgment and decrees returned.

:,’ the Collector of Gédévari.

Copy to the Settlement Department.
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APPELLATE CIVIL.
Before Sir Arthur J. I. Collins, IKt., Chief Justice, and Mr. Justice Muthusawmi Ayyar
VENKATAPPAYA AND oTHERS (PLAINTIFFS) APPELLANTS,

versus
THE COLLECTOR OF KISTNA (Drrexpant No. 2) RespoNpeNT.*

Aot VII of 1865 (Madras) section 1—water-cess— OQverflow from Governms Vorks— Water .
of./:lrrig{tion. Fovorriment Works—Water supplied or weed for purposes

s water from Government irrigation works flowed on to land of the plaintiffs whi
: ; iffs which the i A%
erops and staglgated there renclermg.such cultivation imgossible. The( Plat;::gf;:eaeﬂ:n tth 7 ?ubxt o
water to flow on to their land, but being unable to exclude it, planted paddy as the best crop to Clﬂtiv: ta ?l” ., want the
circumstances. Water-cess was levied on the plaintiffs under color of Act V11 of 1865 : § ate under the above
Held, the water was not supplied or used for purposes of irrigation within the meaning of Act VLI of 1865, section 1
5, se §

and the plaintiffs were not liable to pay the water-cess.

SECOND APPEAL against the decree of G.T. Mackenzie, Acting District -
in Appeal Suit No. 262 of 1886, roversing the decreo of M. B. 5 e ARV e
of Bépatla, in Original Suit No. 50 of 1886. 2 unsi

Suit to fieclare that the plaintiffs were not liable to pay a water-cess, and to recover a sum
of mouey paid by them as water-cess under protest. The circamstances giving rise to this
suit appear sufficiently for the purpose of this report from the following judgment.

The ]_)istrict Munsif passed a decree for the amount sued for and declared that ¢“ so lon
as the drainage water of its own accord inundates and stands on the plaintiffs’ land withgut ang
action on plaintiffs’ part to bring it on to it, they are not liable to be assessed with water-tax 7

The District Judge reversed the decree of the District Munsif holding it to be i i
« that an individual may be unwilling to take water and that the wafir co(x)neg L?I?l?;efgf]tgl,
acainst his wish, and that Government have a legal right to levy wet rates upon every fields the

water reaches.”
The plaintiffs preferrcd this second appeal.

Subba Rau for Appellants.
The Acting Government Pleader (Subbramanya Ayyar) for Respondent.
uments adduced on this second appeal appear sufficiently for the i
report from the judgment of the Court (Collins, C.J., and Mutnusawn{i A;yar, }jl'l)t:pose e
Judgment—1he appellants hold land at Zupudi in the Bépatla taluk of the Kistna distri
it was formerly cqltivated with dry crops. Lately, the villages lying above Zunpazldisv?e:g:
m the Kistna «':a.nnl, anc.l the excess water flowing from them submerged the
d stagnating upon it, rendered it impossible to raise dry crops. The appel-
Jants could not prevent the water from flowing to their land except by erecting a dam ata
heavy cost and they did not do so. In fasli 1294 they sowed a species of paddy, called tiru-
varangam paddy, and thereby attempted to raise a crop which might not perish from the land
being inundated with excess water in the months of October and November. According to the
and yielded no profits owing to the inundation. The Col-

evidence the crop failed that year
Jeotor levied water-cess at Rs. 2 per acre under (Madras) Act VII of 1865, and the
appellants paid it under protest and brought the present suit to obtain its refund. W ot

tention for the respondent was that tirnvarangam being a wet crop, the water-tax of Rs. 2 per
land in accordance with rule and the practice of the district. It was

acre was imposed on the
alleged for the Collector that the excess water flowed on to appellants’ Jand, stagnated upen it
that no wet crop could be raised upon it solely with the aid of rain water, and that the appe].’
lants cultivated tiruvarangam crop in the expectation that excess water would flow on to their
land, and vtilized the excess water when 1t did flow as anticipated. But the appellants denied
tkeir intention to depend on drainage water, and the District Munsif found that, although the
crop might be planted without the aid of the surplus water, it could not ripen and gro?v well
without such aid. He observed, however, that in fasli 1294, the appellants sustained loss
On appeal, the Judge concurred in the finding that the rice

rather than derived any benefit.
crop conld not have been raised on the land in question by rain water alone. Tue Disfrict
Munsif considered that the appellants were not hable for water-cess, but the Judge held that

tion was given to cultivators ander the Act; that the water was either supplied or used;
that Madras Act VII of 1865 only declared the existing revenue practice, and that they - 4
liable for water-cess whenever water was supplied or used. On this ground he was of oPiu?gn
that it was immaterial, that the appellants were nuwilling to take the water, and that it came
on to theiv land against their wish, and that the Government had a right to levy wet-rates

e ST
# Second appeal No. 1148 of 1888.

Surplu
cultivating with dry
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and
irrigated fro
appellants’ land an
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upon every fi .
v )t 02 el
ied nor nseq levied nager i1 costs. Tt is urged in

- 2ot in u b:‘:l‘“"”"%'» 3) tha :}1 TP
erefore competent to the. Civil CWas levied und::Pcog'niza.nce of thgr:::ité?e S
KRISHNAYYA (Prarsmirs), APFELLANT,

Provisions of that A
s ourts tg g i |
18 provided b €0 whether it was leyie St of 1865, and it is -
| VErsUS

APPELLATE CIVIL. . _
Before Mr. Justice Shephard and Mr. Justice Best. i

(3
Purposes of irrieati
“« rrigation f Y secti i
cons rom : Ction :
& landt;gci:-el'(l?‘gb{éd(}overnment atil{ ;;V?Ir’bstream, c%n:t]::t 1“ Whenever w(itl:r iaccordl:mce iy s
a; » a el, 8 supplied
¥9And age a separate e lawful £ » tank, &e pplied or used for
e8¢ cess or - or . J = A
i GOVernm:;Tent that may be leff?l‘ the use of the ;h,f Overnment t ]Work belonging to, or SECRETARY or STA I'BE rog INDIA (Derexpant) RESPONDENT.*
may prescribe the lable on the Sa.ida €r, which cesg g}, evy at pleasure on the
: ] i all be additional to any Irrigation Cess Act (Madras) —Aot VII of 1866— Lands irri}«rtczﬁ under Kistna aniout— Water-cess—Optional or compulsory
- use of water.
o supply of water, but water from the irrigation

ivat occupying land in the Kistna _de]ta made no qppliczltion for th )
S > fime to time on to bis Jand from irrigated, lands of a higher level, and he had mo option as to
the supply. No increased benefit was derived from the water by the raiyat. A sum having
cess, he now sued to recover the amount :

“aforesaid shall b "
© levied, and g] s under whiel, andaud G SO e S

The point s ter or 5 th
i P for , decision is on ih R faben at which, such water-cess as

e sa 3
me from time to time.
t or refuse

| suppli
" wart)sr,e;ingrlél i:};i Within the m::;f]i;her Water wag upo
S 38 n
| therefore say that 1ot allowed to ﬁow%:ootfhthe Section, T{lhe facts fonnq in thi g o R
water wags g eir land by peqg ' appellants qiq : s case, either boen lovied from him on 10Ut wudter-
on of sq not apply for the Held, that the plaintiff was entitled to recover.
oo of G. T. Mackenzie, District Judge of Kistna, in appeal

the ex v
Pression impliag &
used ?  Thg plies in its ordinary sense - .
suit No. 452 of 1893 reverfsmg ;he

in original suit No. 282 of 1892.

The plaintiff was a ryot occu Aﬁg land in the Kistna delta, and the pla,.int alleged that

in fasli 1300 he raised on his land a ¢rop of mosadum paddy and that the crop was damaged by

proper that a fit ret;
} irn should, in Proprietors SR :
| 4 ots and temanr ement of work 1Tri
s of irrigation :
‘ water which flowed on to it from fields on a higher level which were irrigated under the
Kistna anicut, and that he was assessad to pay T g o D Sisaisd flxt 46 soi

. Irrigated 1, eto
under an obligation t gated by such wopkg 1.’ CrMment
more of it 0 pay the water. i S. It disel °n account of the
his il fl;i ;%nax;ts to whom Water,?:e:ucess-' Con it b sa':iien"ng incre(;izz only an intention ;' account of water-cess, which sum he now sought to rocover. It was pleaded that the suit
out two monthg every you pplied for profit in] when the Goy Profits should be e barred by Revenue Recovery Act, 11 of 1864 (Madras), section 59, and that the imposition
year, and therehy rénduud’.“es a I‘aiya:’rnment’ Or one or f of a water-cess was rightly made, since the crop of mosadum paddy was a wet crop and as such
eTS it unfif fon 8 dry land against | benefited by irrigation, although in a favourable season it is possible to cultivate it with rain

when the rai i
alyat in end
N X "ndeavouri
precarious chance of raising g c:'l(:g f sa hig land 5o
tiravarg ¥ caltivation, and

SECOND APPEAL against the decr
§.ee of B. Veerasami Ayya, District Muusif of Guntir,

+ water alone.
a crop not merely depending on rain,

«if held that mosadum paddy was

crop fails, that he uses t P which mg §
only mode of repairi es the water in yiew £ o o7 10 Spite ngam padq : 3
B inj ew ¢ 1te of the ; ldy tr
we cannot say tII:at heg i]: tojury to his landoa}:(riom by LR lelmun ation, axlxlstl:]g to the E The District Mun : ¥r
liaa to the rule that the s the water within averting the Jog BlPses 1t, he uges ,tlen thas i *bnt needing ocoasional irrigation, nob inundation, and that the plaintiff was neither a loser nor
i 1t is urged by the GoVerchsI:ructlon weare bo € Meaning of ths ikely to arise frol as the ! a gainer by the water flowing on to his land, and that even if he were a gainer thereby be
injury done to their land 'Ement Pleader that th[m bo place upon o Act, j regard AL g would not for that reason alone have become liable for the water-cess. On these findings he >
to use the water within th;(:; the party who js :n:£9911ants may :::f;;tes must be re;:o:;zb]}:’ i passed a decree for the plaintiff as prayed. L W
and though tiravarangam Padda)'rn;;lgs °§ the Act; thosg,al'lbiz for it, anq ti:: izlpﬁnsation for the | ; The District Judge, on appoal stated the circumstances out of which the claim arose " »a«, v 4
ow ei . o ¥ e : : : o, ¥
0 hecanse there wa; Land 18 floodeq 8ga[i!:1!;:ttte.takt_?n - follows :(— . ' | : 7 7 @r o o,
eir will « The river Kistna passes through the hills at Bezwada and then becomes a delta river. e w,
he surrounding country, which slopes away from oach bank of WM .

gher than t
to the sea with an even 8

notwithstanding the in i
undation, W,
. e are unah]
s the river a

; prevail, the Government wight be enabled ¢
ed to tak
lope of about ome foot per mile. More than

It flows on a level hi
t Bezwada a great transverse dam,

chance of its
the river and down

et i
o) accede tO t ylelding a crop

his contentioy.

under an obligation to
| . protect th ! ad
| witsbmbioki iy b | e appellants’ | vantage of th.; 1f
wato ' e IR ] and againsg { L their own I 1t were to
1 ¢ . I . I 32
I;J()J;;',{‘ozn& ﬂrelllable for the loss arisingltglelxl-n}rders of landssa,kl))mng Pel'l‘)dicau;ofli]ogc‘)éighex ahe | batled o anicut o et o
et egplic eirom, even ove Zupudi are th with the ‘ called the anicut and thus provided a constant head of water to irrigate the delta. This water
water to hig en the G © cause of the was conveyed fro’m each end of the anicut into the delta by the old uhisanals of {ormex dood actiow
hannels excavated for the purpose. The system of channels to sapply the whols
stake to think that there is a separate channel to each

knowledge that the t
enant usnally allows j 1S tenang f Overnment v, :
ows it to ing or: thaix mot ould be in the : : or by new ¢

stagnate thereon
80 as to become a nuisance and ndate the lang " '
5 t completed, and it 1s a mi ' :
each house in a city. The system is much more

there is a water pipe to :
The water is let off from the channels into the fields nearest the sluices,

delta i3 not ye
ryot’s hOldiﬂg as

L nuisance or providing against i ik
, accept the S s, its recurrence, ot arrangi |
a vofuntﬂr; ulige?s:lll(é?].rrh lli]:treasongb}ie COHStl‘ucIt?bﬁlgs :l]; Vtiev; O‘gl:hgé fg;szhe el E o
either ¢ 3 Preceded b . 18 That the g » We must declj i 2. from these filds
e %;;ait:grureque et a?:- ea; v:‘al,)rglm?tmn’ and tgzcgrtemplated by thcc X::; ‘]:': ; andgfrom these fields it flows down to other fields. It flows from terrace to terrace of rice
Judge that th illy inundated every year. W 0L no wsage whe Presupposes a freed 1 fields, or it is led along by small distributary channels kept up by the raiyats themselves or
s thasthiblapnelloat ikt tnr e wa..!:er w?tl?im t}:nable to 00;22{ & riﬁyat’s land canob“; i - it lows down any natural slope to a lower village with ilts fields, unt;li(1l ﬁgmlly it passes to the
n the mean;j in the opin; ‘ g the sea. The ideal system would be to hay h
o e 0 el k0 Koo S b s he ot f el e
to him, but the existing sy stem is simply that the water 15 ok dntotha delts, aud Tels 4o Row

& e A down to the fields that require it.
of State desired to have separate returns of the receipts from

to a share of the prodnce, and that virt :
: ) at an e, 2
pergief o Uiy st ot iy o ey 7o o v ' 0t b Crom 1 195 th St
{;:z;efio;;:nzzs; :;n which either zushzl;'et}:)? fli);o;;f ct he Act in the cazgcﬁéfo?ut it is n(s): fiin?gg the Kistn: and Géd?w;ri a“l;Cﬁts’ and to enable Gvanmagh 40 ohtak thets notusis, Madsws A% s
cessis demanded ?naigl: %3;‘;:;2:3 by virtue of the ;?-S,g;igien claimed op 5 ;:ts;:f d it is not VII of 1865 was passed'h i 1a1}d - tlllxe Klsin::: dcﬁzxms szlasfiigl agrdlge(llandl g,nd ” charge i
exercise of a special power c:n?: the Crown et;ssment has B : ik o wa:i;n a‘izsizl;tthiswzzir lolr;olgI:d t;)ne i:n&g making nomi‘lel;.l change in the img;zgeihat :’
T a special gc%z?;t: :I;d halzl no idea that the Act would affect the rights of the cultivators. I believe thlala; |
flicer in the Madras Presidency thought that a ryobt could refuse to take the . i

and when that enactment di
rects when and how it i ved by & lebia
W 16 1S to be ¢ d, Cogrts ?)%1;1::;;: enactment i
€ are boung in those days mo o

unless thej 4 water when it was supplied.

5 « In 1885 a ryot in Zupudi of Bapatla taluk was compelled to pay water-rate on land upon
h he had attempted to raise a crop of 'paddy when the excess water from the higher
I expressed the view that the ryot had no legal option to

throughout B
' ab of the Distri
ct Munsif w; .
whic
yillages flowed down upon it.

e Second appeals Nos. 1438 to 1442 of 1894.
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. :A meaning of the Act. I think the District Judge shouii D Bswew to return a finding on the i
! " question whether the plaintiff used the &

S »\ﬂa-—'f’fv*-“*-v—-?w Ty

e

refuse the water and must pay, but this view was emphatically set asi i
| Y, y aside by the High Court
The case is reported as Venkatappayya v. the Qollector of Kistna(l Thi isi ?
ey sateiot. ppayy f K (1). is decision caused a

“In the present suit the plaintiff has lands on a low level and the
lugher villages flowed upon his lands. He had cultivated the land with x)‘:zs;m:at:&if Moy ';29
evidence shows that this paddy can be cultivated with an abundant rainfall, but th‘:xt ﬁ{h b
be not' sufficient to make water stand on the field, the paddy must be irriga.i:ed The evi?l 4Ly
also shows that the rainfall that year was deficient, and the plaintiff by the heip of this ex?:l:;:

was a yard deep and damaged the crop, but I suspect that to be an exa i inti f '
p an oeration. Plaintiff | 4 O
made no application for water. TUpon these facts the questio f . i :
Collector can demand water-rate.” A ‘n SRR e !
!

water which flowed to his land, did reap a crop. Plaintiff and his witnesses say that the water P, === T —

In.the resul@ the District Judge reversed the decree of the District Munsif and dismissed
the plaintiff’s suit.

Patlabhirama Aiyar and Venkatarama Sarma for appellant.

The Government Pleader (Mr. E. B. Powell) for respondent.

SurpraRD, J.—It seems to me desirable before we decide this appeal, which raises an
important question, that we should have before us more distinet findings on the facts. It
appears from the District Munsif’s judgments that several questions of facts were raised before -
him and the District Munsif records his opinion upon them. In the judgment of the District »|
Judge there is only one of the fourteen paragraphs of which it consists, which touches the

particular facts of the case.
Without any discussion of the evidence, the District Judge finds that the rainfall was
insufficient and that the water which flowed to plaintiff’s field did in fact save the crop and |
produce a harvest, whereas the Munsif finds that the plaintiff was neither a gainer nor a loser
by the water. In my opinion, hewever, the circumstance that the plaintiff was in fact a gainer
is not sufficient to justify the dismissal of the suit, or to distingnish the case from Venkatap-
payya V. the Collector of Kistna'1). The facts of that case are not very clearly stated in t,l};e

report. Apparently the plaintiff there, was, by reason of the submersion of his lands, driven |
to growing tiruvarangam paddy, a crop requiring irrigation. The crop failed, but it is not said &'

that it failed in consequence of the excess water. The ratio decidendi appears to be that the v} s
“plaintiff was practically compelled to use the water in order to obtain any crop. According £ J

%o this decision, the question is not whether in the resuls the plaintiff derives benefit from , :

the water, but under what circumstances he came to use it. If he had no choice in the S
matter, ther, as I nnderstand the decision, he cannot be said to have nsed the water within the Fors
3 " £ & I}-v

water for parposes of irrigation within the meaning of =~

the Act.

Bxst, J—The finding of the Judge is that mosadum paddy—a crop of which was raised
and reaped by the plaintiff —thongh it can be cultivated with an abundant rainfall, must be irri- 1
tod if the rain be mot sufficient to make water stand on the field ; that in the year in question l
the rainfall was deficient and that it was by the help of the water that flowed to his land that ‘
laintiff reaped a crop. The case is therefore distinguishable from Veikatappayya V. the
Collector of Kistna(1), where there was a failure of the paddy crop which the ryot endeavoured
%o raise, to avert, if possible, the loss that would otherwise be incurred by reason of the land bein
rendered unfit for dry cultivation. The learned Judges who decided that case are careful t,%
limit their decision to the ¢ facts found in the case ” and npon those facts they held—and right] {
so—that to compel the then plaintiffto pay the cess would be to violate the rule that requires tb'Z *
construction to be placed on statutes to be reasonable, for it is clear from the preamble of Act it
VII of 1865 (Madras), that the cess is only payable on account of the “increased profits » ] !

derivable from lands lirrigated by the works referred to therein. Stress is laid on behalf of . .t

appellant on the following passage in the judgment above referred to. ‘“The appellants did
not apply for the water and it was not allowed to flow to their land by reason of such applica-
tion and we cannot therefore say that water was supplied inasmuch as the expression implies
in its ordinary sensea previous request, express or implied.”” These last words are significant 1
1t is not necessary that there should have been an actual request for the water, the re ues{;

can be “implied.” Immediately afterwards in considering the word * used” the !ea(,lmed

Judges say ¢ the term ordinarily presupposes freedom either to usé or abstain from usin

the water and the language of the section does not suggest an intention to exclude thg
freedom,” and further at p. 410 they say “the reasonable construction is that the use con
templated by the Act is a voluntary ase though not preceded by an application’’. A previou;

request can be implied therefore if there has been a voluntary use of the water. I coneur in
remitting for trial the issue suggested by my learned colleague. L

\
M,

(1) LL.B., 12 Mad., 407. l s

I ————

.

3

The District Judge is requested to submit his findings within one month from the d
receipt of this order, and seven days will be allowed for filin jecti 8 Sadaol
been posted up in this Court. g g objections after the findings have

In compliance with the above order, the District Judge F. i

following ﬁllx)dings i s go F. H Hamnett submitted the

“The appellants had no choice but to use the sarplus water o i
'sE:ious da;nahge, iftnot the to:,;a.l lllosxs ff any dry crops they mi,cght attempt tc: r:s;u:n ?l:\: T::dzf

e nse of the water was not, therefore, optional, inasmuch a -

to either take or refuse the water. i : Stideciapsiciinte bl e

« T now consider the question whether the appellants had the i i ivi
increased profit by the use of the water. A bt T S e

% What should, in my opinion, be the real important question is whet
derived any increased profits by the use of the wateE as cou?pa.red with the};izﬁigetig})eggsfg
ordinarily have got by raising dry crops. There is no clear evidence on this point, but it may
be presumed that wet crops, if properly irrigated, yield a much larger return thax; dry crops
otherwise the ryots would not pay an extra tax of Rs. 4 an acre over the dry assessment for
the use of Government water. This would be a legitimate inference to draw if water was
obtained in the way it is usually supplied to wet fields. In the present case the tax
imposed was eventually reduced to Rs. 2 an acre, and I gather from exhibit III that this tax
must have been imposed on the ground that the crops raised were wel crops irrigated by
drainage water of which the jamabandi officer (or his superior, the Collector) was satisfied
the supply was too precarious to allow of he cultivation of a regular wet crop. We start thet;
with the fact that the supply is a precarious one. [t is very doubtful whether wet crops
raised with such a preca.us supply would be more remunerative than good dry crops raised
on the same land. The Revenue Inspector proves that the lands in these particular cases
only yielded 2} tooms an acre as compared with 15 tooms, the average yield of ordinary
wet lands. The value of 2 tooms would not be more than about Rs. 5 and this is not in
excess of what the lands might have yielded if cultivated with dry crops, the assessment of the
lands (as dry lands) being Ks. 2 an acre and the assessmeut being supposed to be about half
the net yield of the lands. 1t is urged that fasli 1300 was a bad year snd that the appellants
would probably have got no dry crops at all. This might be so, but in June or July when the
appeliants planted their mosadum crops, it was too early for any one to predict whether the
rains were going to fall or not. When they planted the crops, therefore, they could have had
no intention of deriving an increased profit from the use of Government water, which they
could not have realized from dry crops, assuming that dry crops were cultivable in spite of the
flow of surplus water over the lands. I find therefore that there is no proof that the appellants
derived any increased profit or intended to derive any increased profit as compared with the
profit which their lands if capable of cultivation as dry lands would have yielded in an ordinary
season and that, on this ground, aud there was no use of the water for irrigation purposes
within the meaning of the Act which presupposes that the tax is only paid for ase of water
which is intended to yield increased profits.

¢ T have also found above that the use ‘of the water was not optional but compulsory.”

These appeals coming on for final hearing, the court delivered the followiﬁg judgment :—

is now found that it was practically impossible for the plaintiff to divert

Judgment.—lb
t it coming over his land and that no increased benefit was derived from

the water and preven

the water.
The inference drawn by the Judge is that the use of the water was not voluntary. On

these findings following the decision in Venkatappayya, V. the Collector of Kistna(l) we must
allow the appeal, reverse the decree of the District Judge and restore that of the District
Munsif.

The appellant is entitled to costs throughout.

(1) I.L.R., 12 Mad., 407.
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IN THE HIGH COURT OF J UDICATURE AT MADRAS,

THURSDAY, THE TWELFTH DAY OF Novemsrg ONE THOUSAND EIGHT HUNDRED AND NINETY-SIX.

Present :
The Howble Mr. Justice Subralmania Aiyar, C.LE.,
and
The Hon’ble Mr. Justice Boddam.

Second Appeals Nos. 973 to 977 of 1895.

Appellant in Second Appeal No. 973 (Plaintiff).

Modali Sitarama Sastri pre
» 974 ( 2 )-

Kuruganti Venkataswarala ... . 5
Dhara Subbaramayya S5 » » » 96 (  » )
Kuruganti Suriyanarayana ... i 5 R R 4
Dhara Suriyanarayana 53 5 R RS

The Secretary of State for India in Council ?
by the Colﬁactor of the Kistna district. } Respondent in all cases (Péfendant.)

Second appeals against the decrees of the District Coust of Kistna ‘i appeal suits
Nos, 250, 249, 251, 252 and 253 of 1894, reversing the decrees of the Court of the District
Munsif of Gantér in original suit Nos. 110, 109, 112, 126 and 127 of 1893, respectively.
ing on for hearing, the Court delivezed the following :—

These second appeals coml
Judgment in Second Appéal No. 973 of 1895.—~We think there was no “supply ”” by
Government  or user ?7 by the ryot within the meaning of Act VII of 1865. As pointed out
by Shephard, J., in LL.R. 19, Madras 24, the mere fact that the plaintiff derives a benefit from
the water does nob render him liable if he had no option in the matter. The facts found in
this case show that the plaintiff had no option and the finding of the District Court that they
may have derived some benefit from the water is not sufficient to justify the judgment in

tavour of the defendant.
he decree of the District Court, and restore that of the

Wo allow the appeal, reverse t
District Munsif with costs in this and the Lower Appellate court. Second appeals Nos. 974 to

977 of 1895 follow.
(By the Court.)

(Signed) J. T. GILLESPIE,
Ag. Dy. Registrar, Appellate Side.
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