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v Stating that it is not considered desirable to restrict the freedom of action of boat
[& owners in the matter of licensed cargo boats leaving the port and trading to other ports q
and that shippers at Tuticorin and elsewhere must offer sufficient inducement to 1
owners to keep their boats within port limits, and commuuicating with remarks to

certain officers and to the Legislative Department of the ‘_Grovernment of India, the b

opinion of the Advocate-General dealing with the law relating to the —. 4
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GOVERNMENT OF MADRAS.

MARINE DEPARTMENT.

Reap—the following papers :—

From Commander H. A. STREET, R.IM., Presidency, Port Officer, Madras. t
sy g 3 y 0

the Secretary to Government, Marine D o ted
No. 646/34 G. ’ epartment, dated st February 1897,

In reply to Marine Department memo. No. 49 E. ¢
I have the honour to state that port dues would, in t},led?ltszdalzfg}& January .1897’
unregistered vessels also, provided such a vessel is of 15 tons bilrtl}‘lse’ be levied on
Vessels of a less burthen are pot liable to port dues (see Part 11 (;D ;)lr upwards.
to the Indian Ports Act X of 1889). Where the tonnage is not kn of t 1e schedule
open to the Conservator to measure the vessel and determine her tgwn, Ak
authority vested in him by section 41 (2) of the Act above cited nnage under the

From the Government Solicitor, Madras, dated 12th February 1897, N

From the Government Solicitor, Madras, dated 10th March 1897 bfo 104c9 :
From the Presidency Port Officer, Madras, dated 18th March 189,7 No 60.‘"
From the Grovernment Solicitor, Madras, dated 22nd April 1897, 1\’10 2.5840/ 91 @.

s

Endorsement by the Government Solicitor, Mad
No. 504,  Madras, dated 14th May 1804,

Forwarded with enclosures, with reference to G.0., N :
January 1897, ’ » No. 72, Marine, dated 26th

ENCLOSURE.
OPINION.

The answers to the two questions referred for opinion depend chi 3

be regarded as the law now in force in British India };elating }:)o roggzltfai{or? p:fn ::,h&t is to
licensed boats referred to are, I presume, owned by Indian British subjects and f 113 ps. The
definition of the word ship,” namely,* every description of vessel used in navigatio;‘ n ZV i
by oars ¥ (pide 57 and 58 Vict., Ch. 60, the Merchant Shipping Aect, 1894, section 7420 propellqd
Act V of 1883, seotion 8). I understand from the Presidency Port Officer’s demi- ffia.“d India
dated 14th April 1897, that the average tonnage of these licensed boats is 21 tons official to me,

9. T am of opinion that part I of the said Merchant Shipping Act, | . :
operation on the 1st of January 1895 (vide soction 748) is in fullp }Eorc%a in Briggl‘f,IXg;:l; Cgme into
to the registration of ships, though the same be built and trading within the limits Ofn t‘hupp}ms
Tndia Company’s charter only and be owned by Her Majesty’s subjects whether I s
Indian. Section 1 of the Statute which lays down the qualification for owning B;;:‘.l'.ol?eaﬁ'or
rofers in clause (a) o natural born British subjects, a phrase which, no doabt, is a ﬁ bBl 1ps
much to Indian as to European British subjects (vide Mayne's criminal law of India ppa 0: 2§8as
Section 2 of the Statate provides that every British ship shall, subject to the two ex cepti’ogsgs ecifi )d
in section 8, be registered under that Statute, and elause (e) of section 745 only provides thtlx)t shie
registered under the English Statutes therein referred to (and not under any Indian enaetmen}t);
shall be deemed to have been registered under the Merchant Shipping Act, 1894, 8o far 4
British India is concerned, the exception will be applicable only to ships not exceeding 14
tons burthen employed solely in navigation on the rivers or coasts of Dritish India. i
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3. The Statute does not enforce registration of British ships by providing directly that non-
registration shall amount to an offence, but seeks to enforce registration by providing that a
British ship required by the Statute to be registered shall not be recognised as a British ship
unless registered ander the Statute, and by further providing that the same may be detained until
the Master of the ship, if so required, produce§ the cert;ﬁcute of ‘qhe registry _of the ship. The
consequences of 2 ship owned by & British subject not being recognised as a British ship are such
as would subject the owner and the Master of such ship to serious INCONVONIENCCS and in some

casos to criminal prosecution. The following are some of the chiet disabilities and penalties to
which & British ship is clearly subject for want of registration :—

(@) Section 72 provides that a British ship which for want of registration is not recognised
as o British ship shall not be entitled to any benefits, privileges, advantages or pro-
tection usually enjoyed by British ghips, nor to use the British flag, or assume

the British National character, but so far as regards the payment of dues, the
liability to fines and forfeitures, and the punishment of offences ecommitted on
hoard such_ship, or by any persons belonging to her, such ship shall be dealt with
in the same manner in all Tespects as if she were a recognised British ship. Here it
will be noted that she is prohibited from using the British flag or assuming the
British National character. A reference to section 74 will show that by reason of
this disability, the Master of the ship will be liable to a fine not exceeding £100, as
he cannot, by reason of the prohibition contained in section 72, hoist the proper
national flag on & signal being made to her by one of Her Majesty’s ships, and if
she be of 50 tons gross tonnage or upwards, on entering or leaving any British port.
Qoction 62 (1) of the Indian Ports Act No. X of 1889 also provides that if any vessel
belonging to any of Her Majesty’s subjects hoists within the limits of any port,
any flag or colours, the use whereof is prohibited by the Merchant Shipping Act,
the Master of the vessel shall be liable to a fine of Rs. 50 in addition to any other
penalty that may be recoverable in respect of such offence. The important provi-
sions of section 74 of the Merchant Shipping Act, 1894, relating to the hoisting of
proper national colours did not oxist in the Merchant Shipping Act, 1854, but were
for the first time introduced in the Merchant Shipping Law by Statute 52 and 53
Viet., Ch. 73.

(b) The provisions in regard to sale and mortgages of British ships, extending from sec-
tions 24 to 46 (both inclusiye) are applicable only to registered ships. It may be
mentioned here that soction 14 of the Indian Merchant Shipping Bill mow before
the Viceregal Legislative Couneil, proposes to repeal these sections in respect of
native coasting British ships register.ed in British India.

(©) Part VIII (sections 502 to 509 both inclusive) of the Merchant Shipping Act, 1894,
relating to the liability of ship-owners 18 applicable to the whole of Her Majesty’s
Dominions including British India. The limited liability of ship-owners under
soctions 502 and 503 in certain cases of loss of, or damage to goods, and in certain
other cases of loss of Jife, injury or damage cannot enure to the benefit of a British
ship which is not registered under the Statute (vide section 508).

4. The absolute power of detention of a British ship until the production of the certificate
of Tegistry which can of course be obtmped only after registration was apparently introduced for
the first time in the Merchant Shipping Aot 1894—vide section 2 (8). The corresponding
ection 19 of the Merchant Shipping Act, 1#54, was only to the effect that no officer
all grant a clearance Or transire to a British ship for the purpose of enabling ber
%o proeeed to sea as @ British ship, u_nless the Master of such ship, upon being ?equ_lred, produces
the certificate of registry, and that if such ship proceeds to sea as a British ship without a clear-
ance Or transire, suoh officer may detain her until such certificate is proc_luced: It will be
observed that the power of detention under section 19 of the Merchant Shipping Act, 1854, can
be oxercised only if a ship attempts to proceed to sea as a'Br:t:sh ship without a clearance or
transire ; whereas ander section 2 (3) pf the M‘erohant Shipping Act, 1894, any ship required by
the Act"to be registered may be detained until the production of the cer_tlﬁcat‘e ‘of the registry
without any reference 0 her attempting to proceed to sea as a British ship. This power can be
Sffectually exercised to enforce registration of any British ship which is not exempted under
gection 3 from registration. The procedure for detention of a ship, the officer by whom she may
be detained, and the enalty for proceeding to sea .w1t.hout release from detention are set forth
in section 6;)2 of the Statute. ‘vhere was no provision oorrespor_xdmg to this section in the Mer-
chant Shipping Act, 1854, bub it was apparently for the first time enfwted by section 34 of the

Acts Amendment Act, 1876 (Statute 39 and 40 Vict, Ch. 80).

Merchant Shipping 6 40 Vi :
5. For the foregoing reasons T am of opinion that the registration of the native boats in
aestion excopt such as may fall undor clause (1) of section 3 of the Merchant Shipping Act,
1894, can be enforced in the manner mdxgqted a_bove. Such of tl;e boats as fall within the
excel;tion will have to be recognized as British ships though not registered.
6. The question now to be considered is what is the effect of the Merchant Shipping Act,
1894, upon the India Acts relating to the registration of ships, namely, Act X of 18_41, as amended
by Act XI of 1850 and subsequent Aots and Act XIX of 1838. The last-mentioned Act need
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not to be considered here. That Act relates only to coasting : p
subjects residing within the Presidency of Bombay, and igi:tifﬁlsnbﬂgggrlii :: B?l‘ Majesty’s
gory and enforced by the imposition of a fine. Under Act X of 1841 and the sub o 1 OmEN
ments amending the same, registration of ships built and trading within the li ?:quent enact-
India Company s charter, namely, all places and seas eastward of the Cape 11;11 Gﬂ of the East
the Straits of Magellan is only optional, and compulsory only in the sen: It)h of ood Hope to
tered it will not be recognized as a Britich ship. Act X of 1841 se that if not so regis-
delega}:ed to the Go_vemor-General in Council by sections 3 andvziasofp ag:ed snder the powas
Ch. 56. The operation of the said Statute was saved by section 108 of a:lﬁte ﬁ aad 4, Vids,
ping Act, }8_04 (Statute 17 and 18 Vict., Ch, 104). By virtue of this sav‘? eﬁehant iy
Merchant Shipping Act, 1854, it was supposed, rightly or wrongly, that ing clause in the
built and trading within the limits of the East India Company’s chayr,t el
Acts X of 1841 and XI of 1850, and not by the Merchant Shigping Acir lvg?)z regulated only by
relating to the registration of British ships was applicable to the whold o8 'He:rpi];}‘t 1L (:f which
nions (vide note 1, page 76 and note 6, page 94 of Maclachlan’s Treatise on the La aJe;tz\;IB ot
Shipping, 4th edition, 1892), and page 109 of the abstract of proceedings of the VYV 2 erchant
lative Couneil for 1892). Sections I to VII of Statute 3 and 4 Vict., Ch. 56 b ot
by Statute Law Revision (No. 2) Act, 1874, and the preamble of the said Statute ‘,VWere A A
the Statute Law Revision (No. 2) Act, 1888, but the India Acts passed under th tigl repealed by
effect saved by se;ct.lon.I of the said two Statute Law Revision Acts. There is at Statute are in
in the Merchant Shipping Act, 1894, corresponding to section 108 of the Merchagg SBE{" ing clause
_185 L Section 2 of the former statute expressly declares that every British ship whi ipping Act,
in section 1 shall be registered under #4at Statute unless exempted from regist A éCh " ‘?Sf?n"'d
not reglsterad under that Statute, it shall not be recognised as a British s /.z‘g Iﬂ, and that if it be
impossible to recognise as a British ship even in a portion only of He fp Mai S:e}ns, therefore,
namely, the British Indian possession, a ship owned by a British subject whieﬁl ?2 : Stdom} i
under the Merchant Shipping Act, 1894, though she may have been registered uné) reAglsbered
1841 or Agt XI of 18-3'0,_ and to confer upon her the benefits, privileges li;,dvanta(, nder Act X of
usually enjoyed by _Brltlsh _sh}ps, or to allow herto use the British ﬂa’n or ass oA frod o iy
character even within the limits o_f the charter of the East India Oom{)j;;n o I;me the national
from the consequences and penalties preseribed under the Merchant Shi )51,;1 : AO texolnpm!;e her
case of & British ship mot registered under that Statute or under any P(Ef tlg e 1104, in. the
Merchant Shipping Statutes—vide section 745 (d) clause (¢). Iaving I‘Offa::i %)levm\‘us English
Qtatate 3 and 4 Will TV, Ch, 85, there can be no doubt that Acts passed b tl,o lge(‘;‘?lon 51 of
Jature are completely subordinate to and controlled by Statutes of the British ')i);rfi odian Liegis-
Acts X of 1841 and XI of 1850 in so far as they relate to ships owned b Nlimenh‘ India
States or the subjects of such princes or States are altogether outside the scoy : 05; 3710 princes or
Shipping Act, 189 %,‘ and are therefore in no way affected thereby. Butin so%ar t}e Merchant
ghips owned by Bn'txsh sub;eo‘os, they are controlled by the Merchant Shippin Aai ey relate to
not say that the salgl Acts in 8o fur as they relate to ships built and trad}l)r? \%ith('l ’ 11?9 dr 1l
the charter of the East India Company and owned by British subjects forgwho uil;ht e limits of
General in Council has power to legislate, are repealed by implication by the Memh 8 quv.em_or-
Act, 1894 5 for the Tndia Acts are not necessarily inconsistent with the Merch rtc Saﬁ!t Shipping
1594. The India Acts and the Merchant Shipping Act, 1894, can, in law 'stazg A ipping Act,
ship built in India may be registered under both, though there may be nothing % oiethex:' it
registering her under the India Acts. But registration under the India Acts ca;n etgamed by
ship from reglstratmn.undo_r the English Statute. In short registration under the IO d_exeAmpt a
only optional, but registration under the Merchant Shipping Act, 1894, is practicall ndia Acts is
This is evidently the view taken in the Indian Merchant Shipping Bifl which ha -‘{)C‘Ompulao‘ry_
in the Viceregal Legislative Council since 1892 (vide sections 9 and 10 of the I:di een I‘Z][)endmg
Shipping Bill published in the supplement to the Fort St. George Gazetle of the 39;'15 feﬁ;hant
189€). That Bill also provides that ships registered under the India Acts shall cease to % A
nizedhasthztis{a] s/ntps mllless r(i-registered under the proposed Act within one year after :hzec&(;%;
on which the chapter re ating to registration of ships comes in 1 ] :
Merchant Shipping Bill). 2 P into force (vide section 8 of the Indian
7. T should here point out that, until the said Indian Merchant Shipping Bill 1 :
law,.and thereby several of the provisions of the Merchant Shipping A%El IigSQ“iﬂLrl: Eeas:g.(li anto
modified, so far as British India is concerned, by virtue of the powers vested in the Vicere Iz)zl Le or
lative Qo_uncll by sections 735 and 736 of the Statute (vide the definition of * L% isl;ftgm-
of a British possessiou » in section 18 of the Interpretation Act, 1889, Statute 52 and 5g3 Viu{r;e
Ch. 56), it will be fownd extremely difficult to work the Statute in British India in res’ ctoo.f
registration of country oraft. In the meanwhile it will be expedient to make certain re uII):tio
or rules 'under section 90 of the Stafcute providing for the issue of certificates termina’gie at tﬁg
end of six months or any longer period from the granting thereof for ships not exceeding 60 ton
burthen. With reference to the definitions of ““a British possession” and Grovorgnor iy
given in the_ said lntergre.tatxon Act, 1889 (52 and 563 Vict., Ch. 63), section 18, the rules undas
section 90 will have to be issued by the Governor-General with the approval of Seorétar ﬁ;
State. The simplest course will probably be to provide for the issue of such terminable oer{iﬁ-
cates on the basis of a certificate of registry under the India Acts, such terminable certificates to
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remain in force until the expiration of one year from the date on which the chapter relating to
registration of ships in the Indian Meyehant Shipping Bill _comes into operation. The advan-
tage of this will be that country coastmglvessels not excgedmg 60 tons burthen may continue to
be registered, and the tonnage marked in accordance with the rules framed under section 3 of
Act XTI of 1850. Such registration will be rendered practically compulsory inasmuch as the
terminable certificates contemplated by section 90, which are to take the place of certificates of
registry under that Statute, will be issued as proposed only on the hasis of a certificate of regist
under Acts X of 1841 and XI of 1850. Registration of ships exceeding 60 tons burthen wi
however, have to be made only in the manner and according to the rules prescribed Ey thé
Merchant Shipping Act, 1894, until the Indian Merchant;Shipping Bill is passed into law.

8. In connection with the question of registration of British ships, I may mention that
native boats which are not “ §hips:’ are not governed by the Merchant Shipping Act, 1894,
though they are optionally registrable under India Acts X ‘of 1841 and X1 of 1850 which apply

to ships and vessels of whatever tonnage.

9. Though I have expressed my opinion on the question of registration of ships referred to
me, yet I fail to see what bearing it has upon the complaints made by Messrs. Adamson,
Mactaggart & Co., and Messts. A. and F. Harvey & Co. of "Taticorin, as to the serious deten-
tion caused to steamers touching that port owing to the licensed cargo boats being allowed to
trade between I'nticorin and other Jocal ports and not being always available for discharging
cargo from steamers. In paragraph 3 of the Presidency Port Officer’s letter to Government,
Marine Depurtment, dated 19th January 1897, No. 646/16 G-, it is stated that a boat, if regis-
tered under Acts X of 1841 and XTI of 1850, could not ply for hire in a port. There is certainly
no authority for this assumption. Registration of a ship does not disqualify her to ply for hire
within a port, provided she 1s dlx}y licensed in accordance with the rules framed under
olause (k) of section 6 of the Indian Ports Act, 1889. In the same paragraph there is
& misapprehension of the ruling of lthe High Court, dated Oth April 1893, quoted in G.O.,
No. 188, Marine, dated 7t}1 June 1893. That ruling does not at all lay down that any license
is required for a boat plying from port to port. It only decides that a licensed boat plying
for hire in a port must comply with the terms of the license as regards the number of passengers
to be carried, though its destination may be another port, inasmuch as it has to ply with
the passengers within the port before gong outside the limits of the port. If the cargo boats
make profit by trading from port to port, it does not seem likely that registration fee would deter
their owners from registering the hoats or re-registering them whenever there is a change of a tindal
or master. The cargo boats, xfrrpgnstered and their tonnage marked according to the rules framed
ander section 3 of India Act X1 of 1850, the maximum fee will be only that fixed by section 4
of the said Act. So far as registration ofships is compulsory, it makes no difference whether they
aro cargo OT passenger boats plying for hire within the port or whether they frade from port to

ort or do both; and I entirely fail to see how by insisting upon registration whether under
?ndia. Act XTI of 1850 or the Merchant Shipping Act, 1894, owners of licensed boats would be
m trading from port to port and be induced to ply for hire within the port only.

deterred fro

10, The inconvenience pointed out was formerly met by certain rules framed under clause
¥) of section 6 of Act X of 1889, 1_)ut which rules in Noveml}er 1893 were held ultra vires by the
High Court in the case reported in [I.R. 17, Madras Series, page 397, on the ground that
under clause () of section 6, the Local Government had authority to make rules only with regard
to hoats plying for hive and not to compel boat-owners to ply for hire; consequently the said rules
were deleted, and revised rules were published in August 1894 which seem to be the rules now in
forco. India Act 1V of 1842 which was enacted for the better management of boats and cata-
marans in the Madras roads, and which by India Act IX of 1846 was practically extended to the
other ports in the Madras Presidency, contained several useful provisions which were well suited
to local requirementsf Qection 13 of the Act provided a penalty for demanding hire in excess of
that fixed in schedule B of the Act and section 14 provided a penalty for refusing to let on hire.
Relying upon the validity of the rules .fr;.amed under clause (k) of section 6 of the Indian Ports

Act, 1889, which con , :
1846, the local Legislative Council repeated by Madras Act T of 1893, the said two Acts and
) ending the same (vide Abstract of Proceedings of the Madras

three other sabsequent Acts am ]
Ler;?sﬁlti:e Cour?cil for 1891, page 13, and Abstract of Proceedings of the Madras Legis-
lative Council for 1893, page ). Subsequent to the passing of the said repealing Act, the

Madras High Court passed the decision already l'nentioned. 1t will thus be seen that the repeal
of the said two useful Acts was by no mesns a Wise step and has been the cause of the incon-

veniences now complained of.

11. The legality of some of the other rules, especially the one enabling Government to fix

rates of hire from time to time, seems a8 questionable as the rules which have been declared
ultra vires. 11t be considered desirable to restore the said two Acts to the Statute book, Madras
Act T of 1898 will have to b repealed and the said two Acts with the three subsequent Acts
amending the same, expressly revived [vide Madras General Clauses Act, 1891, seetion ¥ (a) |.

12. In conclusion 1 may also suggest that rules for licensing and regulatingbboats should

purport to be issued not only under the Indian Ports Act, section 6, clause (k), but also under

tained provisirms similar to those enacted in Act IV of 1842 and Act IX of

’f—ur-""‘j e



L R ST L e b e

6 No. 532, Maring, 141H June 1897.

SRR TIPS TN

R e e

A A I I T Il P
e T

gection 79 of the Sea Customs Act VIIT of 1878. This latter section provides for licensing and
registering a boat fo ply as a cargo boat within the limits of a port and for the oanceliut?or?nf
such licenses under rules to be framed in that behalf. If the rules are issued under the combi Od
authority of the above sections in the two Acts, they can be given a wider scope than ﬁn[(lle

either of the two sections. I observe that the Lieutenant-Governor of Bengal has issued rsim'lor
rules under the combined provisions of section 79 of the Sea Customs Act and the Indian hl ‘tr
Act (vide Appendix A, page 129) of Mr. Grimley’s Sea Customs Law of India. I may dor v
special attention to Nos. 16 and 18 of the said rules as having a bearing upon the matter u;g:
consideration. 5

Mabpras, (Signed)

V. BHASHYAM AIYA
10th May 1897. o Gine

Acting Advocate-General,

OrpER—No. 532, Marine, dated 14th June 1897,

In January last certain local merchants at Tuticorin complained to Government
that, in consequence of licensed cargo boats being permitted to leave the port and
trade beyond port limits, serious detention was caused to steamers. Inquiry has
accordingly been made into the circumstances, as well as in regard to the legal asy ects
of the case. ok

9. The Government is advised that the inconvenience complained of is in some
measure due to the mercantile community leaving the supply of boats in the hands of
coutractors, who pay much below the authorized rates of hire, and do not regularl
employ all the boats in turn. The unemployed boats are thus driven to trade %e vm,g
port limits. The higher receipts from such trading must also, it is thought inﬁgeno
the action of boat owners. s =

3. As regards the provisions of the law, it would appear that there is no bar to
licensed cargo boats leaving the port and trading to other ports, and His Excellenc
the Governor in Council does not consider it desirable to take any steps to restriet thi
treedom of action of boat owners in this matter. Shippers at Tuticorin and elsewhere
must, if they wish to secure a regular supply of cargo boats, offer sufficient induce-
ment to owners to keep their boats within port limits.

4, The opinion of the Advocate-General will be communicated to the Presidenc
Port Officer, and the Government of India in the Legislative Department. It deag

minutely with the law relating to the
% Vide Supplement to the Fort 8t. George Tregistration of vessels, and may be of use
Gazette, dated 3rd March 1896. in connection with the revised Indian

Merchant Shipping Bill * now before the
Viceregal Legislative Council.

5. Paragraphs 10, 11 and 12 of the Advocate-General’s opinion will also be re-
ferred for the remarks of the Presidency Port Officer and the Board of Revenue
(Separate Revenue). ,

(True Extract.)
2 . 2
Cr72 1B s

Under Secretary to Government.

* To Messrs. Adamson, Mactaggart & Co., }With extract paras. 1, 2 and 3 of
,» Messrs. Harvey & Co., order only (in MS.)
,, the Presidency Port Officer.
,, the Revenue Department.
,, the Legislative Department.
,» the Goovernment of India, Legislative Department, with C.L.

Exd. T. K. Narayana Aiyangar.
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