8 ) e
| Kl aboe b
A Fr - ra g PR

b e e

e eI PO S Sy A e LTy - . -
- W S~ . : = - . - L . »} ; '
e o R G, .« < pee— ‘ =
= . I— . s e 79 : :
- N gae L % P = B 3 - . A = ¥
] s S R
T
ey

= e -
I ey = T SV
DY T

e

g :
g

o s '.-‘*‘

ey

{
!
’g
I
!
|
!
| 3
: i
H
?
|
|
!
1

Tegislative (1897 ) Department. |

o | :
\; F

/ ORDINARY PRINTED.

1G.0., No. 22

S e e

S




- i Py S
AN

AT

RUR B k i  E

R e e a a AT

BACK PAPERS.

-3
=
-2
=

—
[
=
=
2%

=

|

e e e

|
|
|

.

o
25

rHER PAPI

r

FUR




I
.
£
;!
1

;

i

e i A o P M A A P P

e

9 No. 22, LrersLaTive, 5t MarcH 1897
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GOVERNMENT OF MADRAS.

LEGISLATIVE DEPARTMENT.

Reap—the followiné paper :—

Despatch from the Right Ilon’ble Lord GEORGE HAMILTO i
Sec(g‘etarylofPStzttzthé India, (tio His Excellency the Honoufal\g)iel]éirelé?::g’s
in Council, Fort St. George, dated Indi or
No. 1, Leéislative. s T B 1896,

1 forward, for the information of your Excellency in Council, a ¢
which I have this day addressed to the Government of India inoll?e}é::datgeipalgteﬂti
pending before your Excellency’s Council for making Laws and Regulations,

—_—

ErcLoSURE,

Despatch from the Right Hon’ble Lord GEORGE HAMILTON, Her Majesty’
State for India, to His Excellency the Right Honourable the Groverno']resty(;nsexs;le lc‘)eftaf,yld?f
in Couneil, dated India Office, London, 24th December 1896, No. 48, Legislative. g

Having considered in Council the revised Bill to declare the testamentary power of pers
governed by the Marumakkatayam or the Aliyasantana Law of Inheritance, su’bmitte}.fie w(i)&f
your Government’s Legislative letter, No. 43, of the 28th October last, I desire that the follow.
ing observations may be brought to the notice of the Government of Madras. .

9. The second section is to have effect from the date upon which the Act shall come into
force, but nothing is said as to the date from which the first section is to operate. It is possibl
intended to be a merely declaratory enactment and retrospective, but, whatever may be th{,
intention, it ought to be clearly espressed.

8. The second section speaks of “ every testator,” which would cover every will made in
the Madras Presidency, whereas the Bill is not intended to apply to any persons but those of
a special and limited class. Subsequent sections also contain the same word or speak of
« wills ” in equally general language. It is necessary therefore to introduce, at the beginnin
of the Bill, a clause of the usual kind, defining its application as limited to persons of the spooig

class.

Orper—No. 22, Legislative, dated 5th March 1897.

The despatch from Her Majesty’s Secretary of State for India will be communi-
cated to the Seleet Committee on the Bill to declare the testamentary powers of
persons following the Marumakkatayam or the Aliyasantana Law of Inheritance.

(True Extract.)

Secretary to Government,

To the Hon’ble the Acting Advocate-General,
in charge of the Malabar Testamentary Bill.

Exd. O, M. Thumbuswamy.
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he testamentary poeer of
the Marumakhatayan
f Inheritance.

Tndia Office,
London, 24th December 1896.

ncy The Right Honourable The Governor
eneral of India in Council.

My Lorb,

Having considered in Council the revised
3ill to declare the testamentary power of persons
governed by the Marumakkatayam or the Aliya-
santana Law of Inheritance, submitted with your
Government’s Legislative Letter, No. 43, of the
98th October last, I desire that the following
observations may be brought to the notice of the

Government of Madras.

9 The second section is to have effect from the
date upon which the Act shall come into force, but
nothing is said as fo the date from which the first
section is to operate. It is possibly intended to be
a merely declaratory enactment and retrospective,
but whatever may be the intention it ought > be

{clearly expressed.

3. The second section speaks of “ every testat ) T
.which would cover every will made in the Macoas
Presidency, whereas the Bill is not intended fto
apply to any persons but those of a special and
limited class. Subsequent sections also confain
the same word or speak of wills” in equally
general language. It is necessary therefore to
mtroduce, at the beginning of the Bill, a clause of
the usual kind, defining its application as limited
to persons of the speeial class.

I have the honour fo be,
My Lord,
Your Lordship’s most obedient humble Servant,

(Signed) GrorGr HAMILTON.
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COUNCIL

INDIA OFFICE,

LONDON. 24th DECEMBER 1896.

HONOURABLE THE GOVERNOR

FORT ST. GEORGE.

8ir,

£ I forward, . for the informat ion of
vour Excel lency in Council,a copy of a
despatch which I have. this day addressed
to. the Qovernment of India in regard to a
Bill pending before Your Eicellency';
Counéil for haking Laws and Regulgtions.

I have the honour to be, ‘

R

Your most obedient humble Servant,

{;szgc- J%a_¢u4/th\
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FORT ST. GEORGE GAZETTE
SUPPLEMENT.

el S L

NOVEvBER 24, 1896.

TUESDAY EVENING,

Bill to be introduce

The following Bill, together with the
panying it, is published for general 1n
conduct of business at
for making Laws and Regulations :—

No. 5 or 1896.

A Bill to declare the testamentary powers
of persons governed by the Marumak-
Fatayam, or the Aliyasantana law of |
inherilance, and to provide rules for
the execution, attestation, revocation |
and revival of the wills of such
persoms.

Wagsgeas doubts have arisen regarding

the powers of persons gov.'emed by the

Marumakkatayam 0T the Aliyasantana law

of inheritance to dispose of their separate or

self-acquired property by will; and whereas
it is expedient to remove such doubts, and

to provide rules for the execution, attest-
- tion and revival of the wills

ation, revoca ind
of such persons . [t is hereby enacted as

follows :—
1. Every pers

on in the Presidency of

Madras who 18 governed by the Mm-'umalg-
katayam or the Aliyasantana law of inheri-
tance and who is (w) of gound mmd and (b)
not a minor 18 competent to dispose of his
separate or self-acquired property by will.

9. From the date upon which this Act

ghall come inte force, every testator
must execute his will according to the

following rules :—

First.—The testator shall sign or shall
A affix his mark to the will, or it shall be
| 4 q gigned by some other person 10 his presence

and by his direction.
Second.—The gignature ?rhmark of
the testator, or the signature of the person
4 signing for him, shall be so placed, that

a_a.«-_
‘}:—" - - a
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d into the Council of the Governor of Fort St. George
for making Laws and Regulations.

e ————e

Statement of Objects and Reasons accom-

formation under Rule 33 of the Raules for the
Meetings of the Council of the Governor of Fort St. George

it shall appear that it was intended thereby
to give effect to the writing as a will.

Third.—The will shall be attested
by two or more witnesses, each of whom
must have seen the testator sign or affix his
mark to the will, or have seen some other
person sign the will in the presence and
by the direction of the testator, or have
roceived from the testator a personal
acknowledgment of his signature or mark,
or of the signature of such other person ;
and each of the witnesses must sign the
will in the presence of the testator, but it
shall not be necessary that more than one
witness be present at the same time, and
no particular form of attestation shall be
necessary.

3. If a testator, in a will or codicil
duly attested, refers to any other docu-
ment then actually written, as expressing
any part of his intentions, such document
shall be considered as forming a part of
the will or codicil in which it is referred
to. '

4. No person, by reason of interest in,
or of his being an executor of, a will, is
disqualified as 2 witness to prove the
execution of the will or to prove the
validity or invalidity thereof.

5. No will or codicil, nor any part
thereof, shall be revoked otherwise than
by another will or codicil, or by some
writing declaring an intention to revoke
the same and executed in the manner in
which a will is hereinbefore required to
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be executed, or by the burni

: 04 yarning, tearing | suck :
2; ? t?ermse dostroying the. same by th: \ sogn ; al;cﬁmtlon, and written at th
saabor, or by some person in his presence | I g
and by his direction, with the intention of 4R '
revoking the same. thereof, which

codicil, nor

. an
6. No.. obliteration, . i 4 :  revoked, shall b:l;‘zll_be in any iagz‘g
other alteration tm P ~mterhnea_t1°n or | by the re-executionwved otherwise. than
e T a (} in any will after cil executed in thereof, or by a codi-
offoct, except 80 fflxilzg t,hshadl dhave any ‘required, and shorvg?;l ner hereinbefore

. L o words or mean- |Yevive th g an intenti
ing of the will shall have be |Yevive the same , and ention to

: . > been thereb | codieil, whi i when an 1

rendered illegible or undiscer i V| , which shall b y will or

'S .ernible. unless | afterward e partly revok
such alteration shall be exe g vt wholl S e

; xecuted in like | vived, such lly revoked, shall
manner : : . ch reviv: ) be re-
exeii%o?lsglfez ]ellenz)vﬁi)f’e Sl: 1'@(111111'te%hf0r the }I;mmh, thereof a:“;ilaflh}a]u not{) extend tor:o

' ve that the will, A before the re : ave been
as so altered, shall b(’% deemed t 2 | e revocation of t revoked
. ; ; o be duly 'unless an 1nt i of the whole thereof
;igcxtlﬁgd Slllfb ’Schfa. ?gnature of tl_le testator | Pe shown by Eﬁ:’l:vliﬁo the contrary Bﬁgﬁ
made in the Ifllalrp ilzno of the witnesses be | 8. Nothing contai i C?dlcil_
of the will opgpositre Ogrsoﬁn g e o (inclusive)o shaualanedl in sections 2 fo
ettt o S5 T 2008 ear to such |under this Act b a‘ PI; y to wills made
opposite {0 8 m or end of or|an expedition y a soldier employed in
emorandum referring to ! warfare or by a 11(1) r engaged in i
ariner at sea.

STATEMENT OF OBJECTS AND REASONS

This Bill declares the powers of :
roperty which they can deal wit persons following the law of .
briefly as follows :— with by gifts nfer vivos. The histogy gfept?lt;s;l & de?lﬁse by will
In 1881 Mr. mopased. stamifs |
the cozdition ofrthi“oég: i tllzten Collector of Malabar, was placed v:
touched on !5uccessionm]'élc‘1 ural classes of Malabar. In P:- ced on special duty to enquire i
follower of the Marum:kg(t)ggrty’ remarking that, as thepl;:gr?phs DI hisq;];re g
opiaion hst the power of reg}uﬁhfaz dijﬁlve' on his death o:? :1?3 :,;uthe Belf‘“‘l\lisitiolfsortt)fhe
conferred upon all adults. R maiagst g sieys Eelf-&cquvi?é?i’ g Sapremg th:
Tn 1884 Mr. ’ proporly shonl
corporated its vi!;ewI;OiiaggrrﬁPﬁrt was roferred for consideratio s
contained provisions conferri . g’ of which one dealt with the n‘bt'0 a Committee. That body i
when a marriage had b erring the testamentary right, ~ Th subject of marriage in Mal pAT.Be
5 eyt B e torts of the Malabor e effc ey
o parties should have power to di . of the Malabar Marri at,
condition th s spose of their self-acquisiti arriage Act—
(2) property l:: detirlitsgil zlg&gs{;;nhzz‘:egl&de by thesﬁlfsﬁzgglﬁioﬁ}z.:ﬂl, subjeet to the
(8) certain formalities should be observedai;tf}f:ﬁ:ﬁc‘l“i?d property 10;’?11:11&16 :};ﬂdren;
ng of wills. ee ;

This Bill was referred s

anthority. od to the High Court for opinion and was favourabl

P i _ ably received b

obtaingé ;"eﬁg:g’: f:t_erttbés no action was taken, but in 1890 th e

which contained provie;ilglneurcoli1 iielgﬁﬁ- ﬂ;e local Legislative CoulfeﬂH:nge C. Bankaran Nayar

propared by the Committee ey ject of succession similar to those aglp?;:n Marriage Bill
g in the Bill

Doubt havi
Tior sanctionar)lfn%h:) %}egvjfxllt()zl(]-}e‘ohel-‘a]the Hon’ble Sankaran Nayar’s Bill di
¥ that authority directed it ‘Eﬂft’h ; the question was referred {0 a lél did not require the
should be obtained. er information as to the matrimolsi alozer?ment of India
According] Rpsraiasiead ; ustoms of Malabar
84 of theirl rge 5’0’ r: (t/};):llas;l;? was appointed to consider the matter i g
following the ﬂmmakkmayaﬁslfers stated that they, and Pmctilgalll 891, and in paragraph
sabptary poWers 68 s aw, were agreed as to the advisabi]igy 83} edufca ted people
In i . OO eEEI G
i Wirt?(t)lr;ten}vgiezvns t)};eﬂsltébégct to the Government of India, this G g
restricted to persons who COI(:tm n:;ssaone.r o e the Pl'ivoiiremment N g
way of dealing with the matt gy g under the proposed m S pdugui dhoui ik be
o the {estamentary power :m%l;];zlﬁdﬂgrz ably be to pass a se tﬁ?’g"dﬁ?’ and that the best
Act, 1870, to the whole of the Presideno; us and extending the provisions ofa rtlll:g gi‘:zgﬁs%nw
: u Wills

In reply the Government of Indi i
far as it related to the ‘West Coast ];nll;.stated that it had no objection to the cours)) proposed
0sed so

-

Nov. 24, 1896.] FORT ST. GEORGE GAZETITE SUPPLEMENT. 3

Hon’ble Sankaran Nayar that provisions on

in the revised draft of the Malabar Marriage
fo]

ggested to the
hould appear 1

Accordingly, this Government st

the subject of testamentary sucﬁossi}%n 8
Bill ; but on reconsideration, is Excellency the Governor in Council came to the e :
ith by & separate enactment. By phalofo

that the matter could most suitably be dealt wit
s of the High Court and the Hon’ble the Advocate-General were

'I‘h(:1 Hon'ble the Judge

consulted as to the form which such an - enactment should take, and after a co sderati

the Government came to the conclusion that it was inadvisable ?:l e?;rt:t:lgntﬁf
distriot of Malabar; because that Act ha:

their opinions
provisions of the Hindu Wills Act, 1870, to lthe o
obviously been framed for communities having & legal form of marriage and would be di
of classes govern by the Marumakkatayam or the A]iyasan:an;,fﬁﬁ:g 2‘}

ap})ly_ in the case
Inheritance.

A Bill was accordingly drafted on t
introduced into the Council on the 8th April 1896-

His Lordship the Seoretary of State to whom the Bill an

the lines recommended DY Mr. Justice Parker, and

d connected papers were 8 i

n due course sugiested th diency of recognising nuncupative wrillls) or any willll};mfa?it

without some 5aC simple formalities as 8Ie quscnbed by section 50 of the Indian Succession

Aot should be considered, and expressed the opinion that, whenever it is proposed to concede, or
» of testamentary disposifion, it is but reasonagle to enact that all

place beyond doubt, the powe
testaments shall be in writing and duly attested-
To give effect to the suggestion made, it has been found expedient to redraft the Bi
8l 681 the revocation of wills which seer no less ﬂece:sa;;l’t?lzg

to incorporate therein rules reid ; v .
4308 of execution and attestation. Tt will be seen from the provisions

rules prescribing the f

of the Bill in its proser form that they have been taken almost verbatim from the Indian
Sucoession Act, the sections which have been copled being 50, 51, 55, 57, 58 and 60, which
to 7 of the Bill. .b'ectlon 8 of the Bill has been ihserted,with a
the Marumakkatayam ot the Aliyasantana

correspond 0 sections 2 %0 :
to soldi:lrls and smlo;:d b:lozfmg toti el s
i rivileges in T€8 o the execution ot 0ra wills to those which j

ho follow these callings. It has not been thoﬂgﬁ:enggg:sigg

other communities W10 - :
- to the Bill special provisions regarding privileged wills, such as are contained in
roduced, does not purport to confer the privilege of

:ons 52 and 93 of the Act.
This Bill, like the one previously int :

testation on persons following tne Marumakkatayam OF the Aliyasantana Law of Inheritance
. in view of the fact that the ruling of the High
« 1.L.R. XI1 Madras, P- 126. Cgurt in * Alami v. Komu goes to show &i ¢
3 wills have .occasionally been made in Malabar
in regard %o self-aoquired It is th.erei.fore .essentml that the Bill as revised should
also y as otherwise it might be construed so 88 to throw doubts on
the validity of wills made prior to its passing. Prgctlcally speaking, it will, however, confer upon
‘no the Marumakkatayam or the Aliyasantana, Law of Inheritance the privilege of
ir general impression is that they have no {estamentary

raons followin )
testation which they desire inasmuch as the ession
wer over their geparate oF gelf-acquired property and this belief almost universally prevents the

execution of wilis.
(By order.)
LIONEL DAVIDSON,
Secretary to the Council.

§: PRINTED AND PUBLISHED BY THE SUPERINTENDENT, GOVERNMENT PRESS

MADRAS ¢
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