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~ Bill forther to amend the Madras Rent Recovery Act VIII of 1865.

Communicating to the Select Co;n;nittee on the —, copy of letter from the Government of
India, Legislative %epartment, containing certain suggestions with reference to the provisions of

the Bill.
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GOVERNMENT QF MADRAS

LEGISLATIVE DEPARTME\IT

Reap-—the following paper : —

From J. M. MACPHERSON, Es
% g 4 q., Secretary
Legislative Department, to the ’Secretafyrytot()ththe Govemment of Tndj
Legislative Department, dated Calcutta, the ZOtheFGOVGmment of d.g( iy
e adras,

i b :
I am directed to acknowledge the receipt of your endorsem:llj:;1 11897’ No. 375.

> 20 112, dateq g,

e

19th December last, with which was forwarded

. a

to Her Majesty’s Secretary of State for India inti?gst};nof ty}_-?m’. Govemment,s d

Y- Bhash}:am Alyanjgur to introduce into the Madrag Con © Intentiop of the ﬁsp%tch
Act No. VIII of 1865 regarding the recovery of rent ouncil a Bijj ¢, ameng MOI:lble
g Hadras

2. In reply, I am in the first place to re

prescrﬂ;ed in. the second claunse of paragraph 112}"&:[}23 the Pperiod of two

ment, No. 1130, dated the 7th July 1875, having expired a;:i from the D IT;IOnths

in question having been received, it may be assumed th’at D0 reply to the a epart-

uo intention of interfering with the measure at jtg w the Secrel:ary of 8 espateh

the same time to communicate the following ObsPi:r ::;{t stage, = tate hag

measure. 1008 on the co’nt,eovgever, at
is of the

3. Clause 4 of the draft provides for
another agricultural year, of the operation, 2181 zgl;i{ztsgozzement, till the Dol
}Vlt]lOllt the landlord’s consent. If this provision, the ] e landlord, of traﬁl ning of
involved, were so drawn as to prevent such g t’ransfeax;guage of Which i sfer made
the time mentioned, then the Government of [ndjs Wor lI‘om ing eﬁectsomewh?,t
being in some of the other provinces of India alreadu d have p, objecti ab all till
agricultural occupancy can be effected only at fhe Y. the lay that alon bo it, it
But as the clause stands it will, in the opinion of thend of the agrical transfer of
entail considerable hardship on the trausferor-ha,fdsG’f)vernor.G,eneml tll;P%l year,
: 0

more pronounced and the less justifiable wh bip  which uncil
while it will put the landlord in a much :strong:::.1 Pz};?ﬁtmmfer 18 g eomlu be all the
to. It might be argued that the presence of the 1i On than he jg rea. OTy one—

lord ”” shows that the transfer will be post Witing Wordsg « Sonably entitled
that person, the result being that he Pwﬂll) Oﬁzi Orllliy n 8o f.ar as it pl:‘udlm's? the lang.
until another revenue year has begun, to PP0cee:ile of his rights, gut V?ial'il affects

against his new tenant de facto, the tran
Council would be constrained to ,take exce;i;?zie: To this the
eould be construed as postponing the operation of tﬁd, even if th, wOrd:-_General in

is concerned, the provision would be one of whi transfer jp 8 question
approve. The most that should be secured“;?cglll the Governmen(t); f;rln the landlorq
behind his back shall in any way interfere with e landlopg is that i dia could not

from whom he is equitably entitled to g remedy, n::: remedy agg;) the orrct Made

the second paragraph of the clause is a only persop
him his remedy against the transferor would g Provide
of a forced transfer in execution of a decree, tI:) l:?: to be y 4
India do not admit the claim of the private Jap dlo:(vlen
regard to rent as is assigned to the State in respect,of to 0CCUpy the Overnment of
XX VI of 1802 for the right of the Government gg gopc 20 by M. s21me position gy
exceptional powers and privileges is recognizeq e th(:aol}ge:;to; of the pua djbhca's i tion
OF every provineaiy Tag. s

1n India 3

ce 9 Continue to
unjust, qp, o 10 the case

el
Pparently intendejd to ey tenant ; and for thig
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and the Regulation cited furnishes one of the means by which the maintenance of
registers of public utility is secured. In these circumstances, I am to commend the
wﬁole clause to the careful eonmderatx_on of the Gove_rnment of Madras, and I am
further to add the suggestion that it might, perhaps, with advantage be enacted that
the notice referred to in it should be served'by means of a registered 1e!;t?r, such
service being proved, as in the case of proceedings unde'ar the Land Acquisition Act,
1894 (see section 45), by the production of the addressee’s receipt.

4. Clause 5 purports to amend the first paragraph only of section 69 of thg Act
and omits to propose any corresponding amendment of the proviso and the remaining
paragraph. This is a detail which will doubtless not escape notice during the
progress of the measure through Couneil. :

5. As regards clause 8 of the Bill, I am to suggest that it would be more correct,
to follow the language of section 470 of the Code of Civil Procedure and to speak of
public officers in this connection as ‘ being in possession of estates in which their

interest is that of mere stakeholders ”’.

Orper—No. 20, Legislative, dated 2nd March 1897.

Tie letter from the Government of India, Legislative Department, No. 375,
dated 20th February 1897, will be communicated to the Select Committee on the Bill

further to amend Madras Aet VIII of 1865.
(True Extract.)

G. 8. FORBES,
Secretary to Qovermment.

' i 1.E., Diwan Bahadur,
To the Hon'ble V. Bhashyam Alyangst G5+ AL 5 Fthe Bill
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BILL

FURTHER TO

v
-

Amend Madras Act No. VIII of 1865.

rsnrar iR
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FURTHER PAPERS,

WHEREAS it is expedient further to amend
Madras Act No. VIII of 1865, it is
enacted as follows :—

G.O. No. Department. Date. l'\

1. In section 7, for the words “no suit
brought and no legal proceedings taken ”;, 5
there shall be sabstituted the words * no
suit or legal proceedings brought or taken
under this Act”.

1 And in the same section,after the words

Y “to dispense with pattahs and muchi- 10
i3 likas ” the words ¢ or either of them”
shall be added.

e

e

5 92, In section 10, after the words
| ¢ directing the defendant”, the words

¢ , “to accept the pattah and ” shall be 15
A!‘ v
¥

Lr

7

omitted.

In the same section, for the words
¢ ought to be offered 7, the words “ ought

) to have been offered ” shall be substi-

tf tuted. 20
", After the words ¢ ordering the defend-

‘ ant ” the words “ to accept such pattah

}

and 7 shall be omitted ;

; And for the words ¢“in aecordance with
it 7 immediately preceding the words 25
(18 . ¢« If within ten days 7, there shall be sub-
' stituted the words *“in accordance with
such pattah ”.

£ The last paragraph of the section begin-
R’ ning with the words “If within ten 8¢
i days” and ending with the words “ for
ejecting the defendant” is hereby re-
pealed.

AN 3. Insection 12, for the words “ section
; “ - ten or” the word “section” shall be 35
substituted.

| 4, The following shall be inserted after

, : section 48, namely— 48-A. Whenever

4 ' the holding of a tenant or any portion
g . thereof is transferred by sale or gift on a 40

¢ " ' ‘ day other than the day on which a Revenue

I 3 year commences, or is sold in execution

of a decrce or order of a Civil Court




giise(}na%ilnst him, such transfer shaj]
2 e absence of the landlo ‘g’
Sy o the contrary signified b 111 g
o ri) 1?g take effect as against theyla 1([ln
i efore tl.le commencement of ’?h-
4 Whiufl year immediately following t}, ¢
ch such transfer takes plac i
sue}} transfer shall have no oe.e A_nd
10 lalg?}nst the landlord wunless anﬁ et
: 1;) 12;‘3 of the transfer is given to hi unlfll
Oreb ag:;feror a.nd_ transferee in wm'Tin
o a}(’i e production of a certified co o
= tecreef or ordezr of Court establishin
1y el and s v whih 1
?il;) grd?' of a CiYﬂ Court, é(;ntcli ‘ f egree
of the certificate of gsale isspg ol
such Court or a certified copy therggf s

And-all proceedin
\ g8 comme
20 2§:1n§t' the tenant under this IX}ES p(;ll:of'le::d
e, fl;rllng of such notice or the productio x
o e } copy of decree or order or certin
tualz of sale, shall be as valid and eﬁ"ec-
it gainst the transferee, as if the :
commenced or had against himgelf b

Provided that when i
such notice is gi
;{I:; a day other than that oxllcev;ii%;l‘:en
Shavhelégedeyeard teorilmences such notic:
emed to have been gi
30 on the day on which the Regé;lrﬁf; S
immediately following that in Wigar
notice is given commences,”’ v

5. In section 69 after words <« '

})y a Collector under this iict’?asiﬁd

85 f:Ilowmg shall be added namely ,“a :13
om all orders passed by him undn
section 58, refusing to set aside a 'udif

. (;n;’ezlt passed ex-parte against a defe%da;t-

et I(l) revive a suit in which judgment has

; passed against a plaintiff by def
or non-appearance ”’. i apine

6. In section 85, be

o d tween t

l‘;publy} officers ”’ ami the worgs ‘}‘1 ZOY;irdj
I nds in a:ttaehment ” the words «} i

45 in ”possessxon of estates as stakeh. leu1 |
or 7 shall be ingerted. iy

P 000 3

STATEMENT OF OBJECTS AND REASONS.

tion of section 7 of the Madras Rent Recovery Act, as construed by a Full Bench
ourt of Madras (7, M. H. Reports, p. 312, Holloway J. dissenting) has been very
them in many instances of the rents justly and admittedly
hich the pattahs tendered by them were open to some

objections, however trivial and insignificant they may have been. The tenant, when the pattah
is tendered to and refused by him, 1s not bound to state his objections to it, nor even in cases in
which he may choose to state the same can be restricted to them alone when the propriety of the

ttah presents itself for adjndication either in proceedings under the Act or in suits in Civil
such cases, however bond fide and substantially correct the

a
Eourts. In the great majority of

pattah may be, a pleader will find no difficulty in detecting in the pattah that was tendered some

flaw or defect which has escaped the notice of the tenant or which would not strike him, although

the substantial objections which the tenant himself takes may be untenable. In some cases the

rent or cess charged in the pattah may be slightly in excess of what is actually chargeable if a

correct caleulation is made. Yet in all the above cases the pattah being one which legally the

tenant was not bound to accept. the result as

* LL.R. 12, Mad., p. 467. held * by the High Court in several cases has

been that the distraint or a eivil suit for rent

stent of the rent justly found payable, and the whole rent is

forfeited. 1t may be a question, which the Council will have to consider when the expected

Tenancy Bill is introduced, whether the stringent and eompulsory provisions as to the exchange
ltogether dispensed with as has been done in Bengal.

of pattahs and muchilikas should not be a _ :
But in the meanwhile, there can be no real hardship in subjecting the exercise of summary powers
conferred upon lindholders for realizing the arrears of rent due to them to the stringent provisions
of section 7, provided the ordinary remedy for the recovery of such arrears by a civil suit is
unaffected by such provisions.

Tt is, therefore, proposed to amen
the view taken bﬁJ ustice Holloway in

taken under the Rent Recovery Act.
urse will, as a general rule, dasire to have the summary powers of dis-

‘I'he landholders of co

traint and attachment in addition to the ordinary remedy of recovering arrears of rent by a civil
suit. There can, therefore, be no ground for apprehending that the practice of exchanging pat-
tahs and muchilikas will be discontinued by reason of the proposes amendment. Nor is such
amendment in any way caloulated to prejudice the tenant; for when a civil suit is brought
against him by the Jandlord for recovery of arrears of rent without having exchanged pattahs
and muchilikas or without having tendered a Pattuh or such a pattah as the tenant was bound

otion 87 of the Act, to follow the rules preseribed by

to accept, the Civil Court, which has, under se :
ermine the amount of rent justlg due by the tenant.

section 11 for fixing the rates of rent, will det
to a landlord, when the tenant refuses to accept a pattah tendered by him,

No doubt it is open .
to bring a summary suit under section 9 of the Act to enforce the acceptance of the pattah, and
if the pattah tendered is not a proper one it is provided that in such a suit the Revenue Court
ghall determine what the terms of the patf:ah ought to be and direct the tenant to accept the
amended pattah and execute a muchilika in accordance with it. Such a suit has to be brought
within two months from the date of tender. And section 72 provides that a judgment passed
against the tenant in such a suit shall be of the same forcg and effect as a muchilika
executed by him. If this procedure were adopted by the landlord in every case in which a tenant
rofuses to accept the pattah tendered, he can have the pattah amended if necessary, and, subject
to the law of limitation, he may not forfeit his rents and may realize the same either by summary
process or by a civil suit. But in many cases, before the summary suit is decided on appeal or
second appeal, the period of three years preseribed for recovery of rent under Article 110, Schedule
1I, Limitation Act, expires, and it has been held by the High Court of Madras in several cases
recently (vide I L.R. 19, Mad., p. 21) that a suit for arrears of rent based upon such judgment
is barred by limitation if brought more than three years after the arrears acerued due, notwith-
that such suit was rought soon after the passing of the final judgment. Again
i ue Court and in the Appellate Civil Courts of such summa ;
er the expiration of the fasli to which the pa.tt;K
e, and the landlord is obliged to %0 through the

LY

The opera

of the High C
rejudicial to landholders by depriving
due to them by their tenants in cases in W

is not maintainable even to the e

d §eet§on 7 ])y xzestricting its opemtion in accordanece with
his dissenting judgment to suits brought and proceedings

nly aft
d relates, several subsequent faslis expir
e . such faslis. The pattahs so tendered him may be

form of tendering pattahs for each one of
gtrictly in accordance with the judgment of the Revenue Court or of the lower Appellate Court (as
he time of the tender of such pattahs, and yet he may

h ay be) which was in force at t > of : .
the case may the rents due for such faslis if the judgment in accordance with which he

forfeit the whole of
-
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2

tendered the pat
appeal on a ggiﬁﬁii‘f\fei’iﬁhexbﬁequellt faslis should event
il or insignificant it may ]‘31;‘11)’ be mad;
- lInstanceg are n
of uncommon ;
1 1n

which the so-called
;i summary sui
numerous tenants take upv:'igsﬂ(:}tihfm exchange % fitals d
€@ years to run thei anc, muchilik
€lr course thyg 25 brought -
ugh the vari g0t against
10us Courtas,

claimants gets into posscssi ;
claimant. The R i g d8 eventually ovi ek
pattahs and muchilik aly evieted by dec hary estates ¢

::Igﬂit::dtﬁsal‘xts oxj_the pattahs Wﬂi;l'\’a:n::}hﬁ may h e hat one of the
g IIl¢osse'sswn cannot be availed of by t‘Le been
fie o wrongful holder, The yoe lt)' e successful clajm
havez::g t{l rlelzahzeufrom such wrongful hold‘;r in such case

ally eollected, and : s B
bad also beon tenderinéaﬁmtgﬁz tlou :i(])]rs;ig the arrears of rent dye },
especially in large estates, is ma.nifest]; : r‘))plx)'fxl(‘;lt?d {:]e was kept out A tenunﬁ?» unless he b If

cable. S

precluded from defraudi
m defrauding the landlord of his just dues i}fnd o iprmee
*8 by reason tlat no

or that the pattah te red W ] i one I
pattah tendered was objectionable or defective in
1€ Or more reg cts
P -

A minor 1
en hi ‘
m men Whl(h 18 pr FOE d be X t (#) { 18 ‘
d t (0] e to ]I)ﬂ,de n secty n
or a 0

agreement of parti
?th. parties not only boé/ pattahs and muchilikas but

» but esdner of the
w m

. Section 10 of the existi :
judgnient in a 51Jmmar?lx;£:l é;o Act provides that in the en
pattah as amonded in accor dnne‘:’ecpt the pattah which had 1836 of & tenant who is din
the Hndlot he et Loy }:vxlth such judgment, the ¢ een tendered by the laected by the
I g R o ding if witl in ten d enant shall, on appli andlord or o
e pattah as approved or ameﬁli {rom the date of tIzulc‘i?t}"g made by
d as aforesaid apq sh] Udgment he
all n

executed a muchilika in the terms of such pattah
ah.

T'his is an extremel
2 A% 2 ¥ penal  proviei
g&ﬁﬁfﬁiﬁf tmﬁdern Jageladinni Plt?:1320|3ligr;%0ther uncalled for in the
ot the et shold ek o the iy ety |
e waloxds o gt fempation 1o the S
is very short and ther ¢ pattak or amended e aovads
S L g € are no provisions as to | Pettah as the case
oppc’) e t0 :Ll mitting the amended ol lftf mode of tender of may be. The timg fixed
T'his penufpr%visih?na}u boyshom it the &mende(f;a:?o] E o
1VCS v .
o et g theg :(b great facﬂltle_s to power|ul la)]m i
directing him to grant :Omeme case of judgment beinam lords o get rid of te
the laudlords fatlaro o grabt, the pattan. Son o o o o having right
lord granting the pattah the Collé?:tpattﬂh' But section 7 1n:). Lty ot any king :
which is analogous to execution of ((1)’ _‘may grant a pattah ulll(iwld?s that in (]efau]tpfesmbed for
performance of a contract of sale, &Ge“ee under the Code of Cievrilhll)s and and geq| Oa
. : rocedure dire; .~ 4 procedure
ting the syecifi
pecifie

The correspending isi
. :
ace_ept a pattﬂh and ZX&SS:S;;O;uIi']t'hF Rent Reeovery Act i
which preseribes that the judgn iie. I acoordance th rowith oo, 10,8 t
e S5 by i e hisg m?_t.xtself shall be of the Serethh IS containe Ie nant fa,iling to
no reason why the tenant sho 11()11'(“ 18101 seems sufficient to ome force and. effe S et .
holding. uld be visited with meet the en st & muchiliky
. the extreme pimalt d; of justice and thhlhku
Y of being eje o
8 ejected from his
m hig

he Bill, there i h
F ' therefore, amends sections 10 and 12 &0 as to g
e effect to th; iew
g 8 View,

Under the existi
g Act . s b
fransfer of holdings, tb%u g(h zllllgletn? no provision made for oiv:
rﬁason ot express contract or bY tlhanmer crile be valil and bigl’)l(‘i,}ng 20tig0 fo the 1
:) I.etr(;efi)ir«e, in ignorance of such a trqz ?gfge Olt the country (n}(l“g upon the Iandlnr:im!lgrd 4
nders a pattah to hi a transfer, exchange seelion 38 o
gni brings £ salo b fntoron oY b ogIo® e il aud ik i e lon],
is not b e holdin . gt o o0k W00 FoRlizat) ‘@ transfe
T din(;sngmggn:ua? apat‘ fl}‘lt a{)ld muchgi;:l:; df;lr s‘}},?m:s 1'58 and 39 of the Agt (he > :fo:;gz
the transfer and th uullity because the trans s al,
. Vs ransferor ceage
section 1 of the Act). ansferee becomes a tenant from s;c(ﬁa(;;te (vid
ride deﬁ Ay

Landholders are often
e : BEe: il put to serious i reni
rovensg;out(gmg Ot:e:lctlog 3, Kegulation XX’{PIOE; elng(cjzgce and loss
ot ity mexnt, that all private transfors , which decl
after the commencvmd e ovediment, ] s
recognize such tran:Pe:n{)e? o it be.ver;rl f;cs(es eni
questions of apportionme o D aconent oA 1 mfem .
ment of rent and the detormi:a?i?n er;sumg fasli, as it wil
) m of ¢ * Ul invalye

hoge name the pattah is ¢ 0 Secti Person
W. ae } ;0 bc issued. Section 4 of the Bill accordl‘e 10' >
Ay giy provides that ;
AT lat in the

ot haye

by thp absence of an
ares, 1 the case of

Persons ip’

L N —— :

3

ahsence of an express contract with the landlord, the transfer shall tak i i
only at the commencement of the next ensuing fasli and that in no ca.s: :lii:'xel(it tﬁz aﬁ‘:‘msft b
binding upon the landlord unless and until due notice is given to him of such transfer fﬁxsdetrhb:

or had under the Act prior to such notice shall be as valid an:ti

all proceedings commenced
effectual against the transforee as if they were commenced or had against himself

In the matter of appeals under the Act though section 69 gives a ri :
all judgments passed by a Collector, yet this section is confsrolledg by s:céﬁhgsoiﬁ?ﬁ al against
provides that no appeal shall lie from & judgment passed ex-parte against a defendant : X}f):emy
judgment against a plaintiff by default for non-appearance. The latter section, however. : 01'3 -
that apylication may be made to the Collector for just and sufficient cause to set :;sligon v
judgment and dispose of the suit in due course. It has been held that no appeal lies )
an order refusing to set aside such judgment inasmuch as the former section (section 69 ~a%?}i{1 S}t
provides for appeals, is limited only to judgments and does not include orders, and se;ct,ion 106
which impliedly gives a right of appeal from orders, is limited to orders passed after j udgméné

in relation to the execation of decrees.
is not allowed to appeal from a judgment passed against him, if
t}

When the party affected
is only fair and reasonable that he should be allowed to appeal against an order declining to set
aside such judgment, . . B0, A0
The Bill proposes also to amend section 85 so as to include within its purview est .
are in the possI:essgm of public officors merely as stake-holders. In recent ;ears severa?tﬁsgﬁﬁ;
have occurred in which, owing to the death of a disqualified proprietor who was a ward under the
Court of Wards, the Collector as Agent of the Court of Wards has been obliged to retain posses-
sion of the estate as a mero stake-holder in consequence of a reasonable doubt as to which of the
rival claimants was lawfully entitled to the succession. The Court of Wards and its officers become
funeti officio on the death of the ward, and their possession of the estate until the dispute is
sottled by a eompetent Civil Court in favour of the one or the other of the rival claimants is
of stake-holders having 1o Iegal_ interest in the estate. In a long batch of
elating to the Uthumalai estate which was in

simply the possession

rent suits, involving several thousands of rupees I

charge of the Collector of Tinnevelly after the death of the ward, the High Court on revision
threw out all the snits as unsustainable because

C.1..P. No. 174 of 1893 and cases therewith connected.  subsequent to the death of the ward, and before
; : the appointment of the Collector as receiver in
had to bring, the bManager under the Collector had no interest to

the interpleader suit which he
maiutain a suit for recovery of rents due by tenants.
(Signed) V. BHASHYAM AIYANGAR.

91 Decemler 1896,
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ANNEXURE ,
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(Statement of Objects and Reasons.)




Government of Fort St. George.
LEGISLATIVE DEPARTMENT.

A

BILL

FURTHER TO

Amend Madras Act No. VIII of 1865.

{The Hon’ble V. Bhashyam Aiyangar, C.LE.,
Diwan Bahadur.)

(1ntroduced 1807.)

— o

~ agricultural year. But as the clause stands it will, in the opinion of the Governor

o iy et
< e 3 v e -

. '9"3' o R
e,

e '
o 49 A Lepee 1175

No. 37s.

FrOM
J. M. MACPHERSON, Esg.,
Secretary to the Government of India,
LEGISLATIVE DEPART‘M!NT,
To
THe SECRETARY TO THE GOVERNMENT or MADRAS

. Legisiative Department.

Calcutta, the zoth F ebruary, 1897.
SIR,

I am directed to acknowledge the receipt of your endorsement No. 112
dated the 1gth December last, with which was forwarded a copy of. o
Government’s despatch to Her Majesty's Secretary of State for India intiglalt"
ing the intention of the Hon’ble V. Bhashyam Aiyangar to introduce into th;

Madras Council a Bill to amend Madras Act No. VIII of 1865 regardi
recovery of rent. A %5},’%2
‘i; § 4}0/

Yo c
= Dauhs, 15
etter fronthe Home =

2. In reply, I am in the first place to remark that, the period of gm
prescribed in the second clause of paragraph 1 of the |
Department, No. 1130, dated the yth July, 1873, having expired an®no regry, 22
to the despatch in question having been received, it may be assumed—%mat the, o
Secretary of State has no intention of interfering with the measur§’ jts"L \
present stage. I am, however, at the same time to communicate the fouc;w/i”rfé;'g o
observations on the contents of the measure,

3. Clause 4 of the draft provides for the postponement, till the beginning of
another agricultural year, of the operation, as against the landlord, of a transfer
made without the landlord’s consent, If this provision, the language of which
is somewhat involved, were so drawn as to prevent such a transfer from takin
effect at all till the time mentioned, then the Government of India would have ng
objection to it, it being in some of the other provinces of India already the law
that a transfer of agricultural occupancy can be effected only at the end of the

General in Council, entail considerable hardship on the transferor—hardship
which will be all the more pronounced and the less justifiable when the transfer
isa compulsory one—, while it will put the landlord in a much stronger position
than he is reasonably entitled to. It might be argued that the presence of the
limiting words “ against the landlord "’ show that the transfer will be postponed
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7 Oxder complata.
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