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APPENDICES.

svhile men wish to be allowed to leave property to their childre.

them would be content to be compelled to leave it away from their m.
and sisters. If Khrishna is poor and L:lkshn?i rich, they would both think
it right 1or their children to be brought up in her tarwad, .and for him to
give what little he might earn, for the maintenance of his mother and
sicters, even though the latter were married and had children, And,
under the circumstances, we cannot say that there is anything unnatural or
absurd in the feeling. The mother’s property maintains the son, and the
+“I’s earnings go to the support of the mother and her other descendants.

The hard case, Tor which relief is sought, is that of a wealthy Khrishna,
—probably with an English education and a salary from Government,
which passes for. wealth,—who has married, perhaps before obtaining a
silary, somg poor Lakshmi, whose family, if she is left a widow with
children, can barely supply her and them with food. If Khrishna is an
affectionate and thoughtful husband, he will probably buy some small
property in the name of his wife or her brother, and so enable her to
provide for their children ; but if he dies prematurely, or, like the English
professional man who puts off insuring his life, does ot take his precau-
tions in time, his wife may be either left destitute or endowed with the
damnosa hereditas of a lawsuit with his tarwad.

When a new Marriage Law is spoken of, the uneducated classes, we are
told, at once assume that it is proposed to compel them to give up
Marumakkatayam and become Makkatayam?! men, to which they object
unanimously. “ But,” says one witness, “do not stop your inquiry here,
Ask him (the uneducated man), ‘ Have you no wife? Are you not
married to her?’ *Ves; I have a wife and I am married to her.’ “Is it
proper or good that you or she should discard each other, as either of you
wish?’ “Of course not ; that is not our mariada (custom).” ‘Are you
not bound to maintain your wife and children?’ ¢ Yes; and we do it !’
‘Don’t you give a portion of your self-acquisitions to them?’ ¢ Yes.’
‘Have you any objection to have these customs declared as your law in
an:Act of the Government ?’ * If this is all, it is very good.””

In the comparatively rare case of family property being l_eft without an
heir to claim it, the lawful course under Marumakkatayam is to adopt a
sisfer, whose child will be heir, which seems absurd to European ideas.
But it is extremely likely that the Egyptian wife, who is called a sister
without being one by birth, was primitively adopted in that character, so
that her children might receive their father’s inheritance, before the custom
of writing marriage settlements was formed. And there is thus nothing
on the face of it to explain why native Malabar custom has failed to
establish monogamy as a national institution in the way that was done
in Egypt.

The fact seems to be that two alien influences, Hindu and European,
have interfered with the natural development of the Malabar family on
either Basque or Egyptian lines. . The Nambutiri or Malabar Brahmins,

! Son’s inheritance,



















e

APPENDICES.

With regard to the age of marriage and the consent of guardians there
. T SER difficulty. Child marriage is not usual, and the financial
1500 “T“?l‘.‘f. < associated with a legal marriage would not tend to \qwer
respons@ 1 li‘ -.1; Practically at present it is impossible for a marriage
a2 ‘i%h;)ut the consent of the elders on both sides, because the
to take place w t obtain access to the wife without the consent .of her
i cannocm she and her children receive their food in their hus.-
Karn’avarj, no'ri ‘as is usual in North Malabar, without the consept 9f his
band’s 'larw:ifhve ;;onser\t of the elders can only be dispensed w1th.1_f the
e in a position to maintain his wife apart from the _famlhes of
o i llsilt womllld probably be acceptable if some fOfm answering to the
b 1a < mmations respectueuses were provided, by which a YOuss couple,
s wlonvwas opposed by their elders, should have to wait for a mode-
w}lzsteerl:: after giving notice of their wish to register the marriage, before
ra )
theO f:;nl; :i(;)\\tll:pg::s)rgp:si:‘:y important ; that, at least fora cterta'm term;;

e ears,—it shall be open to any per
prefE}‘ i no:d!;nss :Za:n::?gx[z:‘c‘i]:l );ustc;m, to register their past marriage
i aC;J;) thegare in a position to do so, the date of the ceremony, the
pot d, and tl)l,e signatures of surviving witnesses might be filled in, upon
IOYACE S istration,form ; while for the poor or illiterate, who could
the onmary rf;g lta'ls it should suffice to register the marriage a:s previously
(A e 1(11 élearly be unjust and invidious to draw a hne‘ between
effeCted-' It wou 3 nogamoug union of thirty or forty years’ standmg and. a
the parties to a }Tl“ sogtaly hiiped D enjoy the same permanent relationship.
young couple who wise to fix any narrow limit of time for such retrospec-
And it v’vould‘ be u‘[‘)lecause after a few years it is certaix.x that the legally

tive r'eglstr_auonsl; down on the others ; and it is not desirable to create a
married will loo ‘:_ demarcation between those who claim the benefit of
hard and fast line (1)1 d those who delay doing so, from doubts or scruples,
theINee Rl TRESS anot affecting the correctness of their domestic morals,
legfxl or rehg\ouS, of the working of the Act would remove. By such retro-
whxch. experlfif\cet_(’n the persons who now consider themselves married
spective registratl ce in the same position as if the Act had been passed
would be put at ??narriage contract was formed ; and of course such regis-
before thzglgoﬁleasmblish » the children as well as the wife in their full legal
tration wi
rights. sticisms of the witnesses before the Commission naturally concen-
s cnt;cxs the points offensive to their religious and social susceptibi-
trates 1t$<:1th:‘:e are other difficulties from which a study of comparative
l.m?s, tzludence might save the Malabar draft.smva.t'). ) :
jurispr ssed. rather light-heartedly, as in accordance with Hindu and
It is I)roposder»lt to make the husband legal guardian of his wife; to
English prece L3t ’ah'eady possessed by the wife and children in her own
_T;Servi‘t:f\ dnti allow the wife to dispose by will of all her self-acquired pro-
arwad,

tv.—which is to include that which she may receive from her husband,
PRv

sd
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An alternative, which would satisfy English misgivings and nau,,
ceptibilities, may be proposed : that a few discreet and learned represeni.,
tives of all classes shouid be invited to draw up a report describing the
various forms. of marriage in use, which it is desirable for the Government
to recognise as legal.  As they vary in cheapness as well as solemnity, it
is important that at least one very simple, informal rite should be legal-
ized. It should then be mide the business of some person, officiating at
each form of marriage, to forward a notification of it to the registrar,

= pecifying the form used, and forwarding the signature of witnesses on a
Government form. Application for the form would be a notice of the
proposed marriage, and any falsification of such documents would be an
offence under the Penal Code. No change would be necessary in the mar-
riage r'tes of the people, but those who wished to make the marriage
agreement a legal contract, *“ enforceable by law,” would do so by the mere
fact of having their marriage registered. There can be no motive for the
registration of imaginary marriages, and the recommendation of the Chair-
man of the Commission, repeated by all the more intelligent witnesses,
seems absolutely unobjectionable: ¢ The new -Act. should purport to
legalize the existing forms of social marriage, and not to provide a new
form of civil marriage.”
The next objection is to a proviso that no bar to marriage save consan-
guinity and affinity shall be recognised, and’ these only between parties
related “ through some common ancestor, who stands to each of them in a
nearer relationship than that of great-great-grandfather or great-great-grand-
mother, or unless one of the parties is the lineal ancestor or the brother or
sister of some lineal ancestor, of the other.” The restrictions on marriage
are very numerous and stringent in Malabar, but it is not in accordance
with English precedent to attack established custom in such matters as
caste observances, and it is clearly unnecessary to weight a Bill for legaliz-
ing existing marriages with provisions sanctioning unions now thought
wrong or improper. It is as if, in a country like Spain or Russia, it were
proposed for the first time to legalize the marriage of Anglo-
the law giving that measure of relief went on to legalize m
deceased wife’s sister. In Malabar it is not lawful to marry any relative of
a deceased wife—7.e. any member of her Tarwad, And there are real
reasons of social expediency at the bottom of all such customary  prohibi-
tions, in communities where the group lying.in close domestic association
is not limited to the natural family. Supposing—gpar
China were included in the British Empire, should we re
the legality of Chinese marriages,
length and breadth of the Flowe
a Smith or a Brown a Brown ?

In all parts of India there are restrictions o
needless and useless to Europeans,
logical to declare that any native of t
ideas on the matter should beé free t

Catholics, and
arriage with a

Limpossible—that
fuse to recognise
because it is unlawful,.throughout the
ry; Land, for a Chinese Smith to marry

N marriage which appear
and it would be quite reasonable and
he country who had adopted European
0 contract a valid civil marriage, * with
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GOVERNMENT OF MADRAS.

LEGISLATIVE DEPARTMENT.

ReaD—the following papers :—
From the Government Solicitor, dated 20th March 1895, No. 152.

Asstracr.—Forwarding the following opinion of the Advocate-General, dated 18th |March
1895 :—

[ Re Bill to confer upon persons following the Marumakkatayam and Aliyasantana Laws of
Inheritance testamentary power over their separate and self-acquired property. |

OPINION.
1. When T sent in the above draft Bill, I understood that its operation was to be

~ confined to Hindus following the Marumakkatayam and Aliyasantana Laws of Inheri-

tance and to be contingent on the passing of the Hon’ble Mr. C. Sankaran Nayar's
Malabar Marriage Bill which contained provisions relating to wills.

2. Unless and until that Marriage Bill is passed, the Hindu Wills Act cannot,
I think, be extended at all, because it is inapplicable to such family relations as exist
under the Marumakkatayam and Aliyasantana systems of law. It contemplates a
family consisting of husband and wife and their children either begotten or adopted.
To such a family the sections of the Indian Succession Act mentioned in section 2 are
applicable when extended. Those sections could not be applied to a Malabar family
without modification, e.g., explanation 1 to section 46 is inapplicable. Take two
other examples to illustrate the necessity for modification not only of the sections
themselves, but even of the illustrations to many of them. Illustration («) to section
48 assumes that the child therein referred to would inherit his father’s property but
for the will fraudulently obtained. Section 62 refers to the testator’s ¢ family,” and
illustration (2) ;shows that the  family ” contemplated is of a kind unknown to, or
unrecognized by, the peculiar systems of law above mentioned.

3. If the Bill to confer testamentary power isto be dealt with as entirely inde-
pendent of the Malabar Marriage Bill, I think that a mere extension of the Hindu
Wills Act will not suffice, but that it will be necessary to frame a Bill on the lines of
those sections of the Indian Succession Act which were extended by section 2 of the
Hindu Wills Act, but with such modifications as the necessities of the case demand.
If Government agree with me upon this point, I will prepare a draft of such Bill and
submit it in substitution for the Bill now under consideration.

4. Tam inclined to think that such a Bill is necessary, because, even if the
Malabar Marriage Bill be passed into law, it will not affect all persons at present
governed by the*Marumakkatayam and Aliyasantana rules of inheritance, whereas
the power of disposing of separate and self-acquired property by will is to be conferred
on all such persons.

Mabras, (Signed) J. H. SPRING BRANSON,
18¢h Masch 1895, Advocate-General,

No. 265.
Returned to the Hon’blo the Advocate-General as requested personally.

(Signed) 4. BUTTERWORTH,
Under Secretary to Government.

e
=

91st March 1895.

To the Government Solicitor.
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. ¢he word « grand children ” shall be deemed to include the children, whether adopted
[ Re Bill to confer npon persons following the Marumakkatayam and Aliyasantana Laws natural born, of a child, whether adopted or natural born; and the expression
of Inheritance testamentary power over their separate and self-acquired property. | ?‘r daughter-in-law » shall be deemed to include the wife of an adopted son.
OPINION. 5. This arrangement will prevent the setting up of nun-cupative wills, secure

the due and formal execution of all wills made under this Act, and confine the testa-
1. With reference to my opinion, dafed the 18th March last, which was retarned zuentary power to devise by will of such property only as the testator could transfer
to me at my request for further consideration, it appears to me that the sections of the by gift inter vivos.

Indian Succession Act extended to Hindu wills by Act XXT of 1870 may be extended 6. The provisos about * maintenance ” and “ intestate succession” contained in
to wills made under the powers conferred by this Bill. The enquiries \

b A P e e el St provided for : section 3 of the Hindu Wills Act are owmitted as inapplicable or undesirable.
y section »

. ? ear up any difficulti i i i to be considerable difference of opinion as
may arise by the use, in the wills of those whose marria dte g i i v e s A AT ¢ o P

: ¢ a8 are mot register i i conceded to the widow and children. Moreover.
words and phrases apparently inapplicable to such family relations as existgungeidi:lf: ff i;v ];B;)ttr(;%?tt:, glfe;ny‘;}f;%gd az; difference is to be made between persons whose
Marpmalateyam and. A Lyassutana gyetems o Insp marriages are registered under the proposed Marriage Bill and those who are not
registered as husband and wife. Probably it is wiser to leave this subject open,
to be disposed of hereafter, if necessary, in a manner somewhat similar to the Parsi
Succession Act, 1865.

2. There is so much in the Hindu Wills Aect, 1870, that it is unp
inexpedient to extend to the class of wills now under congideration that s:g:is:!ll'y 3 (c));
the Bill should be omitted and the whole Bill should be amended in the manner here.
inafter provided.

MADRAS, (Signed) J. H. SPRING BRANSON,
. i ; ] Ad t -G l.
3. Preamble.—Strike out the words ‘it is hereby enacted as follows,” substitute ? L7th April 1395. vocate- Genera
(11 b
Proamble, Hindu Wills Act, XXI of 1870. ff’%vvﬁg;gas a?td’ ;Salg ;e%@ tl;e tfollowing : : :
i i i ival, i ot to provide i From D. W. G. COWIE, Esq., Acting Registrar of the High Court of Judica-

rules for the execution, attestation, revocation, revival, interpretati P A rom D. W. G. VIE, Esq., Acting Reg g
of the wills of such per;;ons, it is he,reby enacted as follows ” :—p 4Hon, and probate : 'fzur(‘f» Appellate Slde,ngihe Chief Secretary to Government, dated Madras,

This appears to be necessary for two reasons, becanse — : nd May 1895, No. .

(1) The Bill does more than merely confer a testamenta

¢ . 4 With reference to G.0., dated 25th February 1895, No. 15, Legislative,
for certain formalities which are intended to Secure cogent evridry o og 2 1t provides ’

ence of executi . forwarding, for the opinion of the Honourable the Judges, a Bill to confer upon persons
wills and of the intention and capacity to execute them. 1on of 3 in the Presidency of Madras who are governed by the Marumakkatayam or the
r . . - i p o £ 1 f-
o (2) No reference is made to the Hindu Wills Act. The present Bill wi s Ahy‘fxsantana Law of Inheritance testamentary power over their separate and se
: 3 . complete in itself if my suggested amendment of the present sectiI:)n 3 be a‘liljpg(lll. e - 3“1’1%;111;:: lg;:lg::t}é’h];pi:; d:h]geeustte:n;osgi)rr g:ni:lzl;lyt:: recorded by the Honourable
3 4. Section 3.—Omit this section'and substitute the following:— } :
L : ; ; 3) «The followi - . s
) v du Wills Act, XXI of 1870. Sk he following port
) ' g oo ?’, e ) : Indian Succession Act, 188615), 1;1:;::1?:?8 ; Minutes.
\(\Sections 46, 48, 49, 50, 51, 55 and 57 to 77 (both inclusive) ; :

Sections 82, 83, 85, 88 to 103 (both inclusive) ; Mr. Justice Parker—The language of the Bill in professing fo confer upon persons

e - . 3 . : : overned by the Marumakkatayam or Aliyasantana Law of Inheritance testamentary powers

g 2 . Sect§0n8 106 to 177 (both inclusive) ; and ;g IR \t Eppears to rz;e inaccurate. It is);)y no means certain that the limited testamentary power which

7l e Section 187 v “/ . it is propcsed o confer does not exist already. It has i)dever been decided that it does not

i : ithstanding anything contai i 4 ’ AL wal exist and in Alami v. Komu (Indian Law Reports XII, Madras, 126) it was pointed out that,

!L& g ey i B L0 11111 Se.cltlon 33l O.f ‘the said Act, apply to  whps, since 1826, wills have been made in Malabar in regard to seli-acquired property regulating its
prT¥ . Section 3, Hindu Wills Act, XXI of 1870, 2L Wills and codicil

s made by any person )/
conferred by this Act.
sions of any Aect for
lowing the Marumak-
Il or codicil, and that

future management and sometimes giving it to one class of heirs in preference to another. I
observe from Mr. Lyall’s letter of 81st January 1894, No. 112, that the proposal of Government
was that the right to testation in respect of self-acquired property should be declared and the
Statement of Objects and Reasons appears to contemplate a declaratory bill only. I would there-
fore recommend that the title and preamble of the Bill be altered accordingly. This is not a

i y i under the
Provided that Fhe registration of a marriage under thléov;:;:i
-4 =475~ the time being in force relating to the marriage of persons fol
katayam and Aliyasantana Laws shall no

! t revoke any g 1
nothing herein contained shall authorise a testator yto B

bequeath i g question of mere verbal amendment but is one of substantial }ilm}i:)rtanee sim(:le, if the Bill puip({oarts
e lienated int 08 : : Property which he to confer richts which were not in existence before, it might be construed so as to invalidate
L ey YOM‘:fH:EOh‘:;&%’wn inter vivos ; and that nothing herein containeq shall affect any docuéents xomiad befure th passing of the Act, and this certainly cannot have been intended.
R , law PRy "The Act should therefore be a declaratory one and it should come into effect from the date of the
LR A (4) “Nothing contained in this Act shall affect the rights, dutics and > M i Passilllgd th;reofl.] Ehm latter provision has bet;n ov}frlooked in th: draf; B;l. Yk :
- achadiobe : g rivile e an oubt whether it is expedient to use the phrase “separate and self-acquir property.
" Section 5, Hindu Wills Act, XXT of 1870. (I:f Ma dt“;"‘;:, ,Of the Administrator.Generg] £

that a testator shall have the same power to devise by will self-acquirpd property as he has to
alienate it inter vivos. I think it will be sufficient to use the term * self-acquired  property.

4 : 3 n secti 1t appears to me open to considerable doubt whether the Hindu Wiils Aet (XXI of 1870)
| IERET  WOpe 1.4/-Bection 6, Hindu Wills Ao’t, XXIof 1870.  same Act shall, unlegs the:?&;m 1 .the ~ can be cc?rf):eniently apll))lied to such wills. It must be remembered fhat the Hindu Wills Act as
425 ot Something i also the Indian Succession Act (many of the provisions of which are imported by section 2) w
' Or context, be ! “framed entirely for appliction to communities among which there is a legal form of marriage.
This is not existent in Malabar ; and there might be difficulty in applying sections 46, 62, 63, 96
and other sections of the Indian Succession Act to & community in which there are no married ’
women and in which a man has (in law) no lineal descendants. T observe that the Government
of India is not prepared to extend Act XXI of 1870 to the whole of the Madras Presidency and

I do not understand what distinction is intended. Apparently the objeet of the Bill is to declare
(6) In this Act and in the said sections and parts of the T ‘§d

Act, all words defined indmn Succession

respectively.
And in applying sectiong 62, 63, 92, 96 98, 99, 100 ;
e th 4 41 " of 'the said Succession Act to wills and codiei’ls mz’ade under’ this Acllsotlh,e o ant‘i e
Ea "« gous,” “child ” and ¢ children * shall be deemed to include an ;dopt:?rgﬁi‘ld ;
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only approves of the suggestion to extend it to Malabar on the ground that where there have
hitherto been no wills at all, the Legmlature may in conceding the privilege of t-station impose
all conditions essential to due formality. The records of our Courts show that the premise of this
argument is historically inaccurate, and that the execution of wills can be traced back as far as
1826. I can see no reason to extend to the classes governed by Marumakkatayam and Aliya-
santanam Laws the provisions of an ‘Act which the Government h

- esitates to extend to the rest of
the Presidency and the fact that that Act is obviously framed for communities having a legal fomn
of marriage renders the proposal still more unsuitable. It might of course be possible to introduce

a modified form of the provisions of the Indian Succession Act, but T should hesitate to take such =
a step without further experience of the effect produced by passing a simple declara.tory Bill.

Mr. Justice Shephard.—The words “in the Presidency of Madras” seem t0 me superfluous
as the Act is expressly declared to apply to the Presidency only. If it is necessary to use the
word *“ separate ” at all, I would say “separate or self-acquired.” Either word, it seems to me,
would serve by itself. But the phrase « separate and solf-acquired” may mislead. Tnstead of

suggest in substitution for the

the reference to ‘‘sound mind and minors® in section 2, I would
to all dispositions made under

third section : “The provisions of the Hindu Wills Act shall apply
this Act and shall be read herewith.” That would make it clear that the whole Act is to a ply,
which Perhtgs is not beyond d9ubt in the third section as it is drafted. Otherwise T see no oY)]ec-
tion to the Bill and think it will be a most salutary piece of legislation.
, Mr. Justice Best.—The Bill, as drafted, appears to be sufficient for the purpose in view.
Tt seems to me that Act XX of 1870 ean be applied in its ent

irety.
Mr, Justice Subramania Aiyar.— 1 see no objection tothe Bill. I would appl isi
of the Hindu Wills Act without modifications. : Would apply the provisions

——

Demi-official from the Honourable C.
Secretary to Government, Public De

I have received your letter of the
by the Advocate-General.

The only objection that has been raised to section (2) is the one I find in a
book recently published in London. You will find the objection stated in page
473, Appendix. This was sent to me by Sir Philip Hutchins of the Secretary of
State’s Council, through the Honourable Mr. Price, who 1 believe circulated it among
the Council Members before forward'mg it to me.

As however we propose to legalize Malabar marriages, the objection it appears
to me loses a great deal of its force, If however the Marriage Bill is not passed

into law, then we may have to consider whether any weight is to be attached to this
objection. r

SANKARAN NAYAR, to the Under
partment, dated Madras, 3rd July 1895.

28th June enclosing a copy of the Bill drafted

ENcLOSURE.

_ Objection.

An opponent of marriage legislation proposes, as an alternative, a Bill to the effect that
“gvery person whose personal law is the Marumakkatayam law, and who is of sound mind and
not a minor, shall be competent to dispose of his self-acquired separate property by will” But
this is unnecessarily revolutionary. It is desirable to enable fathers to provide for their children,
even though their doing so reduces the amount of the Tarwad’s inheritance; but it is not
desirable that men should be empowered to disinherit their Tarwad

for the sake of
whom they are not respectably married : such an innovation would b women to

i . e like the Ptolempic legi
lation in Kgypt, a way of combining the disadvantages of two separate systems of juﬁsgrid:g:
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% | ‘ GOVERNMENT OF MADRAS,

f 4 ! LEGISLATIVE DEPARTMENT.

1 Reap—again the following paper :—
it G.0., No. 15, Legislative, dated 25th February 1895. .

Assrract.—Forwarding, for remarks, to the Honourable the Judges of the High Court;
the Advocate-General and the Hon’ble C. Sankaran Nayar the draft of a Bill to confer upon

|
. )
A ‘l-,. ersons following the Marumukkatayam and Aliyasantana Laws of Inheritance testamentary
- e P y i
T 2.

power over their separate and self-acquired property.

| , | g
% ]D/ - | S ! Reap—also the following papers :—
\ { /li/uubh ] ; From the Government Solicitor, dated 20th March 1895, No. 152. ]

B e e At
S
W,
-
.~

Asstracr.—Forwarding the following opinion of the Advocate-General, dated 18th March
1895 : —

[ Re Bill to confer upon persons following the Marumakkatayam and Aliyasantana Laws of
Inheritance testamentary power over their separate and self-acquired property. |

OPINION.

i) 5 . 11 1} 1. When T sent in the above draft Bill, I understood that its operation was to be

: confined to Hindus following the Marumakkatayam and Aliyasantana Laws of Inheri-
tance and to be contingent on the passing of the Hon’ble Mr. C. Sankaran Nayar’s
Malabar Marriage Bill which contained provisions relating to wills.

9. Unless and until that Marriage Bill is passed, the Hindu Wills Act cannot,
I think, be extended at all, because it is inapplicable to such family relations as exist
under the Marumakkatayam and Aliyasantana systems of law. It contemplates a
family consisting of husband and wife and their children either begotten or adopted.
To such a family the sections of the Indian Succession Act mentioned in section 2 are
applicable when extended. Those gections could not be applied to a Malabar family
without modification, e.g., explanation 1 to section 46 is inapplicable. Take two
other examples to illustrate the necessity for modification not only of the sections
themselves, but even of the illustrations to many of them. Illustration («) to section
48 assumes that the child therein referred to would inherit his father’s property but
‘ for the will fraudulently obtained. Section 62 refers to the testator’s ¢ family,” and
] Ml illustration (a) shows that the ¢ family ” contemplated is of a kind unknown to, or

L ot Bl unrecognized by, the peculiar systems of law above mentioned.
¥ : 3. TIf the Bill to confer testamentary power is to be dealt with as entirely inde-
! B 4 1 ; pendent of the Malabar Marriage Bill, I think that a mere extension of the Hindu
g e : ] 11 Wills Act will not suffice, but that it will be necessary to frame a Bill on the lines of
‘ : 11 IS those sections of the Indian Succession Act which were extended by section 2 of the
F 4 - "T f Nk LS 5 Hindu Wills Act, but with such modifications as the necessities of the case demand.
1Y If Government agree with me upon this point, I will prepare a draft of such Bill and

‘). : e’ 1 submit it in substitution for the Bill now under consideration.
L

4. Tam inclined to think that such a Bill is necessary, because, even if the
‘ B Malabar Marriage Bill be passed into law, it will not affect all persons at present
A t , I governed by the Marumakkatayam and Aliyasantana rules of inheritance, whereas
| ol the power of disposing of separate and self-acquired property by will is to be conferred
1§ on all such persons. "
MabRas, (Signed)  J. H. SPRING BRANSON,
18¢h March 1895. Advocate-General,

.‘/
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(6) In this Adt and in the said gections and parts of the Indian Succession
' Act, all words defined in section 3 of the

Section 6, Hindu Wills Act, XXI of 1870.  same Act shall, unless there be something
; repugnant in the subject or context, be

EDmcuicit AR No. 265, eadid 2Bl by i ;

‘Returned to the Hon'ble the Advocate-General as requested personall
sonally.

. 5
.
e i i G S e > e

X Q1 sberreh 895 Sl [+ (Signed) _A. BUTTERWORTH . :itaemed to have the same meaning as the said section 3.has attached to such words
| E nder Secretary to Governn \& : respectively.
To the Government Solicitor. VETRRERE And in applying sections 62, 63, 92, 96, 98, 99, 100, 101, 102 and 103
= Yhe?, i pridoan wle 1 . ai i t to wills and codicils made under this.Act, the words  son ” v
B ke - “ %/&‘/WYL“’ HLLD Iﬁﬂ.’/«u 895 Mo 2 B3 , : ?‘fstgfsiflg (?lllifljge’s’sg?dl}‘echildren » ghall be deemed to include an adopted child, ar,ld
Ao ol /’[E«f Bill to confer upon persons following the Marumakkatayam : UL SNSRI " .ithe word © grand children ” shall be deemed to include the children, whether adopted
o ——— anw“{ f Inheritance testamentary power ovef their separatesind self-ac yem and Aliyasantana Laws = 1 or natural born, of a child, whether adopted or natural born; and the expression

STy yeoperty: | : . ¢ daughter-in-law » shall be deemed to include the wife of an adopted son.

/" f/f[«’h"ir_':\«s ,"’u}u‘dwzf{
OPINION. ; : 5. This arrangement will prevent the setting up of nun-cupative wills, secure

foe 4 ireade-Guants

Bateo | 7”"‘/;& {1345) 1. With reference to my'opini 1 tion of all wills made under this Act, and confine the testa-
' 2 yopinion, dated th ) : . the due and formal execution: 9 ¢
e o o '1170 (il;e ‘afé my request for further consi(ieration, ig ;Iifga;\g T;C]Ilnla:ﬁ’ which was returned mentary power to devise by will of .such. property only as the testator could transfer
ndian nccession Act extended to Hindu wills b e that the sections of ; by gift inter vivos.
i to wills made under the powers ‘conferred by thig’ ﬁﬁt{ XXT; " 1879 may be ext:n;lgg H | “ g6 The provisos about *maintenance » and “intestate succession” contained in
"‘ by sect}on 62 of ‘the I-ndian Suqcessiou Act ought tO‘ Oleareu enquiries provided for ? sectior..l 3 of the Hindu Wills Act are omitted as inapplicable or undesirable.
;, mayd ans«(al bﬁ’ the use, in the wills of those whose marriageg any difficulties which y , | With regard to intestacy there seems. to be considerable difference of opinion as
| s aJ]lxkp ks spparently ibapplieable to, guch family, relats oo a2y registered, of " to what rights, if any chould be conceded to the widow and children. Moreover,
| RRETHRBERAMVA A8 Sciampiana, BRI Wi, P18 88 exist under the | | ii(:) is not quite,clear w"hether any difference is to be made between persons‘,whose

2. There is so much in the Hindu Wills Act, 1870, that ' [marriages are registered under the proposed Marriage Bill and those who are not
b)

inexpedient to extend to the class of wills that it is unp <tered as husband and wife. Probably it is wiser to leave this subject open,
now under considerg ecessary or y SRR cessary, in a manner somewhat similar to the Parsi

the Bill should be omitted and the whole Bill sl tion that i be disposed of hereafter, if ne

| s provided. ‘e ill shiould be amended in the milcngnhirg giwses;iso% Act, 1860. :

. 3. Preamble.—Strike out the words ¢ it is hereby enact | M ADRAS, (Signed) . J. H-8P RING BRANSON,
! (G:-‘\ P : : th Y enacted as follows,” : 17¢h April 1895 | Advocate- General.
; DA e reamble, Hindu Wills Act, XXI of 1870. %VVlVlord 3 apd,’? and add tl; é fsllllbst}tute : Ttk Ap .

a ] ) rules for_ the execution, attestation, revocation 541;?3 llt. 18 expedient too ;‘;1‘1:%:

i »54 ; of the vsfxlls of 'such persons, it is hercby emactoding foliao;vgl,l,t ?Izretation,‘ and probatg From D. W. G- COWIE, Esq., Acting Registrar of the High Court of Judica-
5 ) "'/ lel:)arp}};ears to be necessary for two reasons, because _. ! . ture, Appellate .Side,ltozzhe Chief Secretary to Government, dated Madras,
; e Bill does more than merel ond May 1895, No. 324.

iy : _ Dl . ! y confer a testament . Y 4 :

" for certain formalities which are intended to secure cogent eviary power, it provides With reference to G.0., No. 15, Legislative, dated 25th February 1895,

' wills and of the i i - d ; 3 A
AL @2 oNt i l?tentmn. it s 2w fexecute them. e of exeoution of gorwarding, for the apinion of the Honoarable the Judges, a, Bill to confer upon persons
(2) No reference is made to the Hindu Wills Act. ‘ 'ig the Présideney of Madras who, are’-governed by the Marumakkatayam or the

>“ ¢ complete in itself-if my su The pr. Sl - . ¢ ” :
: ggested amendment of the:pres ® present Bill will } . Law of Inheritauce {ostamentary power over their separate and self-
the:present section 3 he adopted. % it d to forward minutes recorded by the Honourable

{
@ 4. Section 8.-~Omit this secti ' : directe
‘ | . | O t this section and substitute the following : — acqu}red g;gg::tys’hipigd, Best and Subramania Aiyar.
‘ | Section 2, Hindu Wills Act; XXIT of 1870. Ind; (8) “The 'fOLlowing L . Justices ;
Sections 46; 48, 49, 50, 51, 55 ndian Succession Act, 1865, nar o "¢ 6k
o L 88, 88 2 oy o6 aud: 5740 17 (hoths inolusive) s | el
s 108 to’l7 7» (both incl (both ‘mcluSlve); 5 ' Arinted,
Sedtion 187 ‘inclusive) ; and M. Justice Parker—The language of the Bill in professing fo confer upon persons

Marumakkatayam OF Aliyasantana Law of Inheritance testamentary powers

. ghall, notwithstanding anything contained in secti figreehd by, b i oertain that the limited testament o
ything contained in section 881 of ¢ appears to Mo inaceurate. 1t is by ;i(;tm:ﬁ'zzdy- It has never been 3:;?0?111 :gtpi(;:wgge: n(i)]i

% 3 s : . he said ap] t
| : | Se(.ztlon 3, Hindu Wills Apt, XXT of 1870. ?llllldWﬂlshand codicil Act, apply to . it 1s proposed 0 confer does’ﬁfdi:n Law Reports X1I, Madras, 126) it was pointed out that,
:N, ) " Provided that the registration of a marria er the powers

’s

{

!

{

S made b : i mi v, Komu
conferredybany berson e_msz al,ré%énwlillﬁnﬁ;e bggﬁ m(a.de in Malabar in regard to seli-acquired property regulating its
 the time being in force relating to the mar%?a llnd(far the provisions of any ﬂXS Act. : ;:ﬁflre ma,nag ement and sometimes giving it tolggz %ass 1of heirs in preference to another. I
katayam and Aliyasantana Laws shall not re'vgl(:eo aﬁ;rss(:ii fv‘;!lﬁ’Wing -the S)Zl[arfxfn:l(;r observe from Mr. Lyall's letter of 31st January , No. 112, that the proposal of Government
Ul or codi 3

was that the right to testation in respect of solf-acquired property should be declared and the

nothing herein contained shall authoris ks ey’
. : ; e a testato cil, and : ns appears to contemplate a declaralory bill only. I would there-

« could not have z:.henated wter vivos ; and that;nothi; tl(: bequeath .Pr0pert;y’ vc'hichthf,l E Sgtamon ‘,’,fegglfﬁﬁi aai, %iif:(;nd I;)geamlole of the Bill be altered. accordingly. This is not a
. law of adoption.” : g herein contained shall affeet ane fl‘if:ségflo f;; mere verbal amendment but is one og substantial tilmportance since, if the Bill purports
£, o y v tence before, it might be construed so as to invalidate

to confer rights which were not in exis

e (4) “ Nothing contained in this Act shall aﬁec; o ments executed before the passing of the Act, and this certainly cannot have been intended. b

& e the rights, duti ; 5 do declaratory one and it should come into effect from the date of the
. Section 5, Hindu Wills privileges of ) OuvS, duties and The Act should, therefore be & ¢0 PREPORY. : ®
! i Section 5, Hindu Wills Act, XXT of 1870. ¢ Madras.? the Admmlstl‘ator-General ; pg,;ing‘ thereof. . This latter provision has been overlooked in the draft Bill 3 .
N & v &
A A e




_ Btate’s Council, through the Honourable Mr. Price,
- the Council Members before forwarding it to me.
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T doubt whether it is expedient to use the phrase A Onpma—dsted 24ib BSOS Clor 0

[ doubt whether it is expedient to use the “geparate & JBEn T3 o8 0 :
I do not understand what distinction is intended.P Apparentliy the o’tx)lj(clacze{)ff iﬁmﬁs} 2 tgrg.peige i The Hon’ble ﬂ'-\.e J “dga % to the advi
that a testator shall have the same power to devise by will self-acquired propert o h }fc P 4 t with their opumol te_General.
alienate it énter vivos. I think it will be sufficient to use the term * self-aoquigeedz' ;:o ertyas ’ e ended by the ‘Advoca % astice Parke

It appears to me open to considerable doubt whether the Hindu Wills Aot 'XXIpzf 18733 ‘ i 5 The Government aeceptsmes that
‘can be convc_amently ap_phed to such wills. It must be remembered that the Hind\u Will A(-zt(. *) \\ . 9 in form and pres ambl o Tun 88
also the Indian Succession Act (many of the provisions of which are imported by secti . 2 e 3 o declaratory first part of the pre -
framed entirely for appliction to communities among which there is g legal £ & eflon S i by making the . 4 4o declare that per
This is not existent in Malabar ; and there might be difficulty in ap lying secti ong mama%eé ' as it 18 expedlent m or Aliyasan
and other sectiogs of the Indian Succession Act to a community inPwhich the o b i klatay? Y

. . ; he Maruma
women and in wiuch a man has (in law) no lineal descendants. D e R tisriod overned by - acquired PrOP°
of India is not prépared to extend Act XXI of 1870 to the wholelogbtsf;v& that tllx)e Gf:lvemmeng | %ower over their self-acd

only approves of the suggestion: to extend it to Malabar on the ground that Wh;emt }t:ncyhan : ;
hitherto_been no wills at all, the Ifegislature may in conceding the privilege of ¢ 8tret‘ ere have o [ Y

all conditions essential to due formality. The records of our Courts show that th Prlczn:a”izel(‘)’;};(ﬁsig / |

ent is historically inaccurate, and that the execution of wills can be traced back as far as

1826. I can see no reason to extend to the classes governed by Ma .
santanam Laws the provisions of an Act which thegi}overmnenyt hesi::t?: ﬁ:ﬁz actlnt an}t} Ali ya;
the Presidency and the fact that that Act is obviously framed for communities h&vin o0 the rest o
of marriage renders the proposal still more unsuitable. It might of course be 1}1)1g a legal form
a modified form of the provisions of the Indian Succession A. possible to introduce

t, b :
a step without further experience of the effect produced by o o 1 should hesitate to take such

passing a simple decl :
Mr. Justice Shephard.—The words “in. the Presidency of Madmsp Mo s

as the Act is expressly declared to apply to the Presidency only., ., 5eem to me superfluous
word “ separate ”’ at all, I would say “separate or self-acqytrlired?;’ %lfit]llterl ;l;igesgzry YO I St
would serve by itself. But the phrase “separate and self-acquired” may mis] éaii seems to me,
the reference to «*sound mind and minors™ in section 2, T would suggesty in substit ﬁIDStfead lgf H
third section : The provisions of the Hindu Wills Act shall apply to all dispositi ution for the To the i) oA
this Act and shall be read herewith.” That would make it clear that the whol bt g Ahee

which perhaps is not beyond doubt in the third section a olo. Act is to a

” "hle C.
8 it is dr ‘ : ply, Hom
tion to the Bill and think it will be a most salutary piece ofllegi:m%n_ Otherwise I see no o jec- ’ E

M. Justice Best.—The Bill, as drafted, appears to be sufficient for th :
(2] -
Tt seems to me that Act XXT of 1870 can be applied in its Sty Purpose in view.

Mr. Justice Subramania Aiyar.— 1 see no objection to the B; .
of the Hindu Wills Act without modifications. ~ Bill. T'would apply the provisions

/
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on’ble the %3%:2,@-61101‘31'
ankaran Nayar
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Demi-official from the Honourable C. SANKARAN N
Secretary to Government, Publie Department, dated Mé}ﬁ:{ ’3:3 }Iﬁyqxég%r

I have received your letter of the 28th June enclosi ;
by the Advocate-General. osing a copy of the Bill drafted

The only objection that has been raised to- section 2‘ i ;
book recently publis;hed in London. You will find the(’ ())b]!Zetti%z (:;:tg dﬁPd in a
473, Appendix. This was sent to me by Sir Philip Hutching of the Secrel'; Pa%i
who I believe circulated it alr'gong

As however we propose to legalize Malabar marriages, th AR 0o
to me loses a great deal hc;f i'z:) _foree(.1 If thWever the gM; i :g ;)bljﬁclgltu;: xle) tagg::;g ;_
into law, then we may have to consider whether any weight is to b 4 : )
objection. : e attached to this

EnNcLosURE.
Objection.

An opponent of marriage logislation proposes, as an alternative, a B;

“ gvery pel;gon whose personal lawis the Margmakkatayam law, and wholiglogoszgzdeﬁqctdthat
not & minor, shall be competent to dis se of his self-acquired separate property b mﬁlgl and
this is unnecessarily reyolutlonary. - 1t is desirable to enable fathers to provide f°1');he‘ -h.1£ut
even though their doing so reduces the tm}o_unt pf the Tarwad’s Rk bu::r children,
desirable that men should be empowgrec'i to disinherit their Tarwad for the sake of it is n<t)t
whom they are not respectably married: such an innovation would b W9m<lan to
lation in Kgypt, 8 way of combining the diSadvantages of two separ r?:.d:xise- l

e like the Ptolem$;
ate systems of jurisg

Legislative.

urt will be re
ility of recast:

quested to favour Govern-
'h .

ill on the lines

gtion that the Bill should

his object will be sufficiently provided for
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GOVERNMENT OF MADRAS.

LEGISLATIVE DEPARTMENT.

Reap—again the following paper :— a
G.0., No. 15, Legislative, dated 25th February 1895.

ABS’I‘RACT.—-FOI’warding, for remarks, to the Honourable the J udges of the High Court,
the Advocate-General and the Hon’ble U. Sankaran Nayar the draft of a Bill to confer upon
persons following the Marumukkataysm and Aliyasantana Laws of Inheritance testamentary
power over their separate and self-acquired property.

REeap—also the following papers :—

From the Government Solicitor, dated 20th March 1895, No. 152.
ABSTRACI'.—-Forwa,rding the following opinion of the Advocate-General, dated 18th March
95

D j—

[Re Bill to confer upon persons following the Marumakkatayam and Aliyasantana Laws of
Inheritance testamentary power over their separate and self-acquired property. |

OPINION.

1. When T sent in the above draft Bill, T understood that its operation was to be
confined to Hindus following the Marumakkatayam and Aliyasantana Laws of Inheri-
tanee and to be contingent on the passing of the Hon’ble Mr. C. Sankaran Nayar’s
Malabar Marriage Bill which contained provisions relating to wills,

2. Unless and until that Marriage Bill is passed, the Hindy Wills Act cannot,
I think, be extended at all, because it is inapplicable to such family relations as exist
under the Marumakkatayam and Aliyasantana systems of law. It contemplates a
family consisting of husband and wife and their children either begotten or adopted

for the will fraudulently obtained. Section 62 refers to the testator’s ¢ family,” and
illustration (a) shows that the ¢ family ” contemplated is of 5 kind unknown to, or
‘unrecognized by, the peculiar systems of law above mentioned. .

3. If the Bill to confer testamentary power is to be dealt with as entirely inde-
pendent of the Malabar Marriage Bill, I think that a mere ex?nsion of the Hindu
Wills Act will not suffice, but that it will be necessary to frame § Bill on the lines of

Government agree with me upon this point, I will prepare a draft of such Bill and
submit it in substitution for the Bill now under consideration, !

4. Tam inclined to think that such a Bill is necessary, because, even if the
Malabar Marriage Bill be passed into law, it will not affect all persons at Ppresent
governed by the M arumakkatayam and Aliyasantana rules of inheritance, whereag
the power of disposing of separate and self-acquired property by will is to be conferred
on all such persons.

MADRAs, (Signed)  J, H. SPRING BRANSON,
187k Mareh 1895, Advocate-aneral.
- s -
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. Endorsement No. 265.
Returned to the Hon’ble the Advocate-General as requested personall
y

(Signed) A. BUTTERWORTH
’

21st March 1895. 3
nder Secretary to Government.

To the Government Solicitor.

From the Government Solicitor, dated 18th April 1895, No. 239
) . e

A pstracr.— Forwarding the followi -
i o8 g I P ool ot ienid vomdeGishatal . defedl T4h April

[Re Bill to confor upon persons following the M :
Inheritance testamentary power over their sep;gtrate anda?eﬁ?:c?t?‘ am and Aliyasantana Laws of

uired property, ]
OPINION.

1. With reference to my opinion, dated the :
to me at my request for further consideration, it ;;;:agi?l;}ea:&awhmh Yo hinrped
Indu}n Sunccession Act extended to Hindu wills by Act XXI of 18t the sections of the
to wills .made under the powers conferred by this Bill. The e 79 may be extended
by section 62 of the I_ndlan Suqcession Act ought to clear u i Proyided for
may arise by the use, in the_ wills of those whose marria e£ y difficulties which
words and phrases apparently inapplicable to such family 1. igat' B oAl of
Marumakkatayam and Aliyasantana systems of law, ¥ relations as exist under the
9. There is so much in the Hindu Wi :
inexpgdient. to extend_to the class of wills :Y)ﬁlsuﬁg%rlgzgéighat b s minece e
the Bill should be omitted and the whole Bill should b oo that seetion 3 of
inafter provided. ' ¢ amended in the manner here-

3. Preamble.—Btrike out the words it is hereb

y enacted
Preamble, Hindu Wills Act, XXI of 1870. as foll

the word *¢ and,” ows,” substitute

and add th
: «Wh e 1 the foll
rules for the execution, attestation, revocation, :Zz?:alltinlts

of the wills of such persons, it is hereby enacted as follo,ws ”t?l‘pretatmn, and. probate

This appears to be necessary for two reasons, because L
(!) The B}l} does.more tha merely confer a t

fo.r certain formalities which are in?endéd to secur by,
wills and of the intention and ecapacity to execu thn

tamenta,ry power,

rent i
o ek AVAdehce. of e

(2) No reference is made to the Hindu Wi Th
- - - 11 ‘
complete in itself if my suggested amendment of théspe:st(;nt ot 5 - Billwill be

4. Section 3.—Omit this section and substitute the follo:i(:ion 3 be adopted.
g:—

it provides
Xecution of

Section 2, Hindu Wills Act, XXI of 1870 (3) “The followi
) , : he followin i
Boctiong 054800 60 B1s e :nn(;ix;;l Succession Act, 1586%?1:::2:1;?39
Sections 82, 83, 85, 88 to 103 (both tneta iy 'L inclusive) ; :

: h inclusive)
Sectiong 106 2 : umve)
Sectign o to 177 (both inclusive) ; and :

ghall, notwithstanding anythil‘lg contained in section 881 of the
Section 3, Hindu Wills Act, XXI of 1870, & Wills and codicils fn:g::,dbAct’ apply to

Provided that the registration of a . under the powers cont a1y person
. S marri ,Conterred -

the time being in force relating to the m:ri?a;ang? the provisions of a‘;}y’, tl;x:tAfct.
katayam and Aliyasantana Laws shall not revoke persons following the "y or
nothing herein contained shall authorise any such wi

oo er
i : . testator t codicil, and th
could not have alienated inter vivos ; = e be_queath ro d that
law of adoption.” s and that nothing herein eontailll)edp:hallrty :flfléz:;lahe
ny

(4) “Nothing contained in this Act shall affect the

% . . privﬂe es of ﬁglfts’ duties and
.sectxoe 5, Hinda Wills Act, XXT of 1870, ¢ y1a dgras.,g the Administrator-General

o

——— -~

P
:

‘to be dispose

' i tio
was that the right to testa
‘Statement of Objects and Reaso

U S
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: d in the said sections and parts of the Indian Succession

(§) Tn this bt Act, all words defined in section 3 of the

same Act shall, unless there be something

repugnant in the subject or context, be

ed to have the same meaning as the said section 3 has attached to such words

Section 6, Hindu Wills Act, XXI of 1870.

deemed :

espectively. :
resp And in applying sections 62, 63, 92, 96, 98, 09, 100, 101, 102 and 103
f the said Succession Act to wills and codicils made under this Act, the words *‘ son,
5 » & ghild ”” and ¢ children” shall be deemed to include an adopted child, and
¢ sons, “c d children ?” shall be deemed to include the children, whether adopted
the:::.(t);gal féf)a;?l of a child, whether adopted or natural born; and the expression
or ke ’

¢ danghter-in-law ” ghall be deemed to include the wife of an adopted son.

. , ¢ will prevent the setting up of nun-cupative wills, secure

i Th]ls ? rr;::gezf:cutiou oIt') all wills made under this Act, and confine the testa-

the c:ue) a;(().wet;l' to devise by will of such property only as the testator could transfer
mentary p! ;

by gift inter IV0S.

i i - 1 ” : .
vl ¢ e ” and “intestate succession’ contained in
6. The provisos about ¢ maintenance

tion 3 of the Hindu Wills Act are omitted as inapplicable or undesirable.

section . d to intestacy there seefns to be considerable difference of opinion as
With regul:f On should be conceded to the widow and children. Moreover,

to yv_hat rights, 11 ‘a )\;’v}mther any difference is to be made between persons whose

it is'not quite ¢ e'ai red under the proposed Marriage Bill and thosg who are not

marriages are regiy’e Probably it is wiser to leave this subject open,

. ¢ and wife.
registered as husband . 2 S T S o 2 :
8 d of hereafter, if necessary, 1n @ manner somewhat similar to the Parsi

Succession Act, 1560. .
J. H. SPRING BRANSON,

: (Signed)
MADRAS, : Advocale- General.
17¢h April 1895 .

WIE, Esq., Acting Registrar of the High Court of Judica-
Fromti?-é in)p(:fla(tjeOSide, ,to the’ Chief Se(:l%tary to Governutl)eut, dated Madras,
211(1,1[“5' 1895, No. 1324.

G.0., No. 15, Legislative, dated 25th February 1895,
s ini f the Honourable the Judges, a Bill to confer upon persons
forwmdmg; f,?ir ;}ée Oo%mi(l):d(:-us who are governed b; the Marumakkatayam or the
in the Prest eawyof [nheritance testamentary power over their separate and self-
Aliyasantana gl directed to forward minutes recorded by the Honourable

. t e . K

With reference t0

e

. Minutes.

r aage of the Bill in professing fo confer upon persons
Mr. Justice };g"k“" -';iggayl;ig orgAﬁyasantz_ma Law of Inheri#nce testamentary I;aowers
governed by the N“:m 1t is by no means certain that the limited testamentary power which
appears to me 1nacouray e‘does' not exist already. It has never been decided that it does not
it is proposed fo f:onfc;( o (Indisn Law Reports XII, Madras, 126) it was pointed out that,
exist and in Alami V- iy e, P Malabar in regard to self-acquired property regulating its
since 1826, wills have £ ometimes giving it to one class of heirs in preference to another. I
future management 1111,s T etor of 315t January 1894, No. 112, that the proposal of Government
observe from Mr. Lyall’s lett 5 in respect of self-acquired property should be declared and the
ns appears {0 contemplate a declaratory bill only. I would there-
hat the title and preamble of the Bill be altered accordingly. This is not a
: . a.b | amendment but is one of substantial importance since, if the Bill purports
uestion of mere verba a Lot in existence before, it might be construed so as to invalidate
to confer. rights whAwh vaere tho passing of the Act, and this certainly cannot have been intended.
documents executed be Orebelapd"clﬂ ratory one and it should come into effect from the date of the

" hould therefore elf e g
;:siix?;tlie(f,zofv This lutter provision has been overlooked in the draft Bill. .

fore recommend t
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T doubt whether it is expedient to use the phrase ¢ separate and self-acquired
I do not understand what distinction is intended. Apparently the object of theugﬁis.tlgrgpe{ty.
that a testator shall have the same power to devise by will sel DER R

% f-acquired pro
alienate it infer vivos. I think it will be sufficient to use the term * self-acpquil;zatyf, S:Ol;zrtl;as to

It appears to me open to considerable doubt whether the Hindu Wiils Ae
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¢ he Judges of the High Court will be reguestqd to favour Govern-
mentTv:‘];hHg];leti)xl'e(fpiiioﬁ gas to- the advisability of recasting the Bill"on the lines

can be conveniently applied to such wills. It must be remembered that the Hit&dkux %%lofAlS‘m) recomménded by the Advocate Gene’ral : s ih e 6% gl o
also the Indian Succession Act (many of the provisions of which are imported by se t'l 8 - ot as 9. The Government accepts ME, Justlcq PaI.' er's sugg 2 toaly Bill shog
PRGN L Tk SSRGS B g S AR fo);m gfwn et be declaratory in form and presumes that this object will be sufficiently provided for
This is not existent in Malabar ; and there might be difficulty in applying sections 46 (?En%mge' by making thé first part of the preamble run as follows : —
and other sections of the Indian Succession Act to a community in which there are , 62, 63, 96 y g : SR ool i L mgmes
women and in which a man bas (in law) no lineal descendants. T observe that the (;m BAied « Whereas it is expedient to declare that persons in feInliesl-m g' ossess testamentar
of India is not prepared to extend Act XXI of 1870 to the whole of the Madras PmsileVemment gove rned by the Marumakkatayam or Aliyasantana Law o eritance posses , y
only approves of the suggestion to extend it to Malabar on the ground that where tlgél cyhand . power over their self-aoquired property. ' .
hitherto been mno wills at all, the Legislature may in conceding the privilege of testati i . o DA, o ;
T all conditions essential to due formality. The records of our Courts show that the I'ém,irsl lmflpos_e . e (True Extrac ) | A ‘
argument is historically inaccurate, and that the execution of wills can be tracedpback : Of o i ; L. DAVIDSON, &
1826. I can see no reason to extend to the classes governed by Marumakkatayam andSAzllir as 1 : e el Ly o
santanam Laws the provisions of an Act which the Government hesitates to extend to the = 1 ” g, : ‘
the Presidency and the fact that that Act is obviobsly framed for communities having & le e i‘efsxt of | :
of marriage renders the proposal still mere unsuitable. It might of course be possible to i%:roé)rrn |
a modified form of the provisions of the Indian Succession Act, but I should hesitate to tak ucﬁ 1 i
a step without further experience of the effect produced by passing a simple declaratory Biue suc 11® 3
Mr. Justice Shephard.—The words “in the Presidency of Madras” seem to me su er‘ﬁ i i "
as the Act is expressly declared to apply to the Presidency only. If it is necessary tg usu:{ls 1§
word * separate ” at all, T would say “separate or self-acquired.” Either word, it seems t: m16 4 0 e
would serve by itself. But the phrase “separate and self-acquired” may mislead. Instead e% i
the reference to *sound mind and minors” in section 2, I would suggest in substitution for tl? i -
third section : * The provisions of the Hindu Wills Act shall apply to all dispositions made und S 1
this Act and shall be read herewith.” That would make it clear that the whole Act is to a ler g | To the Hon’ble the Chief Justice with CL. .
which perhaps is not beyond dgubt in the third section as it is drafted. Otherwise I see no 0%}')30'.’ ! Lo il the Advoeate-General.
tion to the Bill and think it will be a most salutary piece of legislation. L 4 s: Hearble O, Sankaran Nayar.
Mr. Justice Best.—The Bill, as drafted, appears to be sufficient for the purpose in view. i ’ a =

# Tt seems to me that Act XXT of 1870 can be applied in its entirety.

Mr. Justice Subramania Aiyar.— 1 see no objection to the Bill. T would apply t i
of the Hindu Wills Act without modifications. d Pply the provisions

R ]

Demi-official from the Honourable C. SANKARAN NAYAR, to the Under ;
Secretary to Government, P‘ublic Department, dated Madras, 3rd J uly 1895. |
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1 have received your letter of the 28th June enclosing a copy of t h
by the Advocate-General. g a copy of the Bill drafted

The only objection that has been raise® to section (2) is t :
book recently published in London. You will find the( gbjecﬁl(l)i Oslzztidﬁﬁld in a
. 473, Appendix. This was sent to me by Sir Philip Hutchins of the Secreta age f
State’s Council, through the Honourable Mr. Price, who I believe circulated it ry of | i -
the Council Members before forwarding it to me. SRy g .

As however we propose to legalize Malabar marriages, the objection i !
to me loses a great deal of its force. If however thegMz’a.rriage:) I];i?ltl?s] Illf)tappears
into law, then we may have to consider whether any weight is to be attached tpaiif'd ) ,
objection. ' 0 this i , : ..

-

ot
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ENCLOSURE.

Objection.

An opponent of marriage legislation proposes, as an alternativ. ; | /

- “ gvery pg-lf)son whose personal law is the Mur?lmakkatayam law, anl de;:i‘]fi;llo;osthe de{-fgct that ' LB

not a minor, shall be competent to dispose of his self-acquired separate propert l;)un .m1’1,1d and 3k :

this is unnecessarily revolutionary. 1t is desirable to enable fathers to provi deyfo {h“j’ﬂl. _ But S ;

even though their doing so reduces the amount of the Tarwad’s i Ilheritance? beu- Ph{ld:en, i

desirable that men should be empowered to disinherit their Tarwad for the Pt fut 1t is not . |

whom they are not respectably married : such an innovation would be like the Ptzﬁe women to £ I\ 2
. latio in E‘ypf , & way of combining the disadvantages of two separate systems of juf{?ﬁ dl:gm- oy N ¢ . ’
g = 23 ' . Exd. 8. 7. Pereirs. . . "
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Bill to confer upon persons following
} the Marumakkatayam and Aliya-
’ cantana Laws of Inheritance | . :

testamentary power over their
geparate and self-acquired *

'.

{ *  property. :
z ng the Hon’ble the Judges of the High

Court to favour this Government with their

] our iy S : v

¥ opinion 88 to the advisability of recasting the —

i‘ on the lines recommende by the Advocate-
General, and accepting Mr. Justice Parker’s

) suggestion that the — should be declaratory in -

form.
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