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GOVERNMENT OF MADRAS.

LEGISLATIVE DEPARTMENT.

Reap—again the following paper :—
G.0., Mis. No. 108, Legislative, dated 25th October 1895.

ch from the Right Hon’ble Lord GEORGE HAMILTON,

to His Excellency the Right

of State for India,
uneil, Fort St. George, dated India Office,

(Legislative) :—
ive Department, No. 4,
f the revised Malabar

Read—the following despat
*" Her Majesty’s Secretary
Hon'ble the Governor in Co

London, 26th September 1895, No. 1

uncil your letter in the Legislat

1 have considered in Co
losing for information a copy ©

. dated 26th June 1895, enc
Marriage Bill.

2. 1 approv

1 am of opinion

excommunication.

3. Religious excomm

seribed ; 1t8 actual scope at the
41 am not aware that it has h

any other custom. .
by any positive enactment of our legislatures.

1 of the Bill, but with regard to section 7

o generally of the provisio
oid any reference in the Bill to religious

that it is expedient to av

anication is an arbitrary power, not defined or circum-
but it may vary like

present day may be woll known,
itherto been openly recognized

e et

dated 25th October 1895.

with the request that he
ill in order to meet the

0. 108, Legislative,

n’ble C. Sankaran Nayar,
proposes to make in the B

Order—Mis- N

icated to the Ho

Commu
amendments he

‘11 state what
e the Secretary of State.

wishes of
(True Extract.)

(Signed) L. DAVIDSON,
Ag. Under Secy. lo Govt.
To the Hon’ble C. Sankaran Nayar.
gAD—also the following paper :—
Temi-official grom the Hon’ble C. Sankaran Nayar, dated 31st October 1895.
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2 No. 115, Leeistative, 6t Novemser 1895.

i~

Orper—No. 115, Legislative, dated 6th &ovember 1895.

Communicated to the Select Committee with the remark that the following
amendments which have been proposed by the Hon’ble C. Sankaran Nayar appear
meet the objection taken by the Right Hon’ble the Secretary of State : —

¢ Section T.—For clause (a) substitute—
¢ (@) The relation of the parties must not be such in respect of consanguinity |
) or affinity that by the recognized custom of the caste or castes or § .
community or communities to which the parties belong a marriage |

connection between them would be prohibited.’

¢ For clause (c) substitute the following :—
¢ (¢) Cohabitation between the parties must not be prohibited by the recog- |
el nized custom of the caste, if any, to which the parties may belong.’ ™ /

(True Extract.)

'

Ag. Under Secy. to Govt..

To the Seleot Committee..

Exd. A, Raitt.

-
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ForM oF MARRIAGE AND REGISTRATION.

When I asked for leave to introduce this Bill I have described the various forms
of marriage which are recognized as creating the relation of husband and wife in
society. In a marriage regularly performed, the horoscopes of the bride and bride-
groom are examined by an astrologer and a day is fixed. Formal leave is obtained
by the bridegroom from his elders, and on the appointed day he is taken in procession
to the bride’s house, the auspicious hour is then announced by the astrologer, certain
ceremonies are gone through, and the marriage is consummated. Tt may be that all
these formalities are not always gone through. There is very great difference of -
opinion among witnesses as to what formalities are essential to the formation of
relation. Some witnesses even go so far to say that there is no ceremony or form -
that 1s essential, that mutual consent alone is necessary ; according to a few others,
cohabitation and subsequent acknowledgment of the relation is all that is required.
In some parts of the district the Brahmins and the Rajas marry their Nair wives
with certain ceremonies; in other parts no formality is, as a rule, observed.
According to some, the same distinction is observed in some parts of the district
between marriages of Nairs of equal class and of superior and inferior classes.
Rama Vurmah Raja of Parapanad, one of the Commissioners, states in his report: )
* As taluks differ, so do the forms of marriage. In some taluks there are two or three
forms of marriage. In the same form of marriage the ceremonies observed and the | |
formalities gone through vary as amsoms or desoms do. In some places of Malabar |/
there is mno form of marriage even in its simplest sense.” 1f we consider all the
formalities essential, a good number of those sexual Gonnections which are considered ‘
honourable may have to be rezarded as simply concubinages, while some witnesses q
who hold no formality is essential would practically obliterate the distinction
between marriage and concubinage. N aturally, therefore, the result of this uneer-y {4
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tainty must be to lower the general moral tone, obscure the distinction between
marriage and concubinage and afford facilities for passing off concubinage as marriage. |
Accepting the view that marriage is essentially a civil contract, the Royal Commission i
on the laws-of marriage of 1863 observe : « Society is entitled to insist that persons ‘
who are about to marry should celebrate the most important engagement in an
open and unequivocal manner after due compliance with certain simple and uniform
ceremonies.  The law makes elear and full provision for contracts g¢ftecting the sale
of houses and land, horses and dogs and goods and chattels of every description, and
why marriage, the most important of all haman contracts, should not be as anxiously
defined and provided for, and thus placed beyond the reach of fraud and doubf,
appears to be one of the greatest anomalies in the law of a Christian country.” 1t is
useful to bear these observations in mind.

One of the great objects of legislation being, therefore, to place marriage beyond ?
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the reach of fraud and doubt, to give such security to a marriage union that,a certain
formality being.complied with, it should: afterwards be open to challenge, if at all,
only on grounds which are certain and specified, I adopted the form of solemnizing
marriages before a Registrar which had already obtained the sanction of Government
(Act 1IT of 1872). My reasons were that no particular form of marriage has been
accepted by a majority of people in Malabar and few people were agreed as to what
were essential to form a marriage union, and, as long as these forms and ceremonies
are considered essential to the validity of a marriage, doubts may often arise as to
their validity and persons interested will attempt to set aside these marriages on the
ground that they were irregularly and not duly performed.

This Bill abandons these provisions and it drops the statutory form of marriag‘e.
Legislation which deals with the law of marriage which must influence the moral
condition of the people must have their sympathy and support. They have now

Malabar Marriagy gy

Communiating ¢, ¢
L e Select .
N prtch :;gmpg;;mlhght rEIlon’ble ttgogle?rl:tt:re de’}

3 re i o
g 3 : remark that certajn aﬁndginge m*, withythe

ol Hon’ble C. Sankaran Na Posed by the adopted various forms of marriage which prevail in various parts- of the district.
" ; objection taken by t&”ﬁp}})}ear to meet ¢he They do not want a statutory form. Further, it is certain that(s atutory form wi
S i Secretary of State, "84t Hon’bl g, not be generally adopted for some time to come, and it does nof* enable parents to

- legitimise their children born previously to marriage before the Registrar. It is
impossible, therefore, to adopt a law which requires solemnization. before a Marriage
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as marriages could be registered only after notice to the karnavan
of the tarwad, as the tarwad and the caste are empowered to ‘protest against regis-
tration, it is scarcely likely that there will be any violation of family or social

nt to the union, believing there is

usage. When the responsible guardians: conse
10 obstacle to the marriage, when the tarwads of: the parties celebrate the marriage

with the usual ceremonies, and the members of the castes of the parties sanc-

tion it by their attendance and taking part in the ceremonies and festivities that
accompany the consum

mation of the marriage, and when the tarwad after notice to
4 them and the caste people. allow the m?rriag_e to be registered and the gl}ardizu'ls give
their consernt to such registration as if no impediment to the union existed, it may

be safely assumed that the marriage has been in strict con

formity to custom and 1t
should not afterwards be impeached on that ground. ‘It reasonable time for bring-
ing forward objection to

the registration of a marriage is given it appears just and
i =l —— . 30 0¢b-
proper that registration ghould be final.”— oy 3 24

Government Orderd L entirely agree in
Where the parties do not belong to any particular caste,

Registrar as essential to its valid;
its validity, and o
¥ thus ereat or caste usage;

of children born previ e adi

connection itself rrlx);vvlll(;.‘:rﬂy;);gna'}gr;‘;gseQueut to regis?ﬁ?;;nc&xtze:; the status

measure from attaini - according t g e marriage

give up the statutory l;grn??; f]:’f:;iderable degree ng sz:c\giom.wltﬁnll by
: g - e

proceed to legalize under certain coﬁﬁ?ﬁgzs repugnant to the feeling o? :ietgﬁzifffzﬁ

same as evidence of its legal re i Pl

: . E2k rhoogiitn v m that relation, may reei

\marnages by society that are a{iluwgclll. toItbls otily such unions ;; ar?; ] glst_erdtbe
‘ecoguized as

Registrati 1z - 43
g on will also materially serve {he pue registered under the proposed Aect
these observations,

marriage was advocated and rpose with whi
statutory form. By regi remedy the evils intend yrd the statutory form of this view.
Y registration and g ed to be 3 !
cate shall be evidence of the trul:h i 10g (section 12) t,p" ovided against by the b of course, do not apply.
contemporary and unimpeachable evidgf]t efs atementa ther elilatc::;? ‘magnage s C
ce of the fact of alned, we secure ONSANGUINITY.

n of the parties be such that marriage between them is
prohibited by their usage, then the Registrar shall not register the marriage if objected
to. According to our custom, the rule as founded on consanguinity is—persons
descended from a common female ancestor are not allowed to marry one another.
With reference to forbidden affinity, there is a difference of opinion. It seems to be
admitted that prohibition extends te such relations as stand in the position of parent
and children. ~ Whether it extends further and how far it extends I am unable to say
as the inquiry showed a conflict of opinion on this point. It appears to be clear,
however, that the rule of prohibition as regards affinity is not the same as the rule
respecting consanguinity. We have therefore provided, as T have already stated, that

the Registrar shall not register marriages when objection is raised to the same as being
, but even a registered marriage if opposed to custom

lated to each other within the fourth degree.

Again, if the relatio

more conditions of a valid 1
. : marriage.
ﬁlaimage must be in the form cgsto
o‘:d(::-g::n tAs S&r Muthusami Ai
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re ) T i 1 .
Caste—Speroy 7 (e) ge of 21. will be void if the parties are re
. 19

Further, the main object

G - of i :
overnment, to provide unimpelz;igh]:ganon being,
e

Bieamy.

necessary to secure, i : as stated |
registered. Ever;’f;i illaptsmble, that no m:;édenee of a . us{g:,lllafhe
parties to take the necelssy; b therefore Z%f ok Hy not e(l)‘zf
. ’ ir ?e
custom. Tt is another condi);j:teps to preveng rexc:ito the relations

1 OF registration flrgy g O marr

also void notwithstanding registration if either of the parties nas
which is still subsisting. As to polyandry it has
acknowledged to prevail but seldom, and as freedom
tion cannot be objected to as effecting a material
As pointed out in, the Proceedings of the Gov-

Proqeediugs of . il
mﬂrnago, it is e ]
of either of the

[;& marriage is
previously registered a marriage
died out, and as to polygamy it is
of divorce is allowed this prohibi

should not be one
that woul -
on accou : uld 180
to op o:: Sokglats mfﬁéﬁbns ntatl[ulhf“rfellure of caste :he Marriage tog(l?e Op? . :3 change in the habits of the people.
thi lp ", any caste or soeig] € policy adg ted 1 ] religioys ex registars ernment of Madras, dated 80th October 1894, * such a prohibition is necessary
ellzneg:dagmn is not availed 1;;3 Ee of the PeOPIE.p w n this™ 1 iTh Commnmca.tzmn» to prevent those difficulties as to the right to maintenance and the devolution of Pro'-
egislgt‘ 0- At the same time it Y en to set gt defl e have ¢, 8ce on the ; and nok v perty which will certainly otherwise arise. » ]t is also remarkable that in Natal
ks 10n caste or any clyg 1t 1s necess'ary % e ance the y sages of one hand that . polygamous marriages of Indians are prohibited though such marriages contracted in
u :d nay bave' heen hit‘x:r? ol v M place brovide againgt em}‘:o Sl odrsto i i Tndia are recoguized there. I may state that the Commissioners were unanimous in 1|
xgn ard agamst stereotyrip “ET0 possesseq by 4 r'estnen(ms on the l.gzenng by thi R holding that polygamy and polyandry ought not to be recognized by the proposed Act. I
Bi??.t aﬁi Ssieh of Onstoxi. usa%e o l.egishltiurfl 3b&1€ember It is altlio r:zezsfs:,ycug § Having dealt with registration, I now proceed to the civil rights that are attached
who is intirgz?ib?r of the tarw:seoff’.n’{Ciples have bee?im must be left for develoP” 1 to registered marriages. - 150- {0, axanl; ‘ %
the ‘marriage shalin the matter may rele her of the partizfto;u view in drafting this £ First as to maintenance and guardianship. =
bring a suit to de lanot be registereq ord his objection befor a111]y other individual 18 According to the theory of the law, the members of a tarwad all tracing their
in case of hig spoce. (P2 the marrg O '8 certain period dustue e Siowar. Thed 88 doscent from a common female ancestor in the female lino live together under the
otherwise it s 00%33 n the suit, th ege 18 qbnoxious to the u:,g :}:fot’b"me he may - guidance and superintendence generally of the senior male called the karnavan.
Y be.” But if the mar’:}arnage shall not, of égc’)eurae b: w&eﬁ He is constituted the legal guardian of all the children in the tarwad, both
: : 5 lifetime and after her death, and the father has by law no right
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o : In the words of the High Court, ¢ by the principles of the law in
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