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( The Advocate General’s opinion read
{
rv : | above will be communicated to the Muni-
i ] |
‘B
‘ cipal Council,Conjeeveral, From this
i
it will be seen that the Muniicipality has
, | no power to summarily remove encroach-
|
~ | 3 G :
! ments of long standing,as after the lapse
LN ;
i of twelve years the owners have acquired
I o A
i
’ a prescriptive title to then,
T /-4
Note
From letter received in 2 The Chairman will accordingly be

\ the office,it appears that
\. the paid chairman has assuueq requested to take immediate steps to deal

- ] — L
charge of his of iee, .
iy Lo with all the encroachments in the town

of not more than 12 years standing in

the manner suggested by the sSub-Collectox
in paras.3 & 9 of his letter,and to re-
port by the 31lst August next what action

has been taken upon this order,

3 The Sub-Collector’s recommendation
to levy a rent of four annas per square
yard on encroachments falling under

clags (1)referred to in para,l0 of his

[a—

-

. letter is approved., le will be requesteds
/{ ‘

to state what rates he would sugpgest ea!
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2
and (3). Encroachuents— con leeveram {??( No. 863 M., 21sr May 1896.
4 . The Muni Cipa 1 Council should di s E i £y F e e aa e e D 8 1 T T
s oy Municipalits
1y understand that it is one of its i
Lost important duties to rpkserve the ’ GOVERNMENT OF MADRAS, *
% |
Public roads and streets under its |
. LOCAL AND MUNICIPAL DEPARTMENT.
charge from being. encroached Upon,and ? :
the Government must ip&ist upon shesuch | s i
<9 e o e B Reap—again the following paper : —
sures being  taken as wil ; , %l SE
o W1lll prevent (.0., Mis. No. 1024 M., dated 26th June 1895.
the recurrence of such a deplorable statle [ Aspstracr.—Stating that the manner in which the Conjeeveram Municipal Council has been
f affai dealing with the question of street encroachments is highly discreditable, and requesting the
01 allalrs.as has been di sclosed by the Collector of Chingleput to direct the Sub-Coyector to inspect the koradus in the town, make out
¥ a list of those which should be removed and "see that they are removed, and to submit proposals
Present enquiry, for charging rents on lands assigned for the construction of koradus.
5. The Superintendent,?.evenue Survey qf
BBl o Tonusat 4¢3 . Rrap—also the following papers :—
squested t axpedite v .
O expedite the suryey From C. H. MOUNSEY, Esq., Acting Collector of Chingleput, to the Chief
of the town,which is noy VR i Br Secretary to Government, dated Karunguzhi, 30th September 1895, Ref. on
gress, No. 97-Municipal.
, I have the honour to report, as directed in G.O., Mis. No. 1024 M., of the 26th
June 1895, upon the action taken upon that order which instructed me to depute the
S l Q 6 , Sub-Collector to proceed to Conjeeveram and take the necessary steps for removal
%/ﬁ ; 9 ’ of encroachments upon street poramboke, and to propose a system of rates on such
11 ) i encroachments. ;
l% f 9. The order was received by me on the 5th July in camp and orders were
‘ drafted that day, though they did not leave the office till the 11th July. In addition
{ to directing the Sub-Collector in the terms of the Govgrnment Order, I asked him to
report the dates on which the Chairman first issued notices to remove * koradus ”’ and

to report all cases he found in which licenses had been given but not acted on and to
be careful that no ¢ koradus ” were run up under pretence of such licenses by people
after hearing of the order. I asked for an ad inferim report on the 1st September
and a final reports; this was received at 7 p.u. last night. I asked also at the same
time the Chairman of the Municipality to let me know the number of licenses not acted
upon by the st July and the number he had withdrawn in consequence and also for
an ad interim and final report,

3. On the 20th July the Sub-Collector began work in Conjeeveram. On the 27th
July he asked for instructions as to whether he was to inspect “ koradus ” built since
20th February 1889 (the date when municipalities lost the power of transferring
landed property without sanction) or all ‘ koradus;” he also wished to know if
he had to inmspect only ¢ koradus” or all encroachments. His letter, Ref. on
No. 1200-Collr. of 1895, dated 27th July, was forwarded to you and the Sub-

X Collector was directed on the st August to confine his attention to @/l encroachments
since 20th February 1889. i

4. From the 16th to the 20th August, I camped in#Conjeeveram for the sake of
seeing myself the difficulties that had to be overcome and of hearing the municipality
upon the subject, as I expected that they would wish to interview me. At their
request, on the 19th August, I received sixteen of the Municipal Councillors. They
asked me to transmit their views to Government. These I may briefly préecis as
follows :—

« This is a holy but poor town and every house-holder wishes to make his house partake
of the nature of a chattram, and so he builds upon public land, street poramboke, land that is not
his private property, a koradu” in front of his house to w@ioh th? publiec have free right of
access especially during festivals, as they are built for the pilgrims chiefly. These festivals occur
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the house-owner enjoys the use ofthem, but not exclu-

“ koradus,” man .
: y of which were then

] the 2ot were taken .
to get houses into one line andptp::l::igom: The muniei ality, after f:o ‘!'n“the main wall of one
to some houses. To attempt to re Projections allowed new * koradus * started, with a view
seventy or eighty years will cause move some of the old “ koradus »* hius and pials to be built
in Mr. Barlow’s time lost a test endless law suits and loss to the m: Which have been in existenco
enough ; but of course eve: ::iw b There is no necessity to so rem ty. The municipality
be rare, should be r:fnnoved.ry o thak in seriously an obstruction t: ‘tr::ﬁiem as the streets are wide
the Survey Department and dem;ﬁr;:ﬁtbm?}? er encroachments the to“qs;l‘?ul h such cases will
In regard to the rent Y the municipality. be surveyed by

: ‘ 1% proposed to be levi
paying Rs. 2 house rent will # evied at the rat i
will be taxed Rs. 30 t:)l Rs. 3aaveﬁpay b a.nde-:-fh:l? fim
and As. 4 per 100 square f i i .gonnoxllnrs_ decided that ¢ komglg’mamhob' 32a sanse houses
16 panaiih illtinghy: Fife onleetymtomo 8 to the importance of the street ; but :ld be tu;d As. 8
bey his resolution

N A P B Pt AT NI

pies a square foot, many houses

create great misery and put u Government, To 1
e at upon th o levy such - WS
objection to charging a &I it 'upoentz:n a burden too heavy to be& m::e,ﬁ is will

put up for the purposes of trade for instance,”
5. The municipality re :
. 4D equested ir vi
“for justice and favourab‘lle eo?mifl?ttgh S sl
recording them. ; P a0

6. In regard. to the difficulties :

represented to me demi-officially that ﬂga &Sllza ﬁe fo be overcome, Mr. Buckley had

he counld do single-handed. Putti had before him was one

e i 2 = utting upon one side the actual work of greater than
o bgs_- takwas no doubt much covert opposition from the mumn?‘*“?-ﬂng and

ac 1;)1111 eing taken. One councillor indeed suggested there should &Pahty fo

{a)no ﬁel;ﬁuggeste@ that each case should be separately considered om its el
ut finally they did decide that the Chairman was to take action Afteown b

my inspection the time that was taken up in inquiring and meas{lrin Sl

¢ koradus ” presumably built upon street Ry
ably 3 poramboke, I addressed the Sub-

the 27th August directing him to confine himself for the present ’So :2 Sl?tlil;lmtor &
each case of encroachment that was actually objectionable, except in so f%r a8 %euﬁog
to report upon the rates to be levied. I thought it possible that this restriction Wouiid

save him much trouble in enabling him to leave unobjectionable encroachments alone

7. On the 3rd September the Probationary De
! ‘ uty Collect
t;nimntahRoSW was directed to work _under the Sgb-Cogle(zsorOetlf cé?);%i&}a.lRy. C.AHanu-
me the Sub-Collector was unavoidably absent on revenue duties Jb{xt ozlliile 9ttht::11?t
’ - e

"Probationary Deputy Collector joi i 128
o ry Deputy ector joined him and has been working with him ever

8. Inreply to my call upon the Chairm i ion i

issued since February 1889, I} received a rel?ll;r f)?]rtll?folrmﬁt?lniﬁtgt rf‘ga}*d 5 HCEI‘ISGS

passes hﬁddbfeen issued fog‘ all kl_nds of construction and repairs: and &f tlhDg s

z%s‘e‘si{ oz; :1: _ ?,r thorough mspection; that no licenses had been g"rante?i fto ke

fm-th;- z;eus : smc? 30th April 1894, and that therefore none were in fr S i
port would be made after inspection which would last some tixr(:::ce poc 4

9. Except the Sub-Collector’s report of the 28th i i
SRR ins is : .

lIml:f:t.svea.r dI ﬁ;and 11;154 original report and enclosures. T gf t,g?altllstlz ag:th : lEfOrmatmn

P ftamts;e in carrying out a complicated and difficult inqui AT .
ex:rglse : f tﬁ ‘;;th the greatest patience. His report shows th-(%u}lll"y 8
?:war?;l c;) ae % te§‘{)land I only regret that his work uI; to ddatls h]abours it
letter Butyif ng'()tﬁ;lngl he B 0 . exglmnal by paragra hseﬂ ?Sdm)t e
aipon has been coll g has yet actually heen done the informatiopn kP2
p : collected to a large extent—uide the end of N B T
Collector’s report. nd of paragraph 3 of the Sub-

ight be laid before G
now I take this ;ppomt';*”;;

10. In regard to the Sub-Collector’s : o
levy of rent, I should say that eviction ( relt‘;aﬁkofﬂ;a‘t‘f e:'ilctmn is ill
v‘vorked ‘Z?vt under the provisions of the Criminal P ogerg -
4 koradu ” to be removed is technically a nuisance by bairng u;r

H egal so is the

) cannot be illegal if
e Code, that is, if the
on a public thoroughfare

7
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especially when the municipality as a body say these  koradus ” are not originally put
up in opposition to the rights of the public. But it may be highly inexpedient to
order removal, whereas it may be expedient to levy rent with the alternative of
removal if rent be not paid. The difficulty I see is that the municipality cannot do
so in cases of any ¢ koradu ”’ in existence over twelve years, though Government might
be able todo so. This distinction between the rights of Government and of the muni-
cipality in dealing with this question, I request, may not be lost sight of. It would be
a pity to order the municipality to levy a rate, to have the order disputed as against
the municipality in a Civil Court and for the municipality to lose their case. The
vast majority of encroachments are far older than twelve years, and 1 really don’t see
how the municipality asa corporate body can touch them.

11. Lastly,in regard to the rent to be levied, the Sub-Collector suggests As. 4
for every square yard or part of a yard, which he admits is a trifle below the minimum

rate proposed by Government.

12. Mr. Buckley classifies ¢ koradus ” into three sorts :—

(i) Plain open ““ koradus » __Tn regard to these if the builder or his represen-
tative admits in writing_that he has no claim fo them to the exclusion of the public,
T would suggest they be untaxed and removed at public expense if found to be
objectionable. If the builder or his representative claims that they are his (presuming
they are on street poramboke) and will not give an admission in writing, I suggest
that a test case be taken on the Magisterial side by an order to remove one as a
nuisance. If Government is successful their point will be gained, if unsuccessful
nothing will be lost as it will be proved Government has lost its right and the builder
or his representative has the right to know fully his legal position. Supposing he
claims a jury, I think that a lawyer far above the reproach of being swayed by the
wishes of Government should be selected as one of the members. The house-owner
would select his own man and an independent official might be the other.

(ii) Open  koradus” with sarmanai.—These are clearly claimed as private
property. If on street porambolke I should charge them at the ra{;e'Mr. Buckley
suggests. If they object the matter can only be settled by a Civil or Criminal
Court—1I mean that the Government not the municipality should charge them, Govern-
ment afterwards transferring the funds so collected, if they like, to the municipality.

iii) All covered encroachments.—1 should divide these into permanent and
temporary—the temporary ones being dealt with under ordinary license fees—but
every thing, however, fragile in its erection to be considered a permanent one, if in
existence more than a year and the fee to be As. 5 a square yard not As. 4.

13. Lastly, I support the Sub-Collector in his opinion that it will be advisable to
survey the town of Conjeeveram as soon as possible.

ENOLOSURES.

From L. E. BUCKLEY, Esq., Acting Sub-Collector of Chingleput, to the Chairman,
Conjeeveram Municipal Council, dated Conjeeveram, 26th September 1895.

Adverting to G.0., Mis. No. 1024 M., dated 26th June 1895, T'have the honour
to draw your attention to the condition of Aiyangarpalaiyam street. The eastern end
of the street is comparatively broad, but the western end has been much encroached
upon, so much so, indeed, that a 30-feet road is only 10 feet or so in parts. I have
made a most careful measurement of the street and find that positively every house
(with its backyard) occupies a larger area than it is entitled to. The main walls of
the houses appear to me to be built on the very limit of the sites. It will be a hard-
ship, I think, to enforce the removal of verandahs not more than b feet breadth, and
T recommend that those at present existing may be allowed to stand on payment of
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ront s progosed n the
tionable and shoulq bz Government Orger. The “k %
{(i)srt traffic. T request l;;ﬁllot‘:)edt;k If this is done the :{:ge?’wnllm‘:vevfer, are very objec-
dof these “ koradus™ will beefsteps for the removal of « ke s dsufgcxent R
and 24 and 12 and 13 have hero 2 VF0ed shortly. The lancs tatoeer 1C, 53
Tespectively, e n encroached upon by about Se; I:ethenh houses 23
: eet and half a foot,

—

From L. E BﬁG :
A KLEY, §
8q., Sub-Coll i
at 1 ector of hmg
leput, dated Conjeeveram, 28th Sep.ien?l > lg’gl’“t, to the Collector of

5, No. 1184-Collr.

94, and, after dispos;
on S0 Posing of cageg ecei :
on 20th July to carry out the ordey. "5 X0 107 hearing ¥ me on 12th July

days on this

vidual holdings is the paj
: palmash record : and §
zrt:m which to make my measurements, anI fI c(()luld i
eet the encroachments were usually sm oo o
:zgmnoﬁer{ 1(:Y)Jectionable; but towards
achments became ]
s arger, and the *“kora,

The street is situated at th

heeat shinskag - ¢ extreme edge of the town, i
et all;oﬁ(: ;lljt(;) four or five big fields ; the field in which Ali‘h: village nattam hag
from the boundal';c:(tagnlgs eitiﬁ anduiovered with buildings )i gﬁgp:laiyam ey

: of this village-site which : 0 begin work
extremity of the backyards on the 8 Which are to be found in p]
Ve it Biwigefond T e thenn;f)tllstzrll; ?ﬁg. I worked fo Places at the
expect any measurement based upon the survey si?

moved them som o

iy trans(;) 1};6:18;5:1 a;(i)t.h tI}fldeed, throughout the town survey st

moruing with Mr. Benson, I € most consummate impudenc Y stones have been
trying to replace the ston eputy Director of Land Records, ... I spent one whoe
R s e S, ;)tnzsditﬁ l?xte baekl()f-Aiyangarpalaiyaﬁla:g mtanyI other hours
survey of thine . cunite conclusion was by malk; o found that
what}I s Ii’csl Ozlsugh(eg fxeljti I enclose a rough sgeggk‘ii%rcﬁn ?ﬁlelfendent street
result of my labours—enclo ¢lose a copy of the letter T sent t t;“ 81ve an idea of
sidered should be removed Szre (2)1 enclosed a list of 4] « kOO, dle C"E&u‘man on the
Wis' eotpowerod 3. {asms -n t't the council’s meeting on 26th Julr:l] u? which T cop-
voipeigibiisr e er;eroac? 1ces under sectiong 168, 263 of' th} AS')5> the chairman
lists for three other st s Subs"qm‘ntly on 31st J %ot to the persons
some detail into-th;s re(]eits. I trust I do not uly 1895, I gent similar
difficaltios T had to“;;ze I %1;1 I have done 80, in order that having gone with
Sous Sites, 57 morning. measure up one street it took m g’ OEVIZlag realize the
! > days working

first find nothing de

in the e
all, and not of a vee eastern end op

the west matters
grew w >
dus,” &e., were constructe(;)r:fe ’br‘i‘zll‘: :nhg

3. My investigations showed
°d me that th $iy
ﬁi (;S li:_l‘.(;maflhmteﬂts att(&;che & Ak 5} f:ettlltlignajont(yl' of houses in the town
Memo 1%0 %20(;).12?31? s?lf houses. I therefore asked for j St iDspecting and
ment, and ‘with yd;rri)’e i 27§hJJlﬂy 1895. ending 1$tructllons ooy faf
3 3 rmission, I left Con; e orders of y
attend to my legitimate revenue éuties Whiz?l‘]eﬁzgram g August ;)n ﬁ%‘;"t’;

No answer has been received officially as yet from G Of:eril:n :I‘::lsli)dirabl{h into arrears,
y but at the begmning

e e

3
,
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of this month T returned to Conjeeveram, and under your instructions have been
inspecting the various alienations sanctioned by the council since February 1889.
The town is divided into four wards. I have inspected three up to date. The follow-
ing is the result of my inspections :—

‘ Number of cases in which |
|
1 - —
| | ;

| |  Number | . PO it
Ward., | of cases | Prosecutions are recom- Removal of steps |Removal of pials, |
on list. mended for h‘ul]dmg leading to koradus | koradus, &e., is |

contrary to term of, or is recommended. | recommended. |

| )

without license, ! |
i

e

P YRR T 25

Total .. 846 .

4. T have also made detailed inspections of Addisonpet street—one of the leading
thoroughfare in the town—in two portions where the bazaars had encroached so as
to be abnuisauce. The notes of my inspection have boel} comm}mlr:ated to the council
in one case, and in the other case they will be communicated in a few days, as they
are not yet quite complete. .

5. Mr. Hanumanta Row, Probationary 'I)eputy Collector, arrived here on 10'th
September ; he had previously had no experience of survey. It was to explain him
what had to be done that I selected one of the worst portions of Addisonpet street
for detailed enquires. He was with me on this work for two or three mornings, and,
gince then, I have employed him in inspecting the two tl.lousand and odd cases In
which permission to rebuild or to build ¢ according to plan ”” has been granted by the
municipality since February 1889. The work is progressing fairly. :

6. Although the council empowered dthﬁ ?};%irma? to tahkoe féegitu&i?r s‘tll::i j;(;i; st
its i th July 1895, I directed that the notices shou 3 ”
;I]bvmt?lectl(l)lrgd:; EZ Govel?jnment’on my Ref. on No. 1200 (Collector),. dated 27th J uly
18095. Nearly all the encroachments mentioned in the list, on which the Chairman
was empowered to take action, were constructed before February 1889.

n encroachments that are to

7. The Government order under reference dwells upo

that are to be allowed onrent. The attitude to be taken up with
i):g:emoved A el at determination the Government comes

h these questions depends upon wh _ _ ‘
to inr(:hté) (;)Sctegtiton ofqlimitation. pThe efmmon telief is that if um'ntelgupted poss%s-
sion as against the municipality is proved for twelve years, ax} fel}tclpac der tcaénqzt ‘ﬁ
evicted. With all due respect I beg to combat this view. it is 1511 opted, i wll)
mean that only a very small proportion of objectionable encroac 1;ngllatsl can- be
removed without compensation, and tl}at in on}y about 400 cases (pr(;ha y esslz can
rent be levied for encroachments, for, if there is no power to remove,h e(r}e can be no
power to charge rent. Section 22 of Act IV of 1884 meOWfill'F-" tfhe Soyemor. in
Council to direct that property shall vest 1n @ municipa Coulllcl ; ¢ e saéne se(fﬁfin,
however, also provides that the Governor In (ouncil may cancel such an order. This,

conveyance, but that the munici-

: i t an outright
I think, shows that the transfer is no ¢ beh?ilf S i amsnent Esr lbe prposs ot

lity only holds the property in trust o of xo° (
g:r:'yy;nogn gut (’:heéprovisliong ofythe Act. The municipality has no absolute ownership
in the land, and consequently no individual can (gﬂ:am fromtlthenmulm_elpzihtyi a gtie,
i icipality itself d t possess. Consequently all claims to land by
which the municipality itself does not P Serrmied i

rescription must be preferred against the Government, and

o . .. 60 vears. Let us suppose a case; A having encroached upon and
of limitation s candy b nicipa,lity, tries to turn him out under

:od land for more than 12 years, B, a mu '
gﬁgug‘iﬁ? A flies to the civil cZurt.’ The civil court says A has over 12 years’
possession and gives the suit in his fayour against B. Subsequently B is dissolved
under section 22 of Act IV of 1884. What is A’s position as against Government
if he has occupied the land for less than 60 years? There is now a case in which

e e i

b S
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the municipality has been unable to oust an encroacher in the civil p
the encroachment is' hi-ghly objectionable. I have already expressed ﬁ;r‘ssﬁilugoh
the question of limitation in paragraph 3 of my No. 1884 of 1895, dated 2%th Jun:
1895. 1In this connection I beg to invite your attention to section 168 of Act IV
of 1884 which runs as follows:— ;

(1) The mu_nicipal_couneil may cause any projection, encroach G
struction made against or m front of any building or land in :;ny public I:t‘:z(te,t ({)refg:)e
the coming into operation of this Act, to be removed or altered as they think fit.

(2) * * * * *

(3) If such projection, encroachment, or obstruction shall have been Ia
made, the municipal council shall make reasonable compensation to every if:rso;”f;ﬁf,
suffers damage by such removal or alteration.

1 presume all encroachments made prior to the Act must be considered to have
been unlawfully made, unless the occupiers can produce permission granted by a
competent authority to occupy the land in the first instance. TUsually the only fitle
to be relied upon, if any documentary evidence is forthcoming, is a sale-deed from
some other person ; but of course no vendor can transfer a better title than he possesses
himself. I am not confident but I feel fairly certain that civil courts ignore this
section in favour of the Limitation Act. Can this section override the Limitation
Act? If so, there is no limitation at all, not even 60 years. ‘

8. Until a definite policy is prescribed with regard to this question of limitation
it is I consider inadvisable to issue notices for removal to any persons other than
those whose occupation has commenced since February 1889. Tt is practically im-
possible to discover to any great degree what other encroachments have been made
within twelve years. I know that the Government order has been discussed freely
throughout the town and I have reason to believe that a plan of resistence has been
organised, and that funds have been subscribed for the purpose. Every one of the
notices issued where the occupier thinks he can prove twelve years’ possession will be
contested, in the hopes that the municipality will be wearied out. I venture to
propose that a definite policy be decided by Government as to the way in which claims
are to be put forward and a test suit instituted. This should be done at once for the
paimash was 57 years ago; the 60 years’ limitation will be shortly up and’the suit
will probably go to the High Court if not to the Privy Council. I onc’e more brin
to your notice that if eviction is illegal, so also is the imposition of rent. &

9. This leads to the consideration of what rent should b i i

whose continuance is unobjectionable. The Government diielceg:etdhgil tehnemrf;(ihn}llentls&
not be less than six pies per square foot per annum. There has been a su :- ou
charge different rates in different streets, It is extremely difficult to lmgogeshlon to
differentiate. Encroachments on big streets cause less obstruction to the v{gl' Ogl s
those in small streets, but the land encroached upon is probably more valusl‘)ll ic . an
of course presumed that encroachments which are at all objectionable will b e
I consider that the rate should be the same throughout the town. The rat ; femoved.
is 4 annas for every square yard or portion thereof. This js it is trge Pr(;Pf);e
below the minimum rate suggested by Government, but it is PTO’bable o a trifle
mmd:nce will run abgut I6 énes a sg}lare foot, as all fractions of g squaré y:rgc:?ﬁ}
count as a square yard. 0 i : s

square yards(.l . not think it advisable to deal with smaller units than

10. It 18 a question whether different classes of encror
ently treated. I would classify encroachments as folloe;: t‘O_achment
(1) Plain open koradus.
(2) Open koradus with sarmanais (a sort of
(3) Covered encroachments. ( 0% TAtonry Sofa) across the ends.

I believe the municipal councillors, at the audi )
sented that koradus are not private P;‘Operty but ;?;0((3) ;ggytoh?gew;tuhbﬁgu, ;el;zgi

¢ koradu as public property, th
attached would not gzeaki, thiz

should be differ-

S S
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admission. The plain open koradus (class No. 1), however, in many cases, extend on
the samz{'llevel for a considerable distance in front of bazaars, and undoubtedly are used

by the public frequenting the bazaa_rs. ¢ 'I_‘his is the most unobjectionable form. Next
comes class 2. These are often raised high above the road ; at each end is raised a
solid masonry couch or sofa ; the raised koradus are reached by flight of steps which
also encroach on the streets ! These are undoubtedly obstructions and are looked
upon by the adjacent house-holders as private appurtenances to the house. Should
koradus with these masonry cross erections be charged additionally ? The third
class consists of all covered encroachments. The covering in of encroachments is,
especially in narrow streets, an undoubted abuse, for the perflation of air is checked.
For the erection of pandals the council has recently decided to levy fees. These fees
will have to be paid of course in addition to encroachment charges. I am not sure
they are levied on the right principle. They are levied at 4 annas for each half year.
The Act seems to contemplate a fixed fee for each license and not rates varying with
the area covered. This of course presses hardest on the poorer classes who presumably
have the smaller pandals. The man with a permanent superstructure, however, will
have no additional payment to make though his ecase will be far more objectionable.
Should such a man pay double or trible pandal fees inaddition to encroachment rent

or should he pay encroachment rent at an increased rate ?

11. Recently, during my inspections, I found that many pandals had no licenses,
and the remainder were continuing after the lapse of the licenses, I warned the
offenders that they were liable to prosecution if they kept pandals without licenses
and told them that,}if the pandals were removed, no prosecution would ensue. Pan-
dals came down that day throughout the town. Some of the leading men of the town
spread abroad that no pandals were to be allowed in future, and a conspiracy was
made to shut all bazaars next morning. This came to the ears of the authorities late
at night. The conspiracy was broken up. Bazaars were opened next morning, and
on learning that the order was “ regulation not prohibition ” all went about their
business perfectly contented with my action, but cursing bitterly those who attempted
to mislead them. T report this to show that there are difficulties ahead.

12. Before closing this report I desire to bring to your notice two cases which
stand out conspicuous among all—

(a) P. Sriranga Ammal possesses a large garden to the south of Addisonpet
street— one of the main thoroughfares of the town. In 1883 she applied for permission
to build a line of shops in front of her garden and asked for a ;piece of street poram-
boke measuring 226 feet X 6 feet. This was granted by the Commissioners under the
Chairmanship of Mr. Ratna Mudaliar on 18th April 1883 for the sum of Rs. 66.
The land is all frontage and is probably worth Rs. 150. I have not had an oppor-
tunity yet of completing my enquiries to my satisfaction, but the following is the
information I have acquired so far. It is liable to subsequent correction. The land
taken up measures about 380 feet in length and varies in breadth from 7 feet on the
east to 17 feet on the west. In addition to this there is a mud koradu, about 360 feet
in length and 9 feet in breadth, covered by pandals. The alienation and encroach-
ment are by no means objectionable, but they form I think a striking example of
municipal apathy and neglect. If my figures are correct, the applicant, instead of
1,356 square feet, has obtained 4,560 square feet covered by bazaars, plus 1,440
square feet covered by pandals. A further report on this will follow.

b) Just behind the car-stand and to the east of it is a brick building projecting
90 feet X 15 feet, erected by the Dharmakarthas of the temple to store temple property
in. Its projection is scarcely objectionable, as it lies just behind the car-stand. Tt
ap.pears at first sight not tojbe an encroachment as a survey stone is placed just out-

side it and the building lies just on the edge o6f the shrotriem village of Ottapattadai.

I have learnt by experience, however, not to trust a survey stone until T have tested

- ted this one, and found it ought not to (?xist at all. in its present position.
g.n f)ft(te}suf boundary’stones of the shrotriem is missing from its place about 60 or 70

t:is away from the street, and I have no doubt that this stone has been trans-
p?z:nted to its present position to conceal the encroachment.
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office routine, I cannot }(gep pace with my ordinary work, as 1o
to do the work the municipality has neglected to do.
I believe in April. I do not know if they will be ordered to me
are or as they ought to be. I submit th

: at they should megq
If orders are now issued on the questi ey e

v up all encroachments.
estion of limitation and ;

8 more legitimate duties.

FromMM.B._Rgi. CA. D}I*T.SICKACHARIYAR Avargal,
unicipal Council, Conjeeveram, to t} i istri
dated Con]eevemm: 4th (J)ctober 1’893, sz(.)célrlle%tgr N S

- 818-Eng. of 1895,
With reference to your Reference on No. 97, Municj
have the honour to inform you that the number o g o e e S

er of licenses granted for the construction
(masonry sofas on koradu

of koradus and sarmanais and

“No license granted for the construction of
the Act shall have operation after six months from th

e date of nting it. The
bye-law shall also govern all licenses already granted.” o S

2. As regards paragraph 2, I beg to state that lists of licenses granted since
1889 are being prepared and furnished to the Sub-Collector and to the Probationary

the inspection notes
of the Sub-Collector are posted for the meeting to be held on the 5th instant and the

Deputy Collector separately. The several observations made on

action taken thereupon will be communicated soon.

—

Reference No. 97-M1,

Submitted to the Chief Secretary to Government, Local and Municipal Depart-

ment, in continuation of this office letter, Ref. on No. 97, Municipal, dated 30th
September 1895,

SAIDAPET, (Signed) C. H. MOUNSEY,
9th October 1895. ; dcting Collector.

—_——

Reference No, 1682.

Numerous instances. of encroachments on the roads and streets in the Municipa-
lity of Conjeeveram having lately been brought to the notice of the Government, the
question has been raised whether the occupiers of encroachments of long standing, can

be evicted by the municipa.lity. This point will be referred to the Advocate-General
for favour of his opinion with reference to the following remarks,

2. An occupation of twelve years is held to give a prescriptive right against the
municipality, but section 22 of Act 1V of 1884 empowers the Governor i% Couneil
to direct that certain property shall vest in a municipal council, and also provides
at the transfer is not an

that he may cancel such order. From this it would appear th

ur or 1} hours for a
Alr. a Row, to dispose of
ng as I am expected
The suryey party comes here
asure things as they

if the rates at which
: neil can itself carry out
nt.furmshe.;s the necessary information, and

B.A., Chairman-delegate,

8) top over koradus, mere

any building under any. section of

L
e

et e et ot
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i operty, but that the Municipal Council only holds the pro-
s, :::s\;efy;n&em%‘f;gggft fc};z" the purposes of the Act. The Council has therefore
pert{) n} te ownership, and no one can obtain from it by prescription a title which the
Cous S'(i ‘iltself does not. possess. Consequently claims to land by prescription must be
g::fzzed against Government, and in such cases the period of limitation is sixty

ars. ‘ :
“ 3. Furthier, section 168 of Act IV of 1884 provides as follows :—

ici i jection, encroachment * * *
he Municipal Council may cause any projection,
made be‘%c?reTtk?e coming into operation of this Act to be removed or altered as they

think fit. : ¢ : 5 .
(3) If such encroachment * * ¥ shall have been lawfully made the
ici il shall make reasonable compensation, &e.
Muméllx)lalﬂggus:iizna override the Limitation Act with referer}ce to qnc}'oaghmgnts
made I;iefore the passing of Act IV of 18847 1f so, the question of limitation does
not arise. s ’
i i these encroachments can be
. A further point for consideration is Whet.he_r
remo%'edAbyu;roceedPing under section 144 of the Criminal Procedure Code.

Signed J. F. PRICE
(e Chief Secr:atary.

To the Advocate-General.

icitor, Madras, to the Chief
EST BARCLAY, Esq., Government Solicitor, ;
i Eﬁetary to Governm’ent, dated 24th February 1896, No. 89.

i of Government, dated 7th ultimo, Mis. No. 34 M.,

Wlt}& rﬁeﬁ?eafoﬁggaﬁﬁnt, I have the honour to forward herewith copy of
oy 11:110f fhe Advocate-General with reference to the last paragraph of his
tm.-tl;er 0(11);?;3 the 13th December 1895, in regard to the question referred to h1.m. by
:Il:;n;gfilér of Government, dated 25th November 1895, No. 1682, Local and Municipal

Department.

OPINION.

1. With reference to my opinion, dated the 18th December 1895, I have the
honour to state that in City Civil Court Appeal No. 14 of 1895, the High Court con-
firmed the decree appealed against and dismissed the appeal,

2. The High Court held that ““a corporation is not enti-tled to claim j:he benqﬁt
of article 149, schedule II of the Limitation Act. That article only applies to suits
brought by or on behalf of the Secretary of State, and there 1s no authority for the
proposition that when the Crown has once ceded property to an 1n5hy1dua1. or corpor-
ation it does (or can) also cede at the same time any right or privilege inherent in
the sovereign power, The grantee of the property stands in respect of the property
granted in the same position as any other proprietor.”

3. With reference to the contention based on the English maxim “Once a
highway always a highway,” their Lordships the Chiei:' Justice gnd Parker, J .,.held
that the legal fiction on which that maxim is based did not arise, “for there is no
question of any easement whatsoever. The street itself and the soil thereof is vested
in the Municipality in trust for the public, so that there is 1o question of a dominant
or servient heritage. Both are united in the same person, i.e., in the proprietor, and
we are referred to no authority for holding that the public, any more than'a I?.rlvate
proprietor, is to be exempted from the consequences of its own laches, # * The
question is not really one of a continuing wrong, but of a completed trespass. There
is no evidence of any user by the puklic of a highway, of that portion of the propert;
now covered by the pavement and pial. * * * Holding therefore that the defend-
ant has, by adverse possession for over twelvg years, acquired a }ega.l tlﬂ,.(’}, we must
confirm the decree of the learned Judge and dismiss the appeal with costs,
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5. These encroachments
TR cannot be removed by proceedi i
st ew c1,1i c}(fnll‘lel;::;sl’:gc?:iure. That section ig fhec?)ildl;]gonl:anid eros§ct1on voi
empowers certain classes of ﬁ?ﬁr@;{e Ozdf rs in urgent cases Ofn nui:g:; ”X I,;
opinion * immediate prevention 8 ” to act under this section,” where § B
b i S " or speedy remedy is desirable.” e
i Gt T oo, ol Oy it i s
- Lhe e of the alleged : ik
o bN 2 ged encroachment f.
P makes it impossible for any Magistrate to ‘glelal :;)lferoe:rv:;tlfw:gie y:lt:iug's
er this

24tk February 1896, (Signed)  J. H. SPRING BRANSON,
Advocate- Qeneral.

Reference No, 449,

The Ad '
High Court tn fhe mer 4PREArs to have based his opinion_on the decisi
C. Sarangapani Mudali. This Zzzi‘i‘;ﬂ”al Oobmmzlssz'oners for City of M:{}‘:}:ﬁ ‘?ef,' the
Act (Iof 1 : was brought und \ bl
( 884), whereas the question submitted forel(;ogsl;?dggggzs i?lhtlllll'mpaﬁlilty
18 office

No. 1682, dated 25th N
IV of 18,8 Y ovember 1895, arose under the District Muniéipah‘ties Act
e

2. Under both Acts ision i
; : Provision 1s made for the vesti
pality (section & or the vesting of i . .
buttiﬁ t(he f;:;er%hgfe‘?: tnongf)vllss4 tan ; sle;ctions - a]gl(f zgrz%exgtuiéhgfhg%%zl-
ol : rovision to enable G: )
oo oo Zom the operation of the Act, such e i ot e RS OPertg”
may by notification 31]352%‘;231 uniclpalities Act says: ¢ The Gz:zxt;%rxl in
: b, any propert ich 3 . 1 Couneil
;ﬁ ;:i:tlznanzinl;d;umcxpal,l Council RN (27') V;‘lilghéi ‘::;slfsg in gIer Majesty * e
1 propertyyas he (;:;ed ::chﬁnt’)’tlﬁcation and pass such orde;I; qsozlcl)lctlllx 2
vesting property in a Mum'cin;al tbounU_Iider zhls section therefore Govern‘;:}niilxllﬂtposa%l of
it does not mak uncil, retains the right . » When
clause (2) Wouldeb ealniaﬂ)sczlute cession or grant: otheréisemﬂ:esume e
A i Xll o be 'defeated at any time. Sect ; Iéoyer Sibie B
ys public streets in any Municipalifyonﬁ *3 :efe}fsnspe(?iauy
sha :

and belong to the Municipa i
: 2 : 1 Council.  But it mpe
Council, from time to time by notiﬁcation, t(l) :ilglidl;ea? tent to the Gove

of the Act and to modify or cancel such notification.”

other immoveable propert
, operty vested under secti
ut1g ftrom the operation of the Aect” iﬂVi(i;:ntgg yaug ‘W_hether the words «
streef to Government. _But if this proviso were hold to bo resrrs s
o the s imi - 0
scarcely ggemelggnof ltlfn ;;tatl?n open to a private individug] h
intendc}d to reserv:lﬁom(}owmh thet a7 a power which th‘; S;Tc S piiaging Woulg
| : vernment. On the other ha OVISO Was manif
’ : : nd d nifest]
A0 A ey
- 0 overnment, secti : g Irom th :
Government to the sale of vested prope;ty, s merely requiring the iaﬁﬁg (:,1;

3. It will thus be seen that there are i
t o y
of the two Acts, and therefore the Adv?:af;}?}ledlﬁerene.es n th
consider whether the High Court’s decision, referrelcller:gl Tk e
February 1896, on the question of limitation under chtn Ihlsfoﬂ;n
0

e vesting clauges
be requested to
on of the 24th
84, would apply

cases oyl
equally t¢ the question of limitation on a favourable oc
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falling under Aec

t TV of 1884 ; and if not, to advise whether it is
casion by suit brought

i tBSt . -
s th a Mofussal Municipality.

in connection wi
(Signed)  G. S. FORBES,

10th April 1896. for Chief Secretary.

To the Advocate-General.

From the Hon’ble Mr. J. H. SPRING BRANSON, Advocate-General, Madras,
to the Chief Secretary to Government, dated 16th April 1%96.

o to memorandum, No. 442, Local and Municipal, dated the 10th
ard herewith my opinion as to whether the High
ers for City of Madras versus C. Sarangapans
der Act T of 1884 would apply equally to

With referenc
instant, I have the honour to forw
Court’s decision in Municipal Commission
Mudali on the question of limitation un
cases falling under Act IV of 1884.

(OPINION.

1. In the memorandum ¢ Local and Municipal Department,” dated the 25th
November 1895, No. 1682, the question raised was ‘ whether the occupiers of
encroachments of long-standing can be evicted by the Municipality.”

9. Tt was then, and is still, contended that, as Government can cancel the order
a Municipal Council, such property is held by the Council in

t for the purposes of the Act, but remains the property of Govern-

yesting property in
In my previous

trust for Governmen 1L remy
ment and that, therefore, the sizty years’ period of limitation applies.

opinion I dissented from this view, and I still dissent.
land which has vested in a Municipal Council

3. A suit to eviet trespassers from
by an order of Government ander Act IV of 1884 cannot be brought on behalf of
the Secretary of State for India. It is only to guits so brought that article 149,
schedule IT of the Limitation Act applies.
4. Such a suit must be brought by the Municipality on its own title as grantee.
“in the same position as any other

As grantee of the property the Municipality is :
progrietor,” and is not entitled to claim the benefit of article 149, schedule II of the

Limitation Act. The fact that the grant may be revoked at any time by the grantor
does not affect the question of the title upon which alone the grantee can sue

5. T am of opinion that the High Court’s decision in Municipal Commissioners for
City of Madras versus 0. Sarangapani Mudali on the question of limitation under Act
T of 1884 would dpply equally to cases falling under Act IV of 1884,

6. Government is entitled to cancel the notification vesting property in a Muni-
cipal Council. If the power be exercised, no action relating to the property resumed
by Government can be taken by the Municipal Council. Any suit to eject trespassers
from such land would then have to be brought by Government, and the period of
limitation would be sixty years,

(Signed) J. H. SPRING BRANSON,
Advocaie-General.

" 16th April 1896.

Orper—No. 863 M., dated 21st May 1896.
The Advocate-General’s opinion read above, will be communicated to the Muni-
al Council, Conjeeveram. From this it will be seen that the Municipality has no
power to summarily remove encroachments of long-standing, as after the lapse of
twelve years the owners have acquired a prescriptive title to them.

9. The Chairman will accordingly be requested to take immediate steps to deal
with all the encroachments in the town of not more than twelve years’ standing in the
manner suggested by the Sub-Collector in paragraphs 3 and 9 of his letter, and to
report, by the 31st August next, what action has been taken upon this order.
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