§ el Gy el

ey

i

%

R Sy R Lty

e DG L oy
oy

SRRy,

g A
Gk
Sl

'wv-“:n_% “fﬂ‘ b
RO IR L e
el o'y Y
RN







R oo T ST

BACK PAPERS.

Department. :’

G.0. No.

FURTHER PAPERS.

G.0. No.

Dﬁplrtment. ’ Date.

i
B T
i o

% e 'f;'.":", % e &
T S

iy » oy
P e v SR T

oy

YRR

s N i

IN THE HIGH COURT OF JUDICATURE AT MADRAS.

Tuesday, the twenty-fifth day of August, '
One thousand eight hundred and ninely-sia.

PRESENT :m= _Q\RY *
‘ .'_- e - i‘ &v (%0 o,
.- Tae Hosguraste Mg, Jusrice SUBRAHMANIA AIVARSc. 1. &, & P 2
"Tnz Hoxouvrarre Mg. Justice DAVIES. % '4,\ \0“'
a ’ A s OOP\\ >
Crrursan Arpears Nos, 554 axp 555 o ‘1'895.
The Pablic Prosecutor Appellgnt in both cases.

{ Acculodsin Oriminal Ap-
peal No. 554 of 1895.

Do.  wn Criminal
Appeal No. 555 of 1895.

Saminadha Pillai
Chokka Pillai
¥ - “.*‘ :

Appeals under eection 417 of the Criininal Procedure Codo against the judgment b -
the Sessions Court of Tanjore, in Criminal ‘Appeals Nos. 42 and _GLOE 1895, in so far as it¥ °
acquits the appellants therein of an offence under section 188, I. ng C. . ;

Cenursas Revisiox Casgs Nos, 897 AxD, 308 oF 1895

1895 (lst accused).
{ Petitioner in Criminal

CriminaL Revisron Perrrioys Nos, 226 u'r;'227 or 1895.
: Petitioner in_Criminal | f\‘
Saminadha Pillai . ... N ... 3 Revision Case No. 397 of EhaE.

N

Revision Case No. 398 of

kka Pillai .
e 1895 (2nd acéused).

Petitions ander sections 435 and 439 of the Criminal Procedare Code, praying the High e
Court to revise the judgment of the Sessions Court of Tanjore in the same appeals Nos. 42
» and 67 of 1895, in so far as it confirms the convictioas of, and sentences passed on, the

petitioners under section 290, I. P.C.

These cases coming on for hearingon Tharsday and Friday, the 13th and 14th instant,
upon perusing the petitions of appeal and the revision petitions, and the record
vin accordance with the order of this Court, dated the 27th September 1895, and

submitted
the arguments of the Pablic Prosecator in support of the appeais and against

upon hearing
the revision petitions and of the Honourable Mr. C. Sankaran Nair and Mr. V. Saankara-
narayana Sastri, Vakils for the accused in all four cases, and of Mr, C. R. Patthabirama

Ayyar, Vakil for the complainant in both the revision cases, and of Mr. R. A. Krishnasami
Ayyar, Vakil for tho complainant .in revision case Ng. .397 of j895, s‘nd' the cases having
gtood over for consideration till this day, the Coart delivered the following :
JUDGMENT :=— A

The accnsed in this case, two of the residents of the village of Thirukodikaval, were

ioted by the Magistrate ander sections 188 and 290 of the Indian Penal Code. On
oopp”nv:l the Sessions Judge reversed the conviction under the former section, bat confirmed
> ;dor the latter. “The act for which they were convicted was the cremation of the
:mmn f one Vj;puri Pillai, father of the st accased, on a spof, close to the ghat on the

& 0“’& by the inhabitants of the adjoining village of Tiravadathorai for bathing

K:]":ihor Jawful purposes- Both the courts find that the cremation caused sabstantial
and © 7
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::.mo:;o-'ud 'l:l:comfort to-the persons who wero at the ghat and to the passers by o1
Fhodoe by the Thi spot, whorethe body was burat, appears to have baen used for such
i 'z g},’ :rukodlkav:'nl people from time immemorial aad to have been originally
W ts :.:;-‘h of tllxe rwefr. ?Jat the place where the ghat referred to now exists
N as a place of pablic resort, only f : :
- it course many years ago. only from the time when the river chaoged

. e .quutiona are, whether the conviction under -section 200 is rvight and whether
the qaqmtul of the agoused in respect of the offence under section 188 should be
sot aside. In detorhining these qaestions, it is necessary first to deal  with the

i ‘”fhdopeniently of the notice of the District Magistrate, dated the 11th August 1894, to

be more fully referred to hereafter, and then to examine the bearing of that notice on the

alleged guilt of the accused.

Now, taking the case apart from the said notice, it is clear that the act of the accused

?‘2:, u:'é::’hi: ::lxd t‘:al;:u.o!'cuma sometimes designated as nuisances * legalised.” In
. s instance of those compromises belonging to social life (allad-
ed to by Pellock, C. B, in Bamford v. Turnley; 81 L. J., Q. B. at page 202 hich the

and ‘comfort of that ‘lile maiu] YEL Lrle N 0 A B R s
?0“0 ’ . He'mainly depend snd in which some apparent nataral right is
Pmder ot eyt s s e e morsgerd s
nmanity, o sapport of the above view, it is hardly necessary to observe

::,u u:: ;:lyc :‘eh:;l;g:(:dlz:z:lti zf alu selctinns of the community, but also the require-
et e T pﬂ;" ;: utely demunjd ?hut corpees shall be disposed of as

" rtfal to the living. It isthis imperative necessity

ik that, a8 general rale, casts npo:.x persons having charge of corpses not ooly as a matter
oo lml‘ﬂ but also of legal obligation, the duty of arranging for the disposal of those
corpses in a reasonably speedy, decent and icoffensive way (cf. the observations of Denman
Chief Justice, in Queen v. Stewart, 12 Adolphas and Ellis, at p. 778 and of WOlmpbell:
C.J., in Reg.v. Vano,2 Denis,at p. 830). And to facilitato the discharge of such an
important daty, it has. beev; as is well known, the general and immemorial custom
toset apart some spots  for use by the public as places of sepolture or cromation. The
absolate. necessity for. some sach common provision will become apparent on & mo-
ment’s reflection. It is sofficient to rofor to but one, not an unimportant, consideration
bearing on the matter, viz. that the number of persons who are in-a position to find
for interment or cremation of the bodies of their deceased relations, friends or depen-
dents, placesof their own, which, while being convenient to thoso persons themselves,
will ot bora nuisance o others; is extremely smail when compsred with the. millions
of landlessmen and women: who, if required to do s0, would find it impossible., to. obtain
stiols apots for similer use by thom. Henco the existenco of comwon burial and cremation
in" almost: every: inhsbited village.in this, Presidency, except portions.of  the

west. coast, whero the' conditions are. somewhat difforent; owing. to. human dwellings
“mmdod'togdbw“.z they mostly: are olsewhere,. Tn cases. of. this dnanm
tiowy. it v clear, . adopting: the: langusge: of Sir James. FitzJames. Stephen (Digest
of, Criiminal: Law, Gt Bidition, 107), the fact that tho. ncb. complained, of facili
tates the lawfull exercise: of sheir rights. by, part. of the; publio. shows that. if.is. not
a nnisance to any of the public. And when. persons, like the nccused entitled to use
a particular spot dedicated for the communal purpose of cromation, use it for that purpose
i o muuner neither nusaal nor caloalated to aggravate the inconveniences necessarily
jtwidont to sacl an sob as it is genorally performed in this country, it mast. be: sdmitted
e that o doow-what in perfootly lawful. To hold thst an act so properly. done: nob- aniy in:
o o exercisofa right of whiok the pooplo.of this country are gonorally.so-very tensciouts
 oifioe, would bo highly unreasonablo aad unjust: It follows, thevefore, that tho copviokion
of thity sccrwed cxrot be sustained aimply on the groand that their acts caused material an00y=

.

__under_seotion. .J88, ‘would:be " warfan
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a"fce “‘:ld discomfort {0 the, Tiravadatharai peaple; wha were.near the. place oa,tha, ocoasion
relerred to.

; The next question for determination is whether the act of the accused was punishable
in conseqnence of the notice issued by the District Magistrate on the 11th Augusb 1894,
?ddPOESed to the people of Thirakodikaval in general and prohibiting them from cremat-
ing any corpses in the place in dispute. If the above notice were valid, there can be no

doubt that the oonviction' of the\agcnsed, not only under section 290, but also
atéd. But the order appears to be fundamen-

tally invalid. The, notice yitself does not state under what provision of law it was

issued. Our atteotion was not drawn to any special or, local law, Vgtggowgri?&ﬁtbe
District Magistrate to pass such an order. We were, however, referred by the
Pablic f’msecntor to section 143 of the Criminal Procedare Code as the one under
which the Magistrate acted. Bat under . that® seotion no Magisirate can prohibit what
was lawfal before the date of his order, and thereby wake sqokm‘z:;gthgrggigg}_egal
act, committed after the date of the order, punishable as a nnisance under the Indian

: empowered to enjoin_ q}‘_f‘pe;s_bfiﬂ!; from

Penal Code.  For ’\Bh'; is by that section join, @
repeating or continving only & public nuisance as defined in the Indian Penal Code

or any special or local law. Since, however, it has been found, for reasons already stated,
that to cremate on the ground in question wasnot a nuisance before the issae of the order
of the 11th Angust 1894, the section relied on cannot be held to support that order. Nor
bave we been able to find auy other provision of law under which it could have been
rightly promulgated. No doubt before tho District Magistrate made the order,
another place, unobjectionable to the Tiruvaduthurai ‘people, had been provided
for the Tirukodikaval people to be used by th
Now some observations made by Inues and Muthusami Aiyar, J. J., in criminal revi=
sion cose No, 86 of 1881. (Weir, Cr. R., page 765), were cited to show that,
in circumstances like those which existed here, it was within the powers of
the Magistrate to probibit the Tirakodikaval people from nsing the old spot as
a place for cremation in fature. The observations of the _learned Judges, no
doubt, support the contention. They are, bowever, but obiter dicta, for which no
anthority is cited and in which, with all deference to the learned Judges, it is difficult to
On the other hand, Becharam Ghorooce v. Boisttbnath Bhooyan (14, W. R. C. R.
direct decision in sapport of the contrary view. There, a Magistrate
der section 308 of the Criminal Procedare Code of 1862 had pro-
hibited cremation in 8 spot originally devoted for suck a purpose, on the gronnd that a

had been subsequently provided in another locality. Loch, J.,

more snitable place for it ’
of the Court, observed—" bubvhergﬂb!ggtpnblic were charged

who delivered the judgment bsers here_ th
with committing & nuisance by a private individaal in the exercise of an admitted right,

and we are not shown ander what law the Magistrate proceeded when he prohibited the
public from making use of this right.” This appears to bo the sound view to adopt,
gince it is mot easy to see how the mere fact that another place has been set apart

can empower & Magistrate
to nse the existing cremd

agree.
177) seems to be a

purporting to act un

acting u
tion ground, of his vested right to continue to use such
ground for the purpose for which it was originally appropriated. It is obvions
that difficulties, like those which have arisen in the present instance, can be meb

by the extension of provisions similar to those contained in section 240 of the
i o rural parts of the country. In the absence of such alaw

District Municipalities Act, to tb : : =
applicable to tr::h ike that in which the villages in question are situated, the prohibitory
order relied on, on behalf of the Crown, must be held to have been made without jurisdic-
tion and void. In this giew it is, of course, unnecessary to consider the other objections
taken to the validity of the District Magistrate’s order.

nder the gencral law, to deprive a party, entitled ,

. o 4
em as their village cremation ground..
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Tho result is the couvictions of the acoused must be, and are hereby, set aside. The
fines, if levied, must be refunded. The appeals against acquittal in respect of the offence
anogod_ to have been committed under section 188 of the Indian Penal Code are dismissed.

Ordered accordingly.

(Hpned) r./a
Registrar,

~ Exd. T. Ramakrishna Pillai. Appcllau Side.

(Fe e.,y) M@“"C"
, 27 "“Mlgy ’7 | e
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PRINTED BY G. C, AND CO., SCOTTISH PRESS, MADRAS.
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