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GOVEKNMENT OF MADRAS,

-

¢ . JUDICIAL DEPARTMENT.

(R

.-.:.'- Reap—again the following paper :— o -
‘ .0., dated 16th May 1893, No. 1022, Judicial. | |
. AssTrACT.— Referring, for remarks, to the Honorable the Judges of the High Court, the .
" Advocate-General and certain officers, letter from the Government of India forwarding certain

: regarding the system of trial by jury in Bengal, and requesting opinion on the various
P?-(I));;:nlsgfor afnonding the Criminal Procedure Code dealt with in the report on the Jary

‘Commission.

.

N

A‘ ..READ——aISO the following papers :—

= From the Sessions Judge, Kistna, to the Chief Secretary to Go'vernment, dated
. . Masulipatam, 10th June 1893, No. 761. ..

I have the honour to reply to G.0., No. 1022, Judicial, dated 16th May 1893,

i, 9. A Secssivns Court must not be regarded solely from the narrow point of view of
.8 pol iro-officer as a machine to pronounce convictions. It is not enough that
. risoner should have a fair trial. It is desirable that both he and the public should
5 {)olieve that he has had a fair trial. From this point of view the system of assessors
_and juries has its advantages. The presence in Court cven of somnolent assessors,
: who, at the close of a case which they have not thoroughly heard, express a negligent
“ opinion, at least involves publicity and the explanation in the vernacular of the
. points that arise in the case and thus enables the public in Court to understand what is
.. going on. So the trial before a jury at least ensures that the case has been heard in a
i manner intelligible to the audience who crowd to listen to a Sessions trial.

2 8. I bave been Sessions Judge now for nearly six years, and one point that has
- forcibly struck me is that jurors pay much more attention to their duties than is given
. by asscssors. The assessors know that their opinion is not decisive. They know
* that the Judge will not hesitate to differ from their opinion. They appear to me vory .
. often to suy to themselves that if the accused is guilty the Judge is sure to convict,
. and that they themselves may safely obtain the reputation of being merciful. Jurors,

".on tho other hand, koow that their verdict is decisivo and they pay much more atten-

_'tion to the case. :
-y

. 4. For this reason I hope that scction 307 will not be altered 80 as to compel a ._
: Jéxdge to refer every case in which he differs, That would reduce jurors to the level -
o assessors, and jurors would quickly learn that there was a change. :

x. - - 6. Upon this point I beg to draw the attention of the Government to the case of

i dirc Qucon-E){zpr es$ V. Guravadu, 1.L.R. X111, Madras, 343. The Iligh Court has
- rected Sessions Judges to refer every case in which a jury convicts against the
: opinion of the Judge. - This is a direction which the High Court has no legal power
togive. It is not warranted by scction 307 and it will give rise to the * mischievous
_results ” anticipated in paragraph 25 of the report.. A Tanjore juror will say to his
. follows !—.-“ We may as well convict these dacoits, because the Judge is bound to refer
"the case if he docs not agree with us.” o
- 6. Also, this direction at LL.R. XIII, Madras, is one-sided. The Judge
:i8 not directed to refer every case of acquittal against his opinion. This leads me
¢ to remark . that the Madras lligh Court thipks that the fault of juries is’ that they

4 convict too readily, but the complaint in Bengal and Bombay is the exact opposite,.
o \I-._;hat juries do.not convict. For myself I must say that Masulipatam jurics are slow
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to convict. This is a prosperous and peaccful corner of the district and dacoity cases

are brought in a hundred miles from the Kurnool frontier
about which the Masulipatam juror knows nothing

7. 1 think that the alteration of scction 307 which is pi"(')posed in paragraph 24

of the report is a good alteration. 1t leaves a diseretion to the Judge and is not as
rigid as the direction at L.L.&. XII1, Madras 343, . S

8. I hope that no rule will be passed compelling a

or from the Nizam’s frontier,
) 80 that he is slow to convict.

L possible always
to do it and it is important that the charge be delivered

of the jurors is fresh. Any such rule would necessitate ofte
the morrow, which means that the jurors, dispersed to their h

9. On this subject I beg respectfully to/submit that the char
are criticised with undue severity. A charge is often delivered

. ) Judge to write out his charge . -
- before he orally delivers it.- I always attempt to do this, but it is not _
at once while the attention
0 an adjournment until -
vmes, would be open to

ges of Sessions Judges
toa weary jury and :

sometimes to a jury who evidently have long since made up their minds in the same -+

© direction as the Judge has made up his. In such circumstances, a J udge is prone to

i very brief charge, }3‘“ the charge afterwards is scrutinised by the High
giﬁ;:ra:d ierxpected to contain a sufficient I}arrat:w_e of the facts of theycase o dga'
discussion of each point of law. - I have especially in mind a case in which 'the jury
and myself had long sinc? made up our x.m_nds that the prisoner was innocent. . The
Public Prosccutor saw this and, after saying a few words, sat down. I had then to

impatient jury the long charge which I had written for the satisfaction .
f,?a&:o Htl}gli lngﬁ-t. I'%ubmit that in criticising a charge, it ought to be remembered
that the primary object of a charge 1s to guide t_,he jury a.nght and that the J udge on
the spot knows best how much guidance the jury require. Tbe secondary- ”quci

is to give information to the Iligh Court. -

10. I think that special verdicts are desirable. As an instance I may quote thf?;

difference of opinion in this district on the meaning of section 401 of the Penal Code’ .

The District Magistrate and Police Superintendent think that this section applies to

men born and bred in the wandering tribes of Yanadis and Yerikulas. - It is true

that these tribes habitually steal, but these men never knew any other home. ' The

d t apply to such men and was intended to meet the case of men who joined a
0es No

gang of thieves.

d the jury intwo cases committed to the Sessions and
5 £Zt: };?r‘g‘emt guijlty),”’ The Public Prosecutor moved the Iligh :

p
o
i
H
[}

»
Ky

. fuscd to interfere. In such cases a special verdict on tha
goltnt’ !’“}Ettﬁl:vgé%:nct(;i?nr:n; the doubtful question of law might have been referred
cts mig _ | olered

to the High Court. .,

) ial jurors is.selected, it will _lower_ the status of common -
o1 i at(lilgsss e%fia?p;ﬁrors] take their share of the ordinary work. . When I came
im'"r?n“i%‘f;.? 1 foull)ld that the list had been divided into an upper class of jurors and °

ere

a lower clas
served as assessor

-

lists. - ' TR " L L
: est that the Executive Government can improve. nmtters b
12 Ib‘;g gi:tlfcgt Magistrates taking more  trouble -in-the,preplai‘t}tiop of thi
insisting up’J(,‘)h Judge can do little, for he cannot know the people of the district in the
Jjury list. hich ihe District Magistrate knows them. Moreover, the District Magistrate
way 10 Wt}lx(; assistance’ of the Superintendent of Police and of the Deputy Collectors

can have

dars in discussing the persons to be placed on the list, * But the list appears
and Tabsildars n dlsc“ssﬁszr’es I:>fﬁce as a matter of routine by some subordinate, and -

:(1)1 b?)'psﬁ?;ri(liai;isgztgiimsclf appears to me not to have secn the list until he comes
e Di

of assessors and that the two classes were kept separate, Jurors never -
® s and looked down on assessors. The assessors were considered to °

be an inferior class of men. I abolished this distinction and amalgamated the two :

; it with the Judge to hear objections. Then the idea of some |
g. the Stcﬁqutg;z;tsi%:; ‘:(1) be that th%y are to sweep as many fish as possible into :
District Magitrte e 1 0 oo Sopreindon, Touh et Depos,

‘Collector and Head-quarter Tahsildar met to disqngs_the hSt .bngtehqnfi » 8

“very much -
L ‘-'\' : " ‘ ?ﬁ“j

1)

. Code, suggested in paragraph 24 of the report under consideration, should be made. At .
" §-~$sent, and until juries in this co

s:tce and sense of responsibility which they ought to possess, the_re‘ought to be some ’ |

v
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. better list could be prepared. I may give an iustance of what I mean. Last April I
‘sat’'in Court with the Acting Collector to hear objections to the jury list. I noticed
‘that the occupation of one man was given as ¢ pleader’s gumastah.” I said : ¢ That is
‘a most objectionable class of man to be placed on thelist.” The Acting Collector said :
#‘Then a man has only to call himself a pleader’s gumastah and you will strike him off
the list.” .

13. I am averse to extending jury trials to murder cases and marriage cases.
.In murder cases, assessors shrink from saying that an accused is guilty, and in marriage

cases, especially in cases under the Indian Christian Marriage Act, there are some.-
times very intricate questions of law.

ST . . (Signed)  G.T. MACKENZIE,
Lo . . District and Sessions Judge.

From the Government Solicitdr, Bfa&%, dated 13th June 1893, No. 20] , for-
_ warding the following opinion of the Advocate-General, dated 10th June
K 1893 :— '

" [In the matter of the proposals for amending the Criminal Procedure Code dealt with in the
‘report of the Commission appointed to consider and report on certain questions connected with
trial by jury in Bengal.] ‘ .

OPINION.

' 1. The discussion of the jury system as carried out in the Sessions Courts in the

‘interior may Eglgou'ghly divided under two main heads, viz.—

: _(a)the extension or restriction of the system both with regard to localities
and 10 the classes of offences to which it has from time to time been applied; and

. (¢) amendment of the Criminal Procedure Code 50 as to minimise the risk of
failure of justice duc to the causes, or alleged causes, referred to in the report.

I understand the refcrence to me to be confined to the second and more limited
‘head. -

¢ 2. The proposals for amending the Code dealt with in the report relate to the
composition of juries; charges to jurics ; reasons for verdicts ; amendment of section
307, Criminal Procedure Code ; and appeals against the decision of a jury.

3. With regard to the number of jurors, their ages, the arca of their sclection,
exemption from gervice on juries, and the seclusion of those serving as jurors during a
trial and until delivery of their verdict, I see no reason for making any alteration in
the existing law. - ' . -

’ The establishment of special juries is in my opinion uncalled for and inexpedient.
What is requir:ed is the improvement of existing jurics by carcful selection of jurors
and the creation of those feelings of respect for the office and responsibility in the

g)i(stcelzllatrgo of Ith'e_z duties of a juror which I fear do not at present exist to any great

4 4. The importance of the “charge™ to a jury cannot be overrated, but such
ﬁ;u énge can only be secured by careful selection of Judges, not by any amendment of
voe Uode of Criminal Procedure, That code provides for the heads of his charge to the
Jury being recorded by the J udge.
s ... 5. It is very désirable that
elicited without subjecting the
tho presiding J udge. I think

the rcasons of the jury for their verdict should be
jurors to a cross-examination or to undue catechism by
N that Scssions Judges should be empowered to require
from the Jury special verdicts as suggested, but the power conferred should be so

clearly stated and limited to the object sought as to preclude the chanco even of the
inquiry degenerating into a cross-examination. " |

6. I thinkthat the amendment of, and addition to, section 307, Criminal Procedure
untry prove that they have that respect for their

#zction against “perverse verdicts
oo B eyt T, -
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7. On the other hand, Ithink that, ordinarily, the verdict of a jury should be final,

and that no appeal therefrom should be allowed.

(Signed)  J. IL SPRING BRANSON,
: Advocatc_-Gcncral.

———

From the Sessions Judge, South Malabar, Calicut, to the Chief Secretary to
' Government, dated Calicut, 13th June 1893, No. 160.

With reference to G.0., dated 1Gth May 1893, No. 1022, Judicial, I have the
honour to submit the following remarks on the proposals made by the recent Jury
Commission for the amendment of the law relating to trial by jury in India. The
enclosures are returned, as requested. L

9. T think that the wording of section 307 of the Criminal Procedurc Code may

: with advantage be revised, with a view to
" make its intention more clear and to

Section 307, Criminal Procedure Code. ' car 8
leave less room for that diversity of

practice on the part of both Sessions Judges and of the Migh Court which has undoub-

tedly hitherto existed in acting' under it provisions. I ~ould substitute the words:
“and is clearly of opinion that it is"’ for the words “ so completely that he considers
?” in the first paragraph of the section which deals with the duty of the Sessions

udge. '

In the third paragraph, which deals with the duty of the ILligh Qom‘t, 1 would

add after the words ¢ Iigh Court? and before the words ¢ may cx_ermse,” the words
«ghall consider the entire evidence, giving due weight to tho verdict of the ]ur,;'& anldé
to the opinion of the Scssions Judgoe aad of the dissentient jurors, it any, and’ bost
is believed that these words would state the practice as now followed by thef telie
Judges, and. would leave no room - for diversity of opinion a8 to the intention o

: : do in somo
Legislature, I am wholly opposed to the proposal which has been ma

. N . - oh Court
quarters that it should be the duty of the Sessions Judge to refer tIO If?f : iilfll%quently

every case in which he differs from ,the view taken by the jury

differ from the jury without being so confident that I am 1g justice

wrong as to leatll nfe to think it n%ceasz'n'y, or even desirable fo}r; t}ﬁ-i%d%o&frg ‘i:fml i
to submit the case to the Iigh Court. To refer such cases t<; tth ¢ 'ulo hich it is 50
weaken, or destroy, that sense of responsibility on .the part Ola o ]m?;s of additional
desirable to encourage and strengther; 1t would 1mpose al rgfi dministratio 1 of
work on the Iligh Court and would lead to 1o improvemen§ 1 td?i 2 terfere it woul

justice, for the High Court would hardly ever interfere, and if it did 1n

probably be wrong in as many cases as right.

. . ) 0 N
3. The same considerations lead me t(:1 p;%g({lg;kt}t:aftacttlsma%ai§5t the_verdwt of
the jury is altogether undcsxrablyt.);l; ¢
_ would weaken the §eD50 of Y‘{slﬁonstl '1131 1
on the part of the jury, and increase the work of the High Cou}r}t, \’.Vlir 0:n’ .
venture to think, securing justico in a larger npumber of cascs. T ef jury
Sessions Judge have the immense advantage of hearing the evidence of €

as it is given and of observing his demecanour. 'The Sessions J u.do
ve cvidence

Appesl on the facts. |

ably a man with from 15 to 30 years’ expericnco of nati
customs and modes of thought. 1fhe and a jury of natives 88T,
18 wholly unlikely that a Bench of the High Court would, on tbe ble to arrive at
without the special advantages possessed by the Judge and jury, *° 2
a more correct conclusion as to the facts. 1t must not be 10

of the Judges of the High Uourt Bench may, and often will, ,b

England, whose acquaintance with native evidence and customs 18

obtained chiefly at sccond band. 1f the Judge's disagrcement with f justice, the - .

a kind that he does not consider a refcrence necessary in {he intercs See logs remotes |

probability of useful interference by the Iligh Court 18 only one e make it undet %
Tt

1f the Sessions Judge does consider a refcrence mnecestary, he cab

s

Y ht and that they are .

osal to allow an-
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section 307, and if the High Court then deals with the whole case on its merits, as

* proposed in paragraph 2 supra, g1ving due weight to the opinion of the jury and of
the Judge and of any dissentient jurors, I think there will be every reasonable safe-
guard agginst a failure of justice. :

4. T am opposed to anything like cross-questioning of juries as to their reasons for

| ~ arriving at their verdict. It might often

Section 303, Civil Procedure Code. be impossible to record them fairly or

' . T ' intelligibly without writing a separate
statement,'amountmg to a judgment, for each juror, but I think that section 303 of

* the Criminal Procedure Code should be amended so as to enable the Judge to require

* him in deciding on the appropriate penalty. Such a case occurred in a trial held .

the jury to give a specia.l verdict on particular issues of fact. Such a course will
rarely be necessary, but it may be so occasionally, to enable the Judge to appreciate
the ground on which the general verdict rests, and sometimes, too, in order to assist

" pefore me yesterday. ‘Three prisoners were being tried by a jury for dacoity. The

acts of the prisoners might have been either simple extortion (section 383), or aggra-

~ vated estortion (section 386), or robbery (section 390), or dacoity (section 391),

according to the view taken of the violence used and the number of persons taking
part in the extortion. . The jury found the prisoners not guilty of dacoity, but found

“ that one of them was guilty of extortion. I was able under section 303, Criminal

Proccdure Code, as it stands, to ascertain that the verdict was ¢ guilty of simple
extortion” (punishable under section 384, Indian Penal Code), not aggravated extor-
tion (punishable under section 386), but I was unable to frame a special issue as to
the violence used, though I would have valued a finding by the jury on that matter
as a guide to me in deterrqining the penalty, appropriate to the offence.

5. 1 do not see any objection to section 269 of the Criminal Procedure Code
being so amended as to require that action
under that section shall only be taken by

 Tocal Governments with the previous
canction of the Glovernor-General in Council. Action under it will always bo taken
with deliberation. Considering the far-reaching political effects of such action and
the general interest likely to attach thereto, .it 18 probably desirable that it should be
approved by the Governor-General in Council before 1t 13 finally taken.

6. For the reasons stated in pa_ragraph 18 of the letter of the 21st December

o . 1892 of the Government of India to the
Secretary of State, I think (though with
o , some hesitation) that special juries are
inadvisable at present. If adopted, they should be sparingly resorted to and the
special jurors sh.oulfl certainly not be excluded from the general jury list, but
service as a special juror should give exemption from gervice on an ordinary jury for

Section 269, Criminal Procedure Code.

- Special Juries.

" -s1x months.

7. T am uncertain whether the present reference invites my opinion as to whether
the system should be extended in this
Presidency to a larger number of offences
.. than are at present triable by juries.
My opinion has been expressed in the Criminal - Administration Reports of the past
five years and in special reports. .I think that the system . works fairly well on the
whole,” and is likely to work better as time goes on. I ncither decry nor extol it.
It fails when it does fail not so much from the corruption or perversity of the jury
as from deficient mental power in dcaling with a great mass of evidence as it affects
each of many prisoners who are being tried together, as Il some cases of dacoity.
There would, perhaps, be somewhat fewer failures of justice if the system were
abolished, but even of this I am not sure. The collateral and political advantages
of the system arc, however, in my opinion, 80 important that I would rather see
the system extended than curtailed. If it 18 Jetermined to 9xtend it, the offences
to which it should be first made applicable are in my -opinion the following :—
Soctions 363 to 369, 372 and 373 (kidnapping and sbduction); section 376 (rape),

: : . - 2 '

Extension of trial by jury.

e,
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sections 403 and 404 (criminal misappropriation) ; and sections 426 to 432, 434 to 436,
a.?fd 440 (mischief), together with attempts to commit, and abetments of, these
offences.

I may take this opportunity of bringing to notice that, though abetments of
offences triable by jury in this Presidency are also triable by jury (G.O., No. 2477,
dated 16th September 1886 (Judicial), I am unable to.find any notification direct-
ing the trial by jury of attempts to commit such offences. This is an omission for
which there appears to be no reason. " o R

R N o (Signed)  R. S. BENSON,

' S Seasions Judge.

From the Registrar of the High Court of Judicature, Appellate Side,, " adras,
to the Chief Sccretary to Government, dated.Madras, 16th Jyr~ 1393,

No. 1592. . _ , 0 s
With'refqren¢é to G.0., dated tho 16th ultimo, No. 1022, Judicial, forvs:ving
certain papers regarding the system of trial by jury in Bengal and reqt.stislissthe
opinion of the High Court on the proposals for amending the Criminal Pro:. :duse:ciode
dealt with in the report on the Jury Commission, I am directed to submif ucrey .tk a
transcript of the minutes recorded by the Honorable the Chief Justice : ;xd‘{‘l"it,es
Sir T. Muttusami Aiyar, Shephard and Davies: =~ : rosgﬁ '
© 2. Any minutes that may be recorded by the Honorable Mr. Justice Bes), s/l

be duly submitted. L . - '

o (Signed)  H. W. FOSTUE, :ose

-

Tenriyragy A

. — : , [sdtigpor .
~ ENcLOSURE. _ AL 3o
R . . " L‘. v}
Minutes. : 41 1er

: " Tre CHIEF Justice.—] am of opinion that the suggested alteration of sco,1en 307,
Criminal Procedure Code, is desirable. I see no objection to the proposed ames;mert,
of section 303 of the Code empowering the Sessions Judge to Paquire a special ;- 13 .;
on particular issues of fact. ‘ . ' o » aving’
Justice Sir T. Murrussyr A1var.—I think it very desirable to amend, as sy,. jested
by the Jury Commission, section 307 of the Code of Criminal Procedure,.The
wording of that section, as it stands at ' present, is somewhat obscure, and has given
rise to the construction that English precedents are intended to be followed 10 all cases
in regard to the finality of the verdict of the jury and that such verdict 18 absolutely
conclusive on matters of fact. The intentivn, however, of those who framed section
307 was, as explained by the Commissioners, that the verdiet should be open to be
revised by the Iligh Court on a reference made by the Judge in those cases !
it is clear upon the evidence that it is manifestly erroncous and has resulted 1n
of justice, The erroncous construction ‘put- ipon the section by the several 1l
Courts'is due partly to the use of the words “ so completely, &e.,” and partly to the
absenco of a clear indication of the true intention of the Legislature. The propose
amendment tends to remove both these defects and to execute the true intention. On
this ground I am of opinion that it is worthy of adoption. '
_-Another question which I have considered in this connection is whether sect 1
3Q7, 1if :a.mendefl as proposed, would provide an adequate safeguard against possﬂ)’e
miscarriage of justice from erroneous verdiets of the iury on questions of fact.. -1 have
always considered that it is not desirable to abolish tr]ial)l; jury and that it is sutficient
to safeguard it. Referring to section 418, Code of CﬁmiZal Procedure, I observe that
as against failure of justice from errors of, law, an appeal is allowed to the H1g

failure
igh

Court.”" Thus in cases in which the exposition’ of law by the Judge is inaceurate or 1o,

which he misdireets the Jury or omits to direet them oy g material point and & 10
cases 10 which the verdict is perverse or rests on no legal evidence or on & Iere
scintilla of such evidence, the best remedy known to the Code of Criminal Ir ocedure 1
provided. * As regards erroneous findings of fact, however, the section fo
precedents -generally and declares that they are fina). ",Ihus in ‘cases in which

n which -

hether section
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Judge concurs in the verdict or in which, though he disagrees with the verdict and does
not come upon the evidence to the same finding, he is unable to say that the verdict is
clearly wrong or that it is one which no reasonable men acting with care and caution
ought to have come to, the English doctrine of the finality of the verdict is maintained
I donot think it unsafe to adopt what is substantially the concurrent finding of the ]ury
-and the Judge as to the justice of the verdict as final and conclusive. But in that
class of cases in which the verdict has clearly occasioned failure of justice, section 307
/as proposed to be amended authorises the Judge to refer them to the High Court and
the  ~h Court to consider the evidence and to alter or set aside the verdict when it
agrees ..th the Judge. To this extent the law in India departs from the English law
on the subject. In effect the section introducesan exception to the rule of the finality
of the verdict of the jury and makes it liable to be set aside if the High Court should,

upo _  .ideration of the evidence, come to the conclusion that justice has clearly
mis T : - Having regard to the fact that trial by jury in the form in which it ig
reg ' ..5y the Code of Criminal Procedure was not an indigenous institution and
“onl ,  .yintroduced into India, I am of opinion that a departure from the English
pre o the extent indicated above is nothing more than what the paramount
clai. " "1stice demand. ’ ‘ |
0w

g, ;:ar_ds section 303, I see mo ol;jéctioy to amending it so as to enable the
Jur -] . uire a special verdict on particular issues of fact. On the other hand, I

v .i-, -uink that such amendment is an additional safeguard. It is not clear to

me « ., amendment is likely to initiate a system of cross-examining the jury as to
o .y 4ecision. In his charge to the jury the Judge is bound to tell them what
o ., -aes of fact arise for decision in each case under trial and what the findines
p 7 ought to be on the several issues to warrant either a conviction or an
" This being so, the power to call for a special verdict on particular issues of
f... . dy enable the Judge to see that effect is given to his directions and accustom
t 984 o consider whether their verdict is the outcome of their findings on the
§ ' . 7 3ues. Ido not, however, understand the amendment to permit the jury
t .~ stioned as to the reasons for their finding on each issue, and there appears to

v dutoe fore, no weight in the objection that the power to call for a'special verdict
49w ¥ p initiating a system of vexatious cross-examination as to the reasons of the

122001 & of the jury.

e .
; ‘I,"O:,u'-,‘ther defect in the existing law is, the absence of a verbatim record of the
N sharge to the jury. Admitting this to be a defect, the majority of the Commis-
sic . comsider that it is not practicable to remedy it. The heads of charge the Judges
now ~ubmit to the High Court are in the nature of judgments written several days

- after e case is orally decided and are not a satisfactory substitute for the actual
charge as interpreted to the jury in their own vernacular, It seems to me to be fea-
sible to reme(.ly th_is défect. A short-hand writer may' be attached as a clerk to eAch
Court, and with his assistance an accurate record of what was actually said to the jury
it the time may be prepared and preserved so as to afford increased facilities to the
Appellate Court towards ascertaining whether there has really been a misdirection.

As regards the class of offences triable by the jury, I am inclined to think that
che classification adopted in this Presidency is open to amendment ; but I do not desire
to suggest any addition to those offences until the system of trial by jury with the
safeguards now proposed and explairied shall have been found to give complete
satisfaction. . : :

As for special juries, it seems to me that the recommendation madg by the Jury
JO.mmission in paragraph 34 of their report sufficiently obviates the inconvenience
pointed out by the Government of India. |

Mg. JusTICE SHEPHARD.—The most important proposals on which our opinion ig
wked relate to sections 303 and 307 of the Criminal Procedure Code. I woylq *

4 tron,.y deprecate any proposal to give Sessions Judges a- general power to examine
. he jury as to the ground and reason for their verdict, but L donot see why a Sessiong
- -, Tudge should not be empowered, after a verdict with which he dves not agree hag
_;_f:‘f-’-{'een given, to put specific issues to the jury of a general character. For instance,

v "-’:\.'_,
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in such a case as that stated by the Government of Indiz} (paragraph 3) thqro might .
be (1) a question as to whether any theft was committed; (2) a questhn'as :io
recent, possession ; (3) a question as to the inferemce to be drawn from 1t; ant y
further, (4) 2 question might arise on evidence adduced to prove an alibi. It seems :
me, it would be proper and unobjectionable to ask the jury questions of tln?i sort.
The answers to them would afford great assistance as well to the Sessions Judge 1
deciding what action he should take as to the High Court in case of a_refgrenceé
The power to put questions of the kind stated would be partlcul_arly}seful in the {):g;t
of forgeries when such offences are triable by a jury, for the prevailing n01(3110§5 a e
this offence are not in harmony with our English ideas, and a jury woul bel%ied
capable of returning a verdict of ““not guilty ”” on such a charge, although thﬁy 011 b
that the accused had altered the document in such a manner as to ‘make him clearly
guilty of forgery. Other illustrations might no doubt be given. :

i e bout

Provided that it is made clear that the Judge is not to cross-cxamine the ]er_'y 1?5 out

the grounds on which they have arrived at their verdict, and that thehg\;fst lfe Dre
directed to ascertaining their opinion on the fundamental }SSl(li(iS w lf(:zl
involves, I think proposed amendment of the law would be decidedly useful.

i t paragraph of scction 307,
With regard to the proposed amcndment of the first p '
although theiltemtion ofp the words is slight, I think it may perhaps tend to relieve

: I .
Sessions Judges of the difficulties which hitherto, apparcntly, they have felt. I fully

h : i £
agrce with what the Commissioners say 1n paragraph 25 of their report, being o

opinion that if jury trial is ever to succeed, it is absolutely esscntial that the responsi-

bility should be with the jury and that their verdict should not be invalidated or open

dge.
to question by the mere fact that it does not command the assent of the Judg

. . . which ha
Doubtless there will be erroneous and unjust verdicts but that is the price which has
' to be paid for the institution of trial by jury. . ,

i a2 Sessions
ioh Court on a caso being referred by a .
- Fegflrlc{is tt he'pﬁ?%‘e (ge{'lh(t)nlg.le%.zm it in some such terms as thoie}a) opmrl-;oc?;?gebt{
Judg‘e’ s (1 ragraph 24). In Madras, it has certainly bec;,;nor um:‘[z‘asnnable,
B et 8 ve (gzt (?nly when it is clearly shown to be perye_r; O et o or
o i Z?r wﬂl I think, be materially diminished by givi btried o L o
'tr hﬁ nISk otfhlggz}]:r;ig oase’s in the ‘samo manner ﬁs they do tv(v;lt(ilq Cta:e(;ualify Dy
o soas : istenco of such a power § fir
| a?(:lfsscssg:{; itAlsttlill(iul%:vgu;t ?));lf level distinctly higher than that of .the opmlgp of
of the verdict, .

assesfl(‘)}:s;e provisionsAare designed to guard against the infirmity of juries, g.nd provide
e

safeguard against the mistakes which may be made by the Judge.
no

ini 1 why trial by jury has been a compara-
In my oo ey rqasm; :tﬁoffix;.te‘:)cfmskiﬂ ())rn the 'p}z'ngt of the Sessions Judges,

ti ; idi ial. Extension of
many of whom rarely have an Opportumtﬂ of presiding at such a tria

thing to remedy t : h
g}&sﬁ:e?ﬁ?ypfgs:ﬁzg a gase toa Jl{ry is not likely to be acquired by the average
cult a

Judge.

nge Offiﬁy mis;lé r:fc ttll?: ; udge’s summing up should be sccured in order that the
that a full repo

‘hether there has been a misdirection. tent shorte
Court may be able to 8% lty in the matter except from the want of competen

ifficu d.
%Zw dthcr.(; ca.n‘:) Ei:{llyh%lwever, is a want that would very soon be supplic
nd writers, W ’

n i i y perbaps
i i ing under discussion, I may per
Secti he Criminal Procedure Code being un : ) pA
e 8 eWCtldO ‘é)’ota'zkof th'e 1) wrtunity of making some further obsc;‘v:‘t&m;s up tnho i n
e ce ttot 1 1ebt ljsuontbe conviction or acquittal, unless set aside b

the case of trial by Jury, y High

. the jury, and it is on . ittec
¢ Court, ought surely to be :};(;(agﬁl(:fl acc({rdi{l’gly. When on a case being subm! d,

i j i ari nviction
mitted that judgment 13 A0 + aside the verdict, there must nccesmnly}be ?I ic‘(')h e
tho Uigh Court resolves fo £¢ ‘-i jut 1n the contrary casc when the ictign or 20~
(()11: acqulttal_lily ttijthullghagzu:lO'(,q ot djsapprovc the VCI‘dlCt, the conv.

18agTecs wit e Judge ¥
quittal, as the case may be, stands good

. : Q
n the part of the Judge, it secms to me of greatest 1mP°1't1‘;Iilgh

is defect, but the fact must remain that the -

. : k
This being so and in the abscnce of a bar which may be relied upon to take
O

1 do not understand

ly because the ¢asé is sub-

: . . ded -
and all that is required is {hat the suspen e(} R

N
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judgment should be recorded and, if necessary, sentence passed. .It seems anomalous

to say, as the last clause of the section does, that the Court acquits or convicts a man
already acquitted or convicted by the verdict of a jury.

With regard to the sentence also it may be a question whether power should ¢
“be given to the High Court to direct the Sessions J udge to pass sentglce. 1o

Mr. JusTICE -DAVIES..—I endorse the views of Mr. Justice Shephard in their
entirety and especially with regard to an accurate record bein

. g kept of the Judge’s
summing up. I may mention that for the past 4 or 5 years, as Sessions Judge of
Tanjore, I invariably had my charges to the jury recorded in short-hand by a clerk,

and his transcript, subject, of course, to ‘correction by me, was treated as the record of
the heads of charge directed to be kept under the fast clause of section 367 of the Code
of Criminal Procedure. It seems to me there would be no practical difficulty in
requiring all Courts of Session in this Presidency to adopt a similar course, But
should it be found impracticable anywhere, I would strongly recommend, as suggested
by Sir Romesh Chunder Mitter in paragraph 4 of his minute, that it should be made

obligatory upon the Judge to write out his summing up before he proceeds to charge

the jury. Objection as to delay should count as nothing against the paramount.
importance of knowing exactly what the Judge did say to the jury.

Further, to ensure that the charge to the jury should be complete, I would venture-
to urge that it be laid down in distinet terms what the charge is to contain, just as in
the no more important case of the judgment it is laid down (section 367, Code of
Criminal Procedure) what its contents should be. It is in regard to trials where
several prisoners are concerned that the general opinion is the jury are apt to fail in
proper discrimination. It should therefore be made a special rule that in cases where
more than one accused is under trial, the particular evidence against each accused, and
the particular offence it would constitute as against him, should be separately set forth
in the charge. Some Judges never think of doing this, but it 18, in my opinion, a most
essential direction and should be enforced.

From the Registrar of the High Court of Judicature, Appellate Side, Madras, tothe
Chief Secretary to Government, dated Madras, 27th June 1893, No. 1620.

In continuation of my letter, dated the 16th instant, No. 15692, T am directed to
forward herewith a transeript of the minute recorded by the Hon’ble Mr. Justice Best

on the proposals for amending the Criminal Procedure Code dealt with in the report
of the Jury Commission, '

(Signed) H. W. FOSTER,
: ' Registrar.

ENcCLOSURE.
Minute,

Mz.J USTICE I}Esr.—l am decidedly in favour of the amendment of section 307 of
the Code of Criminal Procedure in the manner suggested in paragraph 24 of the
report of the Jury Commission. I am also of opinion that the law should be altered
80 as to allow the Judge to put to the jurors, after the verdict is delivered, such
questions as may be thought necessary to enable him to determine whether he should
refer the case to the High Court '

I see no necessity for a list of special jurors—nor is the material for two lists

- available in the present eondition of the mofussil of this Presidency. _

I think the number of the jury should not be less than five and that the law on
this head requires no alteration. Nor do I sce any pecessity for alteration of the law

as to the nge of jurors. As to the area of selection, if I mistake not, in this Presi-
dency, it is still fixed by the Government, notwithstanding the declaration in gection

819 of the 72’2 2 to the liability to serve of all male persons of the preseribed age

. -t
“'F 3
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From the Actin'g Sessions Judge, Salem, to the Chief Secretary to Government,
dated Salem, 27th June 1393, No. 415.

I have the honour to reply to G.O., No. 1022, Judicial, dated 16th ultimo,
calling for my opinion on the jury question. '

A 2. The first suggestion discussed by the Commissioners (in paragraph 32 of their
report) is whether section 303 of the Criminal Procedure Codo should be so amended
as to enable a Sessions Judge to ascertain the opinion of a jury on portions of a case
submitted to them. I am clearly of opinion that this should be done. The Commis-
sioners deprecate—-and rightly—anything like the cross-examination of a jury. DBut
such appearance of cross-examination would, in my opinion, be avoided (ag by allow-
ing the Sessions Judge to ask the jury the necessary questions before their final verdict
of guilty or not guilty is delivered (though, of course, ouly at the close of the trial
and charge), and () by defining in the statute the nature and scope of such questions.

3. 1 give an example. Take a case of dacoity brought against five prisoners, A,
B,C,Dand E. Against A and C there is only the evidence of yvitnesscs yvho say
they identify them as the actual dacoits ; against B and D there is only evidence o{
. Tecent possession of property stolen ; against I there are both kinds of evidence.
would permit the Judge to put the following questions :— . _

(1) Having regard to the definition of ¢ dacoity " ag now explained to you, do
you find that a dacoity really took place ? . o A

2) If you do, are you satisfied with the evidence of identification against A,
C and E, or against any of them (if so, against which ?) ° . .

3) Do you find that the property produced was found in the (exclusive) pos-
session of B, D and E, or in thaét (;{ any k?xf t}igx(;lgz
' operty, to their know S dac

{g; I\)‘Za;(fgaéf; X ggi’lty or not guilty ? (Similar que_stxon in res
prisoner).

I fail to sce that any one of qu
No. 5, be called a * cross-examining

ini 1 certain that the putting o uesti :
ot iﬁlﬁ‘?;)’a:g; Ithl:amanswers given to them (such recording 18, of course,
record I o be done at the time) would not only simplify and accelerate the

imgirzgizﬁealﬁli:il o(l;l(l)irt in disposing of cases reforred to them, but enable the Sessions
wo =]

Judge to see clearly what cases he ought to refer. ‘ A ) s
it wi ] sction so a8’ te the

4 that it will be difficult to word the section so as to regu
turt oIfttﬁl: yp;beestsi?;ls to be asked. Dut a little must always be left to the common
::nse of the presiding Judge. And it will be in every case open to the High Court 1n

stolen in the dacoity ?
pect of each

estions 1, 2, 8 and 4 can, if put before question
» question (for such questions tend to form, not

isi int out that the questi . . :
g?glﬁogozortpgvfuld in this way be cnabled to see into the working of the Judge’s mind

and into the real disposal of the case far better (as I think) than where, as at prescat,

i escri o + while, on the other
v are only aided by a perusal of the prescribed abstract charge ; while,

:11;31 az:sim)irnfr the J 31dge’s questions rightly put, the answers givenl to them b)tz tlix;i
jury ,would, at a glance, disclose any weakness in logical rcasoning or perversity

finding. 1t is precisely the difficulty jurors feel in expressing a logical conc
the words used by the Commissioners) which the abov
assisting them in doing so. _
5. It must also be pointed out that the Commissioners
opinion, to see that, even now, a referred case caﬁ 'log:cun{cg;’(
reheard by the ITigh Court on the evidence. Their
32) is, therefore, no adequate remedy at all.
6. Tho above remarks and proposal rend (
‘ gpecial verdict” on lssues fmme(.i———a proceduro cumbrous 10
rather of the Civil than of the Criminal Law. . B
in the case of the tria

7. In the Madras mofussil, special juries (except . .
pean DBritish subjects) are, in my I();pinion, unnecessary, while a specxal jury

1 of Euro-

£ such questions and the-

ions were wrongly framed and put. . In fact, the -

lusion (see .
e proposal will obviate by - . "
have fu.iléd, in my humble

and to a great extent1s, . .-,

¢f. clause 2 of pamgm.ph_'_‘-i

er wholly unnecessary anything 111{9: R
itsclf and savouring- ‘-

list would '+

A
-

AT

-t b

I cannot see that any advantage could be expected from the emp

Governments bave the power which the Commissi
.+ consider should be conferred on them.

-’
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e very small, and at the same time excludes perhaps for years together from ordinary
juries the very persons most fitted to serve on them.

8. I agrec with the Commissioners in thinking that the staiutory list of exemp-
tions from jury service should be carefully looked into. There is, 1 find, a tendency,
both on the part of the legislature and on that of heads of departments, to withdraw
Government servants from the work. Not seldom in this district, I reccive applications
from officers (such as the Executive Engineer, District Forest-officer, Treasury Deputy
Collector, &c.,) asking for the exemption on the ground of “ public duty » of some one

"of their clerks or accountants who has been summoned to serve. I am of opinion that
this should be legally discountenanced, and that only persons who produce a certifi-
cate of illness from a Government medical officer should be exempted at any Sessions.
The result of the broad exemptions in the Code, and of the frequent applications to
excuse particular persons from service, is the weakening of the jury list, to (I cannot

but think) the permanent disadvantage of the administration of criminal justice, which

administration is, after all, one of the most important duties of the State. -

9. As to the right of appeal on the facts. It would be contrary to the essence of.

the whole jury system to allow this where the jury are unanimous. But I am
inclined, after some consideration, to think it should be allowed where the verdict is

only that of a majority. In such cases, it might be laid down that the Judge should

ask the prisoner at the termination of the trial whether or not he intends to appeal ; and

* T would also permit the appeal to be laid before the Sessions Judge, who should be then

-bound to refer the case (and appeal memorandum) to the High Court with his opinion
on the facts. I suggest this procedure on the grounds (a) that it would save time and
thus promote rapid finality, and (b) that it would facilitate disposal by the High Court..

10. I agree in the Commissioner’s proposed amendments of section 307, Criminal
Procedure Code. They give the Sessions Judge more latitude in referring cases, and
wisely emphasize by enactment what, I believe, is now more or less the actual

. practice of the various High Courts.

"11. No opinioﬁ of mine seems necessary on paragraph 4 of the Government of
India’s letter, No. 545, under reference, the question therein raised being exclusively
one affecting the powers of Government.

(Signed)  W. J. TATE,
Ag. Sessions Judge.

From the Sessions Judge, Be¥ary, to the Chief Secretary to Government, dated
Bellary, 12th July 1893, No. 1287.

I have the honour, in reply to G.0., No. 1022, Judicial, of the 16th May 1893, to

“report as follows.

_ 2. The Commission propose to make certain amendments in section 807 of the
.Criminal Procedure Code and also to introduce such alterations in the provisions of
the Criminal I'rocedure Code as may be necessary in order to carry out certain
recommendations made by them as regards special juries and the area from ’.Whlch
jux:ors should be chosen. The amendments proposed in. gection 307 should in mi
opinion most decidedly be adopted. As far as the Courts in the mofg;illleilt‘;e (‘)3211:;;2& .
juries. It also does not appear to me to be necessary to make any alteration 1n section
'{%19 of the Criminal Progcpdure Code. That section renders all males lt)lti't‘gfle'nt the
ages of 21 and 60 resident in any district liable to serve as Jurorst.mo ab istrict.
Section 320, however, gives the Local Government the power of exempdl_no ]a.nyi)pegz (gxs
from the liability to serve, and the Government o2-Madras have accor mg_g’_, y e d"
No. 2962, Judicial, of the 17th November 1884, exempted all persons residing outside

- + under the existing law, the Local
certain areas. It would therefore appear that, on in paragraph 37 of their report

! 7
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3. I am strongly of opinion that section 303 should be modified so as to give a
Sessions Judge power either to require a special verdict on particular issues of fact
or to demand from the foreman after the delivery of the verdict a statement of the
grounds on which it is based. During the recent controversy as to trial by jury
in India, one fact has been brought prominently to notice, namely, that while Judges
and others engaged in the administration of justice express themselves dissatisfied
with a considerable number of the verdicts returned by juries, Sessions Judges
make references to the High Court and the High Court interfere in a very small
percentage of the cases tried. The reason in my opinion why so few references
are made and so few verdicts set aside is that in the absence of any information as to
“the grounds on which a verdict is based, the Judges feel bound to assume that the
jurors have considered the case in a rational and reasonable manner. Reference
may be made to the case reported at I.L.R. 9, Calcutta 53, whgre the. Sessions
Judge put certain questions to the jury after they had returned their verdict. The
answers given to these questions showed that the jury had arrived at certain some;
what foolish conclusions upon the evidence, but the learned Judges of the High Cour
refused to consider these answers on the ground that the Scesions Judge hag nz
power to put the questions to the jury; and Mr. Justice Norris, having pointe rt:llln
that there were rational grounds on which the jury might have dxsbeheved 93
evidence, observed that he had a right to assume that tho estimate of the evi e_ng‘;
arrived at by the jury corresponded with the one formed by himself. The gkml: >
given by the assessors in a large number of cases show that they have not etain
rational view of the evidence put before them and, {f we had the power to fassscerﬁnd
the reasons which have led jurors to return their verdicts, we should often,.Ih iarf’elt it
that they are not entitled to very great respect. In the only case in wh1§ the
possible to make a reference to the High Court under section 307 last‘ylsatl;; e
foreman of the jury having delivered the verdict volunteered a statertr’xen e las
grounds on which it was based. That statement was duly recorded ayb II: ’groun 3

it showed that the jury had rejectad evidence on most ul}f;?f'soélof stice was
~ the verdict was set aside, and what would have becn a palpable lrélex;l at] 1.LR. 15,
prevented. As observed by Mr, Justice Candy in the case treaptti1 + grounds of the
Bombay 452 (at page 482) ““a clear and concise idea ai.c: On the one hand,
verdict is of the greatest aid in the furtherance of ]I;Zalso;lable. on the other, it
it may show the Sessions Judge that the verdict ls_lptot t‘;na reciate the evidence that
may indicate on the part of the jury such an inability o Ix)v?ith the verdict.”
the Sessions Judge will have less hesitation in disagreeing

4. T regret the delay in submitting this letter. It is due to my absence

England during the recess. LEWIS MOORE,

' : d
($1gne ) * Segsions Judge.

omeE—

From the Sessions Judge
dated Chittoor, 25th July 1893, No. 10.

T have the honour to submit the report called for in G.0O.,
No. 1022, Judicial. .

2. The first proposed alter
alteration is described as * slight

dated 16th May 1893,

. : ; h 20. The
i f the law is contained in paragrap
t,l,o Iiln Oparagera;h 25 ; it might a-llmost hm’i‘(i] ::gléi gz{i;llse:.
: he law clearer. s
. . ¢ - ig stated to be to make t O leary of
;Itu::g:s:p;%t o?lltleolfnoti;:eotfolt:emark that to descnbel abma.(;:3 s:}s.ibl:amags ) 212:;1; o
opinion ” is slipshod l%nglish- A mtan °’t’§efn;§o§1r: I;il;lty hee holds the opinion. It is
ini : Y . 1 .
opson” who e make i sr 1o b PR WSl o Sy i
i, &c., &0, though even then the phrase is not as direct as it might be, % W5
in my opini ioht to the point and let the L:
® xx;{f(ipl.mon,ﬁl:: better t}f;gztrgilgxgrees with the verdict . . . . . . tried, and ‘in
case of an acquittal thinks the evidence su

North Arcot; to the Chief Secretary to Government, |

fhicient to establish the guilt of the gg'g‘fg;g@,

2t ;
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or in case of a conviction thinks the evidence insufficient, &c., he shall submit the case
to the High Court, &c. -

3. No verdict of acquittal ehould be interfered with by the J udge if he does not
think the evidence sufficient to establish the guilt of the accused. If he does think
it sufficient, he cannot fail to be decided in the opinion that the acquittal of the:
accused is a failure of justice. The same remarks mutatis mutandis apply to a verdict
of conviction. S ' '

4. But the change is not likely—at all eventé, in this Presidency—to make any
difference in the number of trials referred. C : . .

5. With regard to section 32, I think that the proposal to question the jurors

. would be likely to lead to great confusion and often considerable delay. The jury

might have to retire and discuss the questions put to them in order to be able to say

if they were unanimous in their answers. If they were unanimous in their verdict,

but not in their answers, there might be considerable doubt as to what they did really
mean, and 4 wide field would be opened for the misapplied ingenuity of vakils.

6. Secction 33.~—1 am of opinion that it would be of ‘advantage to everybody that
the jury should be called upon to return a special verdict on issues framed by the
Judge. It would, in case of a disagreement between the Judge and jury, narrow the
difference to clear and defined questions and greatly diminish the Judge’s labour in
referring the verdict and that of the High Court in considering it.

7. As far as my experience goes, juries are apt to be prejudiced by facts brought
out in the evidence of which they disapprove, and to give such facts a weight not at
all warranted by their bearing on the questionof the prisoner’s guilt or innocence.
Thus if one or two witnesses are manifestly speaking falsely, a jury is very apt to
disbelieve true evidence of other witnesses for or against the same accused person. A
verdict on special issues would indicate more distinctly the part of the evidence about
which this had been done. e ' : :

The greater difficulties spoken of in the report do not occur to me.

8. In this Presidency there is no distinction between special and common juries ;
these are only jurors and assessors. I think it might be a change well worth trying
to have a separate list for jurors as distinguished from assessors. The duties of jurors
are of much more importance than assessors, since the Judge is at liberty to, and very
frequently does, disregard the opinion of the assessors. If, therefore, the most
intelligent and experienced of the men on the joint list were set apart for the jury
list, their verdicts would, in all probability, seldom call for any revision.

9. It would be a great improvement if jurors and assessors too were paid their
travelling expenses and batta, and the expense to Government would not be great.
Probably Rs. 20,000 a year would cover the cost, and yet the relief would be much
felt by the men who have to serve, '

10. In this Presidency almost the onlj‘ cases which are in fact tried by gjury
are robberies and dacoities and thefts by old offenders. Unwillingness to convict on
clear evidence is not common in such cases, so that the matter has not the importance
here which it hus been given in Bengal.

.. 11. T suppose there is no one who would recommend the extension of the system
1n this Presidency. .

i E. J. SEWELL .
; (Signed) Sessions _J,udye.

. n———————

From the Under Secretary to the Govemmenf' of Ipdia, Tome Department
(Judicial), dated Simla, 2nd August 1893, No. 934.

Anstract.—Requesling an early repl 'to letter, No. 545, g“.teq itlh lh,d:g 63893 ’é‘:};ﬁ" to.
tho amendments proposed by the Jury (gommission in the h g'lmﬁ“ . TP }:;9 o, and
the question of modifying the jury system as now established in the hadras ;esx ency.

e .,
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Orper—dated 28th August 1893, No. 1747, Judicial,

The following letter will be despatched to the Government of India.

2. Several of the Honorable the Judges of the High Court have cxpressed an
opinion in favour of the proposal that a verbatim record of the Sessions Judge’s charge
to the jury should be required in every case. The Government recognizes the value
of such a document, but there are numerous objections to any legislation which would
require the Sessions Judge to record the whole of the charge in his own hand. The
only practicable way of giving effect to the proposal would be to attach a competent

G

shorthand writer to each’ Court and the Government doubts if thereis a sufficient

supply of such writers available. The Government would suggest that the High

Court should make enquiries on the point and would be glad to be informed at an
early date of the result. ' :

3. The attention of all Collectors will be called to Mr. Mackenzie's remarks
upon the compilation of lists of jurymen ; it is bardly necessary to dwell upon the
importance of exercising discrimination in the selection of men to perform the
1mportant duties of jurymen.

[Here enter No. 1748, dated 28th August 1893.]
(True Extract.)

Chz:e/ Secretary.

To the Honorable the Chief Justice, with C.L.

,, the Government Bolicitor,
,, all Sessions J udges. -
., 8ll Collectors:

Ezxd A. Raitt,

b
.

U et anem e e SahRAd .
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\§ Trial by Jury.

Directing, with remarks, that the Government

;’ & of India be addressed on the various matters dis-

Y oussed in the report of the Commission appointe

nected with — in Bengal.
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to oonsider and report on certain questions con-
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JUDICIAL DEPARTMENT.

e et
-

Lerrer—from : .
Trg CHIEF SECRETARY 1o THE GOVERNMENT or
FORT ST. GEORGE,

To
Tae SECRETARY 1o THE GOVERNMENT or INDIA,
Houe DEPARTMENT,
Sir,

In response to your letter, dated 6th May 1893, No. 545, Judicial, I am

" directed to communicate to you the views of His Excellency the Governor in Council,

of the Honorable the Judges of the Iligh Court, and of certain selected officers upon
the various matters discussed in the Report of the Commission appointed to consider
and report on certain questions connected with trial by jury in Bengal. Iis Excel-
lency in Council regrets the delay which has occurred in the transmission of this
reply, but as the Courts were in vacation when your letter was received, it could not

be avoided.
9. The first point to be considered is whether scction 307 of the Code of
Criminal Procedure should be amended so as to make it clearer—

(1) when Sessions Judges should refer cases to the High Court;
(2) what the High Court should take into consideration when disposing of

references under section 307, Code of Criminal Procedure.

It is the opinion of the Commission that Sessions Judges should not be required
to refer every case in which they disagree with the verdict to the High Court but
that they certainly should do so whenever they are decidedly of opinion that a failure
of {ustice wonld otherwise accur. Further, the Commission considers that, when
dealing with cases referred uuder section 307, the High Court should be required to
form an independent opinion of the case upon the evidence.

The I.Iigh Court and all the officers consulted agree with the views expressed by
the Commission on this subject and they have the concurrence of His Excellency in
Council. , .

This Government accordingly supports the proposal in paragraph 24 of the report
that section 307 of the Code should be amended in the following way :—

(1) By substituting for the words “so completel that he cgnmdﬁrs it” the
words ““and is decidedly ” [not *clearly ’ as suggested by the Commission] “ of opinion

that it is;” ) , .
(2) By inserting after the words ¢ High Coyrt” in the th“‘fl clause ﬂ}e words
¢ ghall consider the entire evidence, giving due weight to the verdict of the jury and

to the opinion of the Sessions Judge and of the dissentient jurors, if any, and.”
3. The next question for consideration is whether offences against marriage

'bhould be triable by jury.

ey . em -
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In this connertion I am to invite attention to Mr. Galton’s letter, dated 6th
February 1893, No. 208, - Judicial, in- which it is stated that this Government docs
not ceusider it advisable to add to the list of offences which are triable by jury in
this Presidency. As regards the particular class of offences now in question the (‘om-
mission shows excellent reasons in paragraph 29 of its report why they should not be
tried by jury and the (Goverament concurs with the Ilonorable Sir 7. Muttusimi
Aiyar that it will be time enough to think of extending the list of offences when the
system of trial by jury, safeguarded as mow proposed, is found to give com plete
satisfaction. o ' :

- 4. In paragraph 32 of the report the Commission deals with the question of -

4

amending section 303 of the Code of Criminal Procedure in such a way as to empower
the Sessions Judge to— ‘ '

(1) obtain from the jury its opinion on paris of the evidence in order to enable
him to learn the grounds for the verdict;

(2) question the jury asto the reasons for the verdict in view to deciding
whether a reference to the High Court is called for.

The majority of the authoritics consulted is opposed to amending gection .303‘111
the manner 1ndicated on the ground that anything approz}ching to a cros.s-e'xamm?!.lml
“of the jury is to be deprecated. The Government of India expressed avsnmlar opjm({p
in paragraph 8 of Home Department lctter, dated 25th August'18‘.)‘:_’,'}'9..‘1105, udi-
_ ¢ial; the Commissien also is opposed to the amendment of section 303 in the manpner
suggested. ' o
I am to say that His Excellency in Council concurs in thinking .
ments which have been brought against the proposed amcendmcnt outwe
which have been urged in its favour. ' o o
" 5. In the same paragraph (32) the Commission pronounces a:,;:xr}}st o further
LI : the Sessions Judge to
proposal that sectiou 303 should he so amended as to cmpower U
direct the jury to return special verdicts upon 1ssucs framed by bim.

. : i ’s
- This suggestion has been considered on a prlevmus 'Z(;iz;sg?gsﬂ&dp;‘e‘sxgig’f‘lt‘f’;:lr
letter, dated 6th February 1893, No. 268, Judicial, ﬁg OJP:;dge fo take special verdicts

of the amendment of scetion 303 so as to enable t1 eredilility of particular evidence.

regarding particular questions of fact and the genera .
: o b Government there 1s a consensus of

Among e authorities now consulted by this nme . ‘th
opinion in ;?af(]mr of the amendment and 11is l?w()l:)emi{];?‘gx‘xﬁi:iofx;ﬂt]gaiz%?gnna‘
‘the Government of India that the vag'e as'igr tll(l);ln i}t’ would remedy ought:not to be

ment would be likely to create greater evil s bl result. from
acceptédo:s( o f(;i cicfmtyin the face %f the obvious advantages which will result from the

introduction of a system of special verdicts. It is understood thatfthe J ngﬁﬁ rlst 1?;
have the power of calling for verdicts npon special issues either before or
gencral verdict is delivered ;
the intention that special verdicts shall be called for only (1) afd. ¢
has been given, (2) if the Judge disagrees with the general verdict. i
6. In paragraph 34 of the Report tho Commission suggests that Jury mle f i (;:en
be classified as © special ” and ¢ common,” subject to the proviso that special Jury
sball be liable to servo on common juries. ' .
_ The object of this proposal is to provide for the selectio
juryen in cases of peculiar difficulty or importance.
. There is a conscusus of opinion that the preparation of twoen _
of jurymen is inadvisable because— : b a
. . . \ such &
(1) in many cases the supply of compctent jurymen 1S 80 smull that L g
course would be impossible ; , .
(2) the separation of the special jurymen from the common ] ,
appreciably lower the quality of common juries. acsification
- A few of the officers consulted have, however, no objcction to the C.hs(;lfl]);a the
of ju{)’mon as “ gpecial ” and “‘common” on the understanding suggested ) :
Commission, namely, that special jurymen will be liable to serve on cowin

that" the argu-
igh those

ter the general verdict

n of spccially-compctcnt

tirely Jistinct lists
ufymen would

on jurics. -

Mr. Justice Shephard, it will be observed, takes it to bo

e s i e et o e o i
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On the whole His Excellency in Council considers it inexpedient to adopt the
proposal of the Commission. The necessity for the change has not been made out and
the list of offences triable lgy Jury is so small that it would be extremely difiicult to
find any principle upon which the cases for special juries could be discriminated from
those for common Juries. :

7. The questi(_m whegher an appeal upon the facts against the verdict of a jury
should be allowed is considered in paragraph 42 of the Report and the Commission
expresses an opinion adverse to allowing such an appeal.

The Government of India has adopted a similar view as stated in paragraph 9 of

Mr. Lyall’s letter, dated 25th August 1822, No. 1105, Judicial.

Of the officers now consulted by this Government one only (Mr. Tate) has
declared himself to be in favour of allowing an appeal upon the facts and even he
would allow it only when the verdict is not unanimous. :

This Government, however, concurs with the Government of India in thinking
that the adoption of the proposal would greatly weaken the arguments for the
continuance of the jury-system and would therefore recommend that under no
circumstances should an appeal upon the facts be permitted. '

8. In paragraph 43 of the Report the Commission observes that it cannot see its
way to recommending that provision should be made for requiring Sessions J udges to
record verbatim their charge to the. jury. o

The question here touched upon is important and it will be observed that three
of the Honorable Judges of the Madras High Court are strongly of opinion that some
such provision should be made. '

On the other haud Mr. Mackenzie considers that this would necessitate adjourn-
ments which would not only result in delay but also expose the jury to the danger of
having improper influences brought to bear upon it; he further dwells upon the
importance of delivering the charge while the evidence is still fresh in the mind of
the jury. : T

It seems to be generally conceded that the difficulties in the way of requiring the
judge to record the charge verbatim with his own hand are insuperable. At the same
time the importance of having a complete record of the charge cannot be gainsaid. It
appears to His Excellency in Council that the only way out of the difficulty is to have
the charge taken down by a clerk in shorthand as it is delivered ; at the same time it
is doubtful if- the supply of competent shorthand writers in this Presidency is at
prescut sufficient to render this plan feasible. It will be seen from the accompanying
proceedings of this date that the High Court has been asked to make enquiries as to
the possibility of procuring shorthand writers. Even if the supply is insufficient at
present it would soon increase under the influence of a certain demand.

- 9. The Honorable Mr. Justice Davies, it will be seen, is of opinion that the Code
should distinetly state what the charge to the jury shall contain and that it should
further provide that the particular evidence against each accused and the particular
offnnce it would constitute against him shall be separately set forth to the jury. Iam
directed to commend these suggestions to the Government of India. .

10. In paragraph 4 of your letter now under reply this Government is asked
whether it has any objection to the amendment of section 269 of the Code of Criminal
Procedure in such a way as to render the assent of the Governor-General in Council
necessary to any extension of the system of trial by jury. '

~ On this subject T am to invite attention to paragr_apl.l 20 of the despatch, datefi
21st December 1892, No. 32, from the Government 9f India to the Secretary of Stattn,
and to say that the reasons against the proposal which are thercin set out appear to
1Iis Excellency in Council to be conclusive. Lot a v. T om

11. Finally, and with reference to paragraph 6 of your letter under Tcp.y,
to ask whether )t’he Government of Indil; wfulc}) have any objection to the 1s'ls11.1ehof a
notification declaring that attempts to commit and abetments of offences which are i
ncw triable by jury shall aleo be triable Ly jury-

%
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The following offences are at present triable by jury in this Presidency :—

Theft—Sections 379, 380, 382.

Robbery—Sections 392—395, 397—402. -

Dishonest dealing with property—Sections 411, 412 aud 414.
House trespass—Sections 451—459.

Breaking open a closed receptacle—Section 461.

In 1886 it was decided to make abetments of these offences also triable by jury
and a Government order to this effect was issued, but it has recently been p01‘nted-out
that, as no notification was published in the Gazette as required by section 269 of the
Code of Criminal Procedure, the Proceedings of 1886 is destitute of legal force. In

. deference to the wishes of the Government of India this Government has refrained from

remedying the formal defect by notifying the Procecdings of 1886 in the Gazette.
But it is desirable that this should now be done and it has also been represented that
attempts to commit offcnces triable by jury should also be declared to be similarly
triable.

I have the honour to be,
, Sir,
Your most obedient servant,

J. F. PRICE,

()oTACAMUND,
Chief Secretary.

981h August 1893,

Ezd. A. Raitt.
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