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GOVERNMENT OF MADRAS.

JUDICIAL DEPARTMENT.

Reap—the following paper :—

From P. G. MELITTUS, Esq., Officiating Deputy Secretary to the Govern t
India, Home Department (Judiciaf), to the Chief Secretary to the (!}nggergf
ment of Madras, dated Simla, the 4th May 1892, No. 584.

I am directed to forward a draft Bill which has been pre ared to
of Criminal Procedure and certain other Acts, and to extIe)ndp certain asr::t?(()lnzhgfo(t)ge
P said code to the Police in the towns of Caleutta and Bombay. As the Bill if 1t ie
o, : passed into law, will also have the effect of extending to the Commissioner o’f PolicS
in Madras certain powers under the code which he already possesses as a Maoistra.te
. under the local law, I am to request that the Governor in Council may be moved te
%yi(l)ur the Government of India with an expression of opinion on the provisions of thg
HIR :
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o . Orper—dated 17th May 1892, No. 929, Judicial. '
ot y : Copics of the Bill received with the foregoing letter from th&™ Government . i
I % o will be forwarded to the ITonorable the ledggs of the Iligh Court, the Agffolc;%;%
§ I General, the Chicf Presidency Magistrate, the Inspector-General of Police, and the )
"'} R Commissioner of Police, Madras, with the request that they will favour the Go;'ernment
L with their opinions on the provisions of the Tiill at the earliest possible date,
P | . -
! s (True Extract.)
' j L , B - J. F. PRICE,
x S : : . . ’ Olllef Sccretary,
ST | o . : _ )
’ ] . . - -3
S B
I'j i - .r '
j - To the Ilon’ble the Chiof Justice, with C.L.,
S SR » Government Solicitor, | .
: N »  Chief Presidency Magistrate, Madras, $with copy of Bill.
M y» Inspector-General of Police, ' ‘
i y Commissioner of Police, Madras, )
b
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GOVERNMENT OF. MADRAS.

JUDICIAL DEPARTMENT.

Reap—again G.0., dated 17th May 1892, No. 920, Judicial.

Reap—also the following papers : —

From the Chief Presidency Magistrate, to the Chief Secr
dated Madras, 30th May 1892, No. 123.

As directed by G.0., No. 929, Judicial, dated 17th May 1892, I h ,
to submit my opinion on the Bill fgrwgrded’therewith. ¥ 7575 & have the honour

2. With the exception of sections 15, 18 and 19, the Bill. as f :
Madras, will merely invest the Commissioner of Police under the® :o dzr ‘:isthlz:rg:c;;
the powers he already possesses under the City Police Act.

3. The amendments of sections 127 and 128 (section 14 of the Bill
tions 496 and 497 (sections 20 and 21 of the Bill()'appear to be unneee)ss::};r1 (;fssflf;
Commissioner of Police, being a superior Police officer, has already tae powexzs of an
¢ officer in charge of a police station” (vide section 550 of the Criminal Procedure
Code). A similar remark applies to the amendment of sections 498 and 499 (section

etary to Government,

. 22 of the Bill), The Commissioner being a Police officer, it is not clear what advan-

tage there will be in inserting the words ‘ or Commissioner of Police ” after “ Police
officer.” ' ' ' '

. 4, Section 15 of the Bill extends power to act under section 144 of the code to .

the Commissioner of Police and Stipendiary Presidency Magistrates. This section ig
only intended to be acted upon when immediate steps are neccssary, and it will, no

doubt, be an advantage for these officers to have the power to act under it in emergent

cascs, -

5. Section 18 of the Bill substitutes new scctions for 169 and 170 of the code
As to the new scction 169, the alteratious would be necessary if section 170 Weré
altered as proposed. The new section 170 would, in my opinion, have the astonishigo
effect of preventing the trial of all prisoners arrested by the police in the Presidency
Town., The present section 170 of the code is the one under which the police bring

all their prisoners before a Magistrate for trial; under the proposed section, they are,
’

in Prosidency towns, to send them to the Commissioner of Police. ;

ayith them ?y Ife cannot try them himself and there is no provisiofxvz?};?sl;‘;;g. do
them to Presidency Magistrates for trial. Under section 173 of the code the ro ,-tl n
charge sheet is to be sent to the magistrate empowered to take'cognizance%; tl(l)r
offence ; this section is not amended by the Bill, therefore the accused persons Wiﬁ
go to the Commissioner of Police and the charge sheet to the magistrate, The result
i a dead block. ; ,

6. Assuming that it may bfa intended that the Commissioner of Police should
forward accused persons to Presidency Magistrates for trial (although I do - not see
under what provision of law he could do so) great delay will be caused and there
seems 1o object in accused persons be}ng sent to, or bailed to appear before, the Com.
missionor of Police when t.he police investigation is complete and the cases ready for
trial. As head of the police the Commissioner has always the opportunity during

" investigations to direct any measures he thinks necessary or to have a case broucht
before bim for enquiry, and under the proposed addition to section 167 of the code
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(section 17 of the Bill) he will have—in Madras he has now—all the po&ers of a
magistrate as to granting remands, and under section 467 of the code (section 21 of .

the Bill) of releasing on bail. : : :
7. All Police *night cases” as well as Penal Code cases are investigated by the

police under Chapter XIV of the Criminal Procedure Code; therefore, there would be

& large number of accused persons—possibly hundreds—to be sent to, or bailed to appear
before, the Commissioner of Police daily. Ie could not possibly see them all, read the

report.in each case and pass an order on it, much less hear the complainants and .

witnesses, which scems to be contempiated as they are all to be sent to his office.

8. For the reasons given in paragraph-5, I think the proposed new scction 170
would result in the deposit daily at the office of the Commissioner of Police of a large
number of prisoners with whom he has no legal power to deal further, and, as shown
In paragraphs 6 and 7, even if he could send them on to Presidency Magistrates for

~ trial, great delay and inconvenience to all parties would be caused without any appa-

rent object or advantage. 1 therefore consider the proposed amendment to section

170 to be a mistake and consequently those of sections 169 and 171 of the code to be

unnecessary.

9. There are other powers of a magistrate with which it is 'very desirable that a.
Commissioner of Police should be invested and which are exercised by the Commis-

sioner of Police in Madras, but as to which the present Bill is silent.

. ' _ (Signed)  O. R. JONES,
: Chief Presidency Muagistrate.

——

‘daded Madras, 4th June 1892, No. 3344.

- I have the honour to state that I have no remarks to make on the copy of tho
Bill (proposing certain amendments in the Code of Criminal Procedure) forwarded to
me with G.0., No. 929 (Judicial), dated 17th May 1892, as such amendments do not,

From the Inspector-General of Police, to the Chief Secretary to Government,

in any way, affect Police procedure in the mofussil, but are entircly confined to the -

City Police. ) _
(Signed) C. A. PORTEOUS, Colonel,
- - Inspector-General of Police.

From the Government Solicitor, dated 3rd June 1892, No. 246.
Asnsteacr.—Forwarding the following opinion of the Advocate-General :—
[Tn the matter of the Bill to amend the Code of Criminal Pr_ocedure, 1882, and certain other Aots.]

OPINION.
. The proposed amendments seem to me to be advisable,
Mapras, - (Signed)  J. II. SPRING-BRANSON,
2nd June 1892, _ : Adrocate-General.

Madras, 9th June 1892, No. 34. :

. . . '
From the Commissioner of Police, to the Chief Secretary to Government, dated

I have the honour to submit the following remarks on the draft Bill to amend the
Code of Criminal Procedure, 1882,_&0.; forwarded to me with G.O., dated 17th May

1892, No. 929, Judicial :—- : :
1. I suggest that the addition to zection 4 should run as follows :— ~

Commissioner of Police.

The appointment of Assistant Commissioner of Police is, I l_>e1ieve, pecul.ia'r to :
Madras, which probably accounts for tl'e omission from the draft Bill. The additions :
proposed to sections 60, 61 and 167 deprive the Assistant Commisgioner of the powers .

*

(f) The words Commissioner;of Police” include also a Deputy or. Assistant

ate X 3
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of remanding prisoners which he now posscsses under section 8 of the City Police Act.
The necessity for granting such powers to the Assistant Commissioner was recognized
by Government in G.O., dated 18th September 1888, No. 1979, Judicial.

2. The proposed wodification of section 170, Criminal Procedure Code, would
cause considerable inconvenience and waste of time to witnesses and others. The
majority of cases to which this section applies are of an exceedingly simple nature
involving no difficult questions_either of fact or of law and it is on every account
desirable that the present practice of forwarding the accused to, and binding over
witnesses to appear before, a Presidency Magistrate, should be continued in all cages
in which the police investigation can be completed within 24 hours.

I may mention that Madras G.0., dated 28th December 1882, Mis. No. 2251,
provides that the report to be sent under section 170 is the received charge sheet,
which form is also scnt under section 173 when the accused person has been remanded,
In Madras practice, section 173 is regarded as thq corpplement to section 167, whereas
section 170 applies to cases in which the investigation can be completed within 24
hours.

3. I think that in the second paragraph of section 155, Criminal Procedure Code,
the words ‘““a Commissioner of Police or’” should be inserted before the words
¢ a Magistrate of the first or second class.” ' The Commissioner of Police, being a

Presidency Magistrate, has power to authorise the police to investigate non-cognisable -

cases, and it is desirable that the Deputy Commissioner should have the same power
which he now exercises under the powers given to him under section 8 of the Madras
City Police Act. ’

4. A similar addition should be made to section 191, |
(Signed)  H. W. H. COX, Colonel,

Commissioner of Police,

. the Deputy Registrar of the Higt Court of Judicature, Appellate Side
romMadtaS,' It)o tie Chief Secretary to OGovemmcnt, dated Madras, 18th June

1892, No. 1659. :

ith reference to G.0., dated the 17th ultimo, No. 929, Judicial, forwarding, for

the o:)‘igion of the Honorable the Judges, a Bill to amend the Code of Criminal Proce-

dure and certain other Acts, and to extend cortain sections of the said code to the

police in the towns of Calcutta and Bombay, I am duecteq to forward herewith g

transeript of the minute recorded by the Honomable Mr. Justice Best and to state that
the Ionorable Justices Parker and Wilkinson have no remarks to make on the Bill,

2. Any minute that may be recorded by the Honorable the Chief Justice anq

Mr. Justice Muthusami Aiyar will be duly submitted.

(Signed) ~ W. MORGAN,
Deputy Registrar.

Excrosme.
Minue.

: My, Justice Best.—The main object of the Bill appears to be to confer on Commis-
sioners of Police in the Presidency towns certiin powers at present conferred by the
Code of Crimiual Procedure on Magistrates. _ 3o far as this object is concerned, I have
no addition or amendment to suggest. Dut ithas frequently occurred to me that when
tho code was amended, the opportunity mightbe availed of  for altering section 282 go
2s to allow a discretion to the judge as to the wial being procceded with in the case of a
juror dying or his further attendance being found impracticablo after the trial hag
commenced. According to the law as it is af presont, in every such case “ the trial

shall commence anew.”  If it were the law that the verdict of & jury could only be

~
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accepted in case of™the 'jury being unanimous, section 282 could not be altered in
the manner now suggested. ~ But as section 306 allows the judge to accept the verdict

of a'majority of the jury, it seems to me that a judge might similarly be allowed a
discretion as to procceding with the trial in the absence of one of the. jury whose -

further attendance becomes impossible, the verdict to be accepted in such case being
the unanimous finding of all those who remain, or that of a majority calculated on the
original number.,

.. . Itis in cases occupying several days in the trial that the contingenocy is most
likely to occur, and it is a lamentablo waste of time to begin de novo a trial which is
drawing to ifs close after a duration of a week or more, merely because of the death or
inability to attend of one of the jurors whose difference from the verdict of the
majority, if he had continued to attend, would not have been a bar to the verdict

being accepted.

OgpEr—dated 28th July 1892, No. 1346, Judicial.

In his }_etter }'ead above the Commissioner of Police, Madras, proposes certain
amendments in sections 165 and 191 of the Clode of Criminal Procedure ; his remarks
on this and otber points require niotice." -

By virtue of section 7 of the Madras City Police Act, 1888, the Commissioner
of Police is a Presidency Magistrate and in section 8 of that Act the Commissioner,

the Deputy Commissioncr and the Assistant Commissioner are declared to be Justices

of the Peace subject to the Pproviso that they shall act as such so far only as may be
necessary for the preservation of the peace, for the prevention of offences, for the
detection, apprehension and detention of offenders and for the performance of the
duties assigned to the Commissioner by the Act. It is plain from Colonel Cox’ letter
that he understands these provisions to empower the Deputy and Assistant Commis-
sioners to perform all the magisterial functions exerciseable by the Commissioncr as
Presidency Magistrate. This view is entirely incorrect. The Code of Criminal
‘Procedure confers no powers upon Justices of the Peace as such and the Deputy and
Assistant Commissioners cannot exercisc any of the powers conferred upon Presidency
Magistrates by the Code merely on the ground that they are Justices of the Peace.
If it has been the custom for these officors to “exercise such powers the practice must
at once cease. The Commissioner’s renarks upon the subject of amending section
191 of the Code are also founded upon a misconception of the law. Colonel Cox
assumes that the Commissioner of Polics, in his position as Presidency Magistrate,

is a Magistrate empowered under section 191 of the Code to take cognizance of

offences. The term  to take cognizane’’ is nowhcre defined in the Code but it is
throughout assumed that the Magistrite who ‘takes cognizance of” a.case is a
Magistrate who has power to try or to commit it for trial. But section 7 of the Madras
City Police Act, 1888, prohibits the Conmissioner from acting undgr chapters XVIII,
XX and XXI of the Code of Criminal Procedure and, #pso faclo, he is incompetent to
tako cognizance of any offence within the meaning of section 191, Colonel Cox’
proposal to amend this section falls ther:fore to the ground. '

Colonel Cox is corrcct in saying that the Commissioner has power under the
existing law to direct the investigation of non-cognizable clses by the Police under
section 155 of the Code of Criminal Procedure but the Government is doubtful
whether the Commissioner, who has no authority to take cognizanco of cases, should
continue to exercise this power. The further consideration of the subject will however
be deferred until the question of amendiag section 155 has been settled.

.2, The Government of Judia will nyw be addressed.

(Trus Extract.)

' J. F. PRICE,

_ : o Chief Secretary,

To the Commissioner of Police, Madras. 3 ‘ -
Copy to the Chief Presidoncy Magistraty,
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Lerrez—to the Secretary to the Government of India, Home Department,* datsd

Ootacamund, 28th July 1892, No. 1347, Judicial.

I am directed fo place you in possession of the views of this Government upon
the draft Bill to amend the Code of Criminal Proceddre and certain other Acts which
was for_warded with Mr. Melitus’ letter, dated the 44h May 1892, No. 684, Judicial.

2. The scetions which call for remarks aré dealt with. in detail below and it will be
observed that in the opinion of IIis Excellency in Council the proposed measure js:
'with the exception of a few provisions, unobjectionable but unnecessary so fir as
Madras is concerned :— .

(1) Section 4. —This section defines’ the word “ Commissioneér” to includs 4
Deputy Commissioner of Police and it has perhups not been notided that the effect of
this definition will be to invest the Deputy Commissioner of Police, Madras; with powers
which he does not-at present possess. This officer is not émpowered under the- existing
luw to exercise any magisterial functions, and His Excellency in Council does not
consider it advisable that he should be so empowered. T am: therefore to suggest that
the phrase ¢ Commissioner of Police ”” should be restricted td itg natural'oméatiin 2
Throughout this letter, wherever the remark is made' that a specified section’ of t}i;
Bill makes no change in the existing law, the observation is to'be undérstood gg
subject to the reservation that the term ¢ Commissioner of Police” refers to the
Commissioner alone. - C :

(2) Section T.—TUnder section 60, Code of Criminal Proceéduré, a Police officer
who arrests & person without warrant must produce him: before a Magistrate having

" jurisdiction or before the officer in charge of a Police station ; it is proposed to’enact

that the person arrested should also be producible before the Cominissioner of Police.

The effect of this will be to invest the Commissioner of Police, Madjas: with
powers which he does not now possess for although a Magistrate he is ot o Mafri’stnite‘
¢ having jurisdiotion.” ‘ o

« Tis Excellency in Council bas no objection, I am' to’ say, to this P'Y'Opbs'e'd' .

extension of powers but regards the change as unnecessary. A

(8) Section 8.—The amendmentof section 61 of the Code which this section of
the Bill contemplates is consequential upon the proposed amendmiéent’ of section’ ] 67 of
the Code which is referred to below. : :

4) Section 9.—The proposed amendment of section' 62 of the Code commend ...

itself to this Government ; the present law seems defective in that it containg no
distinct provision as to the method of reporting arrests without warrant in'the Pres;.
dency town. ' _
(5) Sections 10, 12 and 13.—These sections will make no change in the existip

law and, though unnccessary so far as coneerns Madras, are considered unobjectiona,ble;g

~(6) Section 14.—This - section also will not effect auy change in ‘the exictiv..
law so f(ar)as regards Madras, for the Commissioner being z Magiftrate ha: 69?,1238
the power to act under Chapter IX of the Code. The Chief Presidenoy Mégistratz
points out however that the amendment of sections 127 and 128 of the Code is unneces-
sary in any case inasmueh as the powers coaferred thereby on Station-house officer
are exerciscable by the Commissioner of Police, his Deputy and Assistant, by virtue o;
section 550 of the Code. )

7) Section 15.—The omission of all reforence to- Presidency Magi i
section €44 of the Code is an obvious defect which it appears as well tg remgdsjfﬁssnlir;
Excellency in Council  considers it desirable that power to issua temporary orders in
urgent cases of nuisance should 'be conferred upon the Commissioner of Police" algo,
Tho Bill however: goes further and - confers like powers upon the Deputy Commis.-
sioner of Police ; this change however does not commend itself to His Excelléncy the
Governor in Council and he would consequently omit clause (iv) of section 15,

(8) Section 16.—Section 157 of the Code requires the Station-house officer in"

evcry case whero he has reason to suspect’ the commission of a cognizable offence to

report the same to a Magistrate having power o take cognizance of the offence op 3
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Police report. As the law stands the Commissioner of Police, Madras, is not such a
Magistrate and therefore he could not require that a report under this section should

be made to him. It is now proposed to place the Commissioner of Police in the same

position as the Magistrate having power to take cognizance of the offence upon a
Police report for the purposes of section 157 of the Code.

No reason has been shown for the change and it socms to this Government to be

open to various objections. For example it is not clear whether it is intended that in
the Presidency town the report shall go to the Commissioner of Police alone or that it
shall go to him and also to the Magistrate ; if the former be the meaning then
section 159 of the Code will be deprived of all force so far as concerns the Presidency
town ; if the latter then the additional labour of a double report is involved. As the

amended section stands it leaves it to the discretion of the Station-house officer whether'
he shall report to the Commissioner or to the Magistrate ; thisis manifestly objectionable.’
It has perhaps not been observed that section 158 of the Code gives the Local Govern-.
ment power to direct if it sees fif that all reports under section 157 to the Magistrate

shall be submitted through the Commissioner, If the ob{ect of the proposed amend-

ment of section 157 is to ensure the Commissioner’s knowledge of all cases where the

commission of a cognizable offence is suspected it seems to Ilis Excellency in Council’

that the provisions of section 158 of the Code are ample and that no alteration in section.

157 is requisite. _

(9) Section 17.—There is no objection to this clause of the Bill. ;

(10) Section 18.—Tho proposed amendment of section 169 of the Code.depends’
upon that of section 170, This latter section requires that the Station-house officer, if,
upon investigation he finds reason~vle grounds for suspecting the accused, shall forward.
him to the Magistrate empowered to take cognizance of the case upon a Police report or
shall bail him to appear before such Magistrate. As the law stands this section docs
not apply to the Commissioner of Police, Madras, who 1s not a Magistrate empowered.
to tako cognizance of a case upon a Police report and the object of.the amondment
proposed in -section 18 of the Bill is to require the production of the accused before
the Commissioner of Police in all cases that grise in the Presidency town. -

In this connection I am dirccted to invite particular attention to the remarks
of the Chief Presidency Magistrate and the Commissioner of Police with which Iis
Excellency in Council is in complete accord, Mr. Jones shows clearly that the result
of the proposed alteration in the law will bea dead-lock, and so far as this Govern-.

" ment can sce there is no object to be gained by the change,

A minor objection to the sccond clause of amended section 170 is that the Station-
bouse officer is given absolute discretion in _the Presidency town as to whether the
complainant and witnesses shall or shall not be bound over to appear to prosecute or.

 give evidence; it can hardly be supposed that this result was contemplated; if not the,

wording of the clause requires revisiop. This Government would rccommend the
omission of scction 18 and, consequently, of scction 19 also from the Bll.l. o

(11) S.ctions 20, 21 and 22.—As pointed out by the Chicf Presidency Magis-
trate in paragraph 3 of his lotter these scctions are quite unnccessary. The Commis--
sioner already possesses under the Code tho powers which it is now proposed to confer.

‘upon him ; in the case of sections 20 and 21 by virtue of section 550 of the Code and

in the case of section 22 by virtue of the fact that he is a  Police officer ” within tho
meaning of sections 498 and 499 of the Codo, '

(12) Section 23.—This sccms unobjoctionable. : '

(13) Section 24.—The Commissioner of Police, Madras, is already a Magistrate
for the purposcs of sections 523 and 625 of the Codo so the amendments proposed,
though unobjectionable, are not necessary so far as Madras is concerned. :

3. The Commissioner of Police, Madras, suggests that the words “a Commissioner .
of Police or” should be inserted before the words *a Magistrate of the first or second
class” in section 155 of the Code. In connection with this point I am to invite atten-
tion to the I'rocecdings of Government accompanying this letter. The Commissioncr
of Police, Madras, is alrcady a Magistrate for tiio :;)urposos of section 155 and the

pmendment of this section propésed by the Comaissioner would give 00 new power

.
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and vyould be in keeping with the rest of the Bill. So far the Commissi '8 surces
tion i8 unobjectionable. - But this Government is disposed to do&bim:velfest;'got?;
Commissioner of Police, Madras, ought to be allowed to take action under section 155
seeing that he has no power to take cognizance of cases and if it is determined not to
amend section 165 in the manner suggested this Government proposes to issue an
order with reference to section 7 of the Madras City Police Act, 1888, withdrawin
gom dthe Commissioner his power of acting under section 155, Code of Crimin:ﬁ
rocedure. . '

P I U, R N

J. F. PRICE,

o Ohicf Secretury. L

.

“Exd. C. A, Munisswmoy,

<
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