YMLR.OL1-97,603—2-8-30,

1) Namber of proes_ et

: - B S,
(“) Dqtn of {‘é";' i o T

an 1m‘tis.!s of the Teferepcer

4R
ax -

I

@avemmem a:;;ﬁf wladras,

SRR /mi! 3& ‘¢’ . DEPARTMENT. -
: NO? ?D be fOldEd Oi‘ I’(LJ {?!V ﬁam’lea “

lii\...‘4‘15\...10 .

MADRAS RECORD OFFICE.

e a

. o -
VA




kI
R

N -

© VEmu A AT el
B R L

[ .
o
A,

W

T
k%

N ~ °
RN
o s -
&R e T
T r——

272

A

e omp Ry

-2,
e

_‘\.>
-

D e gt

et
il T S

T

P

< B
-

N

b

.
2
A

StoTpee
R

Frox - | o A
. C.J.LYALL, Esq, C.I.E,
’ Secretary to the Gos ‘nt of India.

To “ | |
o ‘
R Bl ST e .
TR Y e s o, Aln s

L4

</ . |
'7,,°‘.;~

R
Yo
cN %
-+ o
, ¢ wZAPLO)
Home Department, R < .
TE Ty A , R\
Judsesald, "hcfurc »

L

f
. Calcoutta, g1 26 arch 1891,

. . Wirn reference to the corres . ] .

fting 0 s oS 0 1641 i s S g fi

di:gected to sayot}ig.: (i);hs dellfvilﬁtf:l(l)lftl‘(:st::;:g“ and bis office establishment, T ani

out the orders containeq in Home Depa"fmenzve( been experience% if; carrying
. y I /e -~

oSt ourt, which are now carried out on
observed in the mufassa] courts, z’ind mg.m cocordance with modern practice, as .
more under the contro] of the C hile yoprp cally than at oot pocause

which appertained to the Sheriif’soouf;itée?hﬂe Tetaining the purely formal duties

dency Towns of India, anq b3 ¢ 28k institution imported into the Presi.
s o perform certaj merelyljf of'lzleacltbns are of g two-fold character, Ife

,/‘at the same t]_me g SeSSIOHiind Other ublic . 2

- Iigh Court, Thethéoggigmoef the Proc:ss-ser Vingpand gsgglﬁ?(ﬁesgt:&d(}? ethl: )
%:ontlbination Of theso fupe clas;_sg og Ind1& haye Come to the conclusion that the-
actory arrangement, 1Ues in the game officer i satis-
work himselff’ thougl, hes lilneaélrt(;i th p.*ogess-serving staff the S?xez:-?ﬂ' 33:;'11130
in theory. Tpg orking hesg ; t?s Coasiderahle responsibility, at all events

e
eputy Sheriff, whq is 16 process.servipe establishment is the
View the- Sheriff jg 5 por21¥aysa 7 X

frequently he requires securio os uret.‘f for the Deputy’s good behaviour, but

ment of India jt i itable S OWR peri], In the opin; h .
and should noyy be replizlll::cit%ble t Pinion of the Govern

. Y a system : .
The theoretica] 8 Jore in harmep with them,
common Iz_lw borrowe ({?ig‘;l%glixlty of 'Eh’e Sheriff ig beh{eved to be part of the
that this liability haq ever beep o and. The Government of India have not learnt

. from Bombay ang Madrar' o » From the reports rece] d
brought Within livine nfelt 18 u{xderstooc~a that no action to enforg()eo Ets. h::s %Zgn

Caleutta reported gy 1864 gy The Barrister g3 of the High Court of

sustained serjoyg loss ; ang 10 infom?, VeT8 N0t aware that the Sheriff had ever

of any case of Josg Since thyt Jear. The Jydee £
A : . Judges ¢

v
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f - ) : S the due service of the processes of the 't, while the reply of the Government

, ) of Bengal was limited to the submissj
. : the observation that no great financial
proposed by the Committee. In the o

# some remarks by an ex-Sheriff, and
ntage would result from the scheme

confident that the theoretical liabilit |, shich now attaches to the Sheriff of the Government of India on the

would, if the Government were to und :ake it, be of no practical importance; Committee’s proposals contained in 11, o the Gor on the
and the Government of India are dispc :d to concur in this opinion. ‘There Lot 2=

{
j
b tob 1 G t should undertake th i September 1858 reference was made (L & (A% auh eeasacstoiese that
- appears, however, to be no reason wh 1e Government should undertake the o i - ; ) o
- ?iglr;ility, except perhaps to the modi: extent mentioned in paragraph 6 of o i %@7 £ o eas- Qu:.] l/*AQ._‘(; < .
this letter. If the connection of the t rill with the service of processes and < f' ; - olie L i R4 ‘" S, Aassantn

-

exccution of decrees were abolished, b :ommon law liability would, the Gov-

should be appointed to do the work of supervising the service and execution
of processes. In 1832 a draft Bill vas prepared, providing amongz other

. ernment of India understand, also di. pear, and the Government would be no i o ?Vltl)ik(m rltw?l: e(;t)z;l:r::]l;:r}ges n tlh_e law wh were expected to reduce the Sheriff’s

" more liable for the nonfeasance or mis asance of the process-staff, than.they i : 3 under which the She '&e.nm:a dm Counci >xpressed the opinion that the system

*are for the conduct of the numerou: similar establishments in the mufassal ‘ . “Sherilf by the suit " 18 Indemnified g the Deputy Sherilf and the Deputy

— . ‘ e ertil by the suttor, possessed certain acantages and should be preserved ; and’

cour .. S ,c ) s ’ ‘ i the decision of His Excellency in Counci wag that, while the payment to the

‘. s -3. The proposal to sever the connlction between "the process-sta{f of the FEEE A { Sheriff of a salary should be discontinueg he should be allowed to receive the
Presidency Towns and tlie Sheriff, or ary other oflicer who holds office only for A [~ 7 " fees oncondition that he provided his own,ffice establishment and that heshould *

a year, is not a new one. As long ago 13 1513 the Indian Law Commissioners, | ; be guaranteed against positive loss by the(}overnmem; under'takinv to recoup to

with the concurrence of all the SupremeCourts, advised that a permanent officer § ! Lim any amount by which the fees migh' fall short of the cost of maintaining

A '

the necessary establishment. When thee

. € J orders were issued the Government
of India were under the impression th

i ) ' Py ! at the fees would more thas over the
matters thay there should he a pernanent Sheriff, and that ke should not | " ; cost of the Sherifl’s establishments. . It nw appears that ir? Bomlgly‘s: thee fees
appoint a Deputy. This Bill was nct proceeded with—partly, no doubt, if : ‘ : : raised to the utmottlimit which the Lig), Coboars fhat 1 Sorubay the fees
not entirely, because the Procedure Code (Act VIII of 1839) was then being ‘ o ]

amount to much more than half“what is equired ; that in Madras the deficit is

double the amount of fees, the fees being less than a third of the total sum
required; and that in Caleutta also therejs g substantial deficiency. The Gov-

elaborated, and it was felt that the nev practice might necessitate or render ‘ i f

} .

i ernment of Madras have dec}.ared the systun adopted in 1888 to be impracticable,
{

desirable a still more radical change. In 1803 the Judges of the Bombay ! 1
“Iigh Court represented that the office of Sheriff was a uscless and expensive :
sinecure, Wwhich oughtvto be abolished, and in 1863 the Government of -India ‘;

. b : . . 8 o) at a permanent
) on the understandine that the process-serving establishment is e P

Shrievaly itself would Le abolished without delay.

: " A y pressingfor the appointment of a permanent
suggested to the Secretary of State the appointment of a permanent officer in i Sheriff, while in Calcutta tliere have been diﬁicultiesp I)owing to the (?ndeavours
the place of the Sheriff and the exprdiency of legislating & as to relieve I : i . of th.e Government of Indig to re_duce certain items of expenditure which a late
the Government from liability ; the Secretary of “State ;ppmwd the pro- ‘ ! : Sh?“ﬂ’ thought should be maintained.
posal. In 1867 the Government of Bombay aldressed the Government of ' ': ‘ - 5. The present arrangements are nct satisfactory and seem to be to some
India supporting the views expressed ¥ the High Court in 1863, and advo- : { 2 extent inconsistent. On the one hand it is difficult to see how an unpaid Sheriff
cating legislation, and the Government of India consented to the required s ; ' can be held responsible Junless he is allowed to choose his own Deputy and
legislation being taken in hand. The Local Government then made further ! { subordinate staff, and this principle was to some extent recognized in the system
proposals regarding the charee of the Llouse of Correction, till then attached ! ( sought to be introduced by the orders of September 1883. On the other hand
to the Shrievalty, and in 1868 the Seertary of State sanctioned these proposals f the judicial authorities have Consistently urged since 1545 th

sseutial to efliciency, and

e B P : Tanl he in the Madras
The proposed legislation was, however, abandoned in the nest year on the o -3 ll))ergzsxldtirége(]i)ozgl él(‘)iggrks ‘111(1 bailiffs of the Sheriff’y establishment have long
following grounds:—(1) that the Shricvalty was the only ofice open to non- j ' : Tent servants, and are earning pensions, while in the
oflicials, who miols ! ¥ Was A " o] J ) Bombay Presidency the same principle hag b o 3 .
e Fos o odicils, who might therefore be seriowly prejudiced by its abolition ; (2) that } : as well as the subordinate staff P ¢ has been extended to the Deputy Sheriff
. the emoluments of the olfice wero not nuch greater than the risks ; and (3) that | ¢} - extendine the principle foilo ad - The qo.ve.".]i'}??}. ,Qf India are in favour Ofw'_'
- the Government of Bombay had apjarently averlooked (they had not really L { - Calcutta. pie tollowed by the Iadras ang Bombay ‘Governments fo —
t done 50) the ]“‘bll"y_‘vluch would be cast on Government if they took upon . 1 ‘ } - 6. The course which the Go
- themselves the Sherifl’s responsibility. In 15%0 the abolition of the oflice was - I to cancel the arrangement madzeg‘nnslent of India are now disposed to adopt is
- again recommended by Sir Richard “Garth, then Clief Justice of the Caleutta : ' as to make the office of Sheriff g Ln 'el’tember 1858 and to amend the law so
.. ¢ ».---* High Court, among other reasons on account of the inconvenience causced : relieve Lim of all duties connectedpwliig’ honorar_y and ceremonial one and to
by the Deputy Sheriff being repeatedly clanged, and it was suggested t-‘iat '; . decrees of the Iigh Court. "t the service of writs and exccution of
permanent ofticer should be appointed ander any title that mizht be considered In regard to th i )
. . A . - . e dut N 3
suitable to carry out all the writs of the Hizh Court and also the processes an IR tion of decrees of the IIir:ich:sgeifd ¥ith the service of writs and execu-
.. ¢execution work of th? Presidency Small Cause Court.  No action, howes‘t‘fl" ‘Y“: b to sanction the appointm%nt of a1 en; Government of India would be prepared
¢ - . . taken on this suggestion, apparently from an apprehension that the abolitio ‘ : serving establishment under thepdes'f?nem oflicer at the head of the process-
; of the office might be unpopular.- ] x i charged with the service and executio:'? g? tzli?{l of Nigh Bailiff, who might be
. % The Finance Committee’s scheme, which next came under consld(‘-‘?ﬁ E : .« within the limits of the origina] jurisdiction ofp{l?ceiqls'islfuéd by all Civil Courts
tion, did not zheet with objection from any of the Lowcal Governments or Hig , . attached. Not only the Head “Bajlif b € lligh Court to which he was
If‘ . J . any ake the | | ess-stafl should. i - » but also every other member of the
Courts so far &s its essential part was Concerned ciz., the proposal to mMare process- Siowc, In the orinion of the (3 i i
e I ] ' C P - Lment should b give reasonable security, and Government of India, be required to
({)ﬂice of blx(\1~3ﬂban honorary one and ’J::xt a process-serving ""?l’{r . cp{cd the b the extent to which it 'c(:x:np t%:: ?Overnmem might perhaps ac;cept liability to
¢ maintained by Governmeng. The Covernment of Madras fully ace 1 ! . rotect itself by taki : :
_ma 3 eng. ( b : The Gove . that the reason why successfu] aeti J taking security, It seems possible
principle that there should ‘be a pergianent precess-serving stafl The 9% ‘ . - .ol actions have not 1 i Sheriffs
. , . ttee's is that they iusist on beine indemn: ot been brought against Sheriffs
ernment of “Bombay, ﬂmu"h'iHedevn'un'td in 1537 to the Commi ; Y, S demnified by sujte 2 o]
v ) 3 ; t i g o , 1 ) N rs who a oly careful
views as to the appropriation of feed, were then and still are 18 fa(‘foilcrutta ? not to run risks; and that the latter will not be so carcfulrilzlc:s(;r(?[llni?r]lf Elrl:ell&a
having a permanent staff to scrve processes.  The objection of the rashoul w0 ' °

Uizh Court to the Finance Committep’s proposal tiat the same office | execus
ti(:nt\\f(]! work of Clerk of the Crown ahd have charge of .ghe process n:r‘l olficer,
e Usiness wag based ‘upon the qndosirability of iipusng on 4 ility for ;

tould only spare for it a fradtion of Lis time, thie rusponsiy _

-




should be made self-supporting.. |

- - . D

are empowered fo require similar inde ify. I am to bring this point to notice

in order that it may receive consid jon. As regards the process-serving

establishment that would actually t ‘equired, it is proposed that the High
Court should determire its strength -~ 1 time to time subject to the sanction

of the Government. *The Governme »f India would only insist that in the .
:Presidency Towns, as elsewhere, ren.  ration ghould be given for all the work

connected with the service and ext ion of processes, and that’the system
. . ran - P LRI T W T -

7. I am now to request that t} Jovernment, of India may bé.fa'vom.‘cd

on.the suggestions contained in this J ter.

" with an expression of the views of (1 W.ST¢t. pe CAC% oCiae
cowa sl Joutpe X hiadvas up ik B ot G2l et (risele

I have the honour to be,
Sig,

Your most obedient Servant,

Lt

- Secretary to fhe Government of India.
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