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11t Mmcn 1890, No. 454, JUDICIAL. ,

. GOVERNMENT OF MADRAS.

JUDICIAL DEPARTMENT. e

Reap—the following papers :—

From IL M. WINTERBOTIIAM, Esq., District Magistfsto of Malabar, to tho
%hief Secretary to Government, dated Calicut, 22nd November 1889,
0. 2453-M. |

I have the honor to solicit the instructions;)f Government in the following matter.

2. A man charged with.criminal breach of trust asa public servant absconded.

Iis immovable property was attached under scction 88, Criminal Procedure Code, by
- the ITead Assistant Magistrate, and in duo course became ¢ at the ggosa.l of Gov-
ernment” under the operation of that section. The magistrate procecded to gell the
property without reference to Government, the salo Leing ordered neither because the

-

' property was subject to epeedy and natural decay, nor from a consideration that the

sale would benefit the owner.  The purchaser has now applied to the Head Assistant
Magistrate for a certificate of sale, to enable kim to show his title to the property sold.

3. I desire orders on two questions :—

(1) Has a magistrate power to scll property ¢ gt the disposal of Government”
under section 88, Criminal Procedure -Code, without reference t0 Gov-
. -ernment, except 1n the two cases expressly mentioned in the section ?
(2) What form of document should be granted to a purchaser, to enable him
to show his title under the sale? :

4. On the first question, my opinion is that a reference to Government 18 1n every
€380 nocessary to validate a sale, unless Government think fit to empower the
magistracy to dispose of the property without such o reference. I cannot find that
the magistracy have cver been expressly 80 empowered. Soction 624, Criminal
Proceduro Code, prohibits a magistrate from selling property “ at the disposal of
Government * by operation of that gection, unless specially empowered by the L,(’)cal
Government, in Hhop Lebalf. Having regard to tho definition of « Government * 12
tho Denal Codo, the word  Local ® in section 524, Criminal Procedare Code, 8PPESE
to be mere surplusage. : _ ) b

. SChedUI‘(l:rEII (1) (4) gives, amongst the ordinary powers of a magistrate thfv o

third class, tho * power to attach and scll property in cases judicially before bim,

- 8oction 88, but this may be understood to rofor o tho two cases in Which the pPrOPCl‘tY
i8 perishable, or in which the sale would benefit the owner. . _ .
5. As regards the sccond question, the Criminal Procedure Code is entirely silent
but it iy manifestly necessary that the purchaser should be protected by rec(.alm;g
some document to establish his position, and 1 think a sale certificate should be 1ssu
a8 in the caso of Revenue and Civil Court salcs. o

O—

: : T N e
From II. M. WINTERBOTIIAM, Esq, District Magistrate of Malabar, to
Chief Secretary to Govcrm’ncnt,,dated Calicut, 13th February 1890,

No. 401-M. .

In obedience to reference on No. 4364 of 1889, dated 8th ultimo, I have the'

honor to forward herewith a copy of the 1lead Assistant Magistrate’s Jetter, dated t%th
instant, No. 268 M., giving further particulars regarding his action, together Wll a
schedulo describing the property sold and showing tho dates of attachment and sale.
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Excroscre.

o L istrate,
From G. W. DANCE, Esq,, Head Amistant Magistrate, Malabar, to the District M‘gl’-b".

Caliout, dated I'élghat, tth February 1890, No. 208-M.

With reference to your endorsement, No. 61- M., dated the 10th J;nuhr}y:, on NP{OO.
ernment roference, Judicial Department, No. 4361, dated 8th idem, I have the honor

{ Gor-
ubmlt

’ id

2. Onthe 7th November 1833, a cliarge under soction 409, Indian Penal Codf‘,f‘f'“; 151]0

before the Talsildar Magistrate of Ilghat, against one Viswanatha Pattar, 8 sliro t of the

Pilghat Muuipipality. The Talsillar Magistrate thereupon iasued a warrant for the U{_"t’h,tblt

sccused.  As it was reported to the Tahuﬁ:lar Magistrate the same day—namely, the ¢ tion 87s

th'? I.P(\Uﬁe'd hﬂll lbsoondc':. to Bm(lﬁ Im'st, a th(nn[inn for hi‘ “\lmﬂm under .H-U'Omoﬂ
Criminal Frocedure Codls, and an order for tho attachment of his movable and 1mm.

0
property under soction £8,Criminal Procedure Cule, wore also iasued by the Tubeildar Mag! portY

immediately. The proclamation was duly published, and on tho 16th idém, the movablo P¥Y
and & house belonging to the acousnd "E‘l‘eputtrwhnl'. As the accused did not appest ™ “nh of
time epecified in the proclamatiou—rviz., 30 days—the property, unider tho last
. section KR, Criminal Procedure
*Comsiting of sundry brum.ves-is, &e., wio sild-fr ot the disposal of (}nvvmm““'{h Angust 13
property ® was aold on the 11 S ides

: : . and tha immovable property on the ~Pr0t
six months having elapsed sinos the date of tho attarhment. Keetion 83, Criminal i

. M
Cods, providos that proporty atfached uuder it shall not Lo sl for six montba t'“"l"t'.{:rmogntbﬂ
Teasons, 00 18 to mean that thrre w Toctii Mine i iry o - ofi
even though it waoa a2 10 objoction 1o selling it on tho exp Y for the bepe

s not subject to speody and aatural decay, and tho sale was not
of the owner. . ’

3. The records connected with the matter are subxm'ttod..

. X . . ! 1.97
_4. This delay in roporting was for oblaining the records from the Deputy u‘gnl:tuatbo
Calicat, to whom they had been forwarded for reference in the trial of the cose 8
accused, who was sentoncod to threo years’ rigerous imprisonment at the last Bessions.

Ozper—dated 11th March 1890, No. 434, Judicial.

As regards the first question asked 1
No. 2463 M., dated 22nd Novermber 188
expressed by Mr. Winterbotham that n
ment under section 88, Criminal Procedure Code, without a reforence 10 °v°mmcnit;
execpt in the two cases epecificd in tho mection, Ilis Excellency tho Gove™3% g
Council is accordingly plensed to accord his sanction to the salo on tho 11th
i\ut;,t'ust 18}.]8.9}})y] tl(lie lI’Iemd Assistant Magistrate, Malubar, of the property of viswn;lutbo

'attar, which ha i Ta-si rdlghat ©
7th NovemWer 1888, e attached by tho Tabmlda.r Magitrato of 1 atghat £
, 2. Inreply to tho second question asked by the Distr! istrato, tho Gover®’
ment observes that, as pointed out by him, the {‘ng Ul)f%:ﬁ;ﬁﬁlv,toﬁ\d:xro pn‘ﬂcnlg”;
no form of eale certificate, but in the caso of immovablo proncrty, the (juvvmmo"t.sbcd
no objection to the magistrate granting a document of t[m rumg haturo us is dveser! 1o
in section 316 of the Codo of Civil Procedure. No sals cortificato appears 0.
uccessary in tho caso of movablo property, tho reccipt for thoe purchase money beils
sufficicnt evidenco of tho sale (Criminal Frocedura ngc ’goctimF 297).

3. It will bo pointed out to tho Pistrict Macistrate that under clauso (3) pn;g
graph 5, of tho mnotification, which was upprov::l in G.0., 31st Decomber 8=
No. 1705, and published at page 598 of the Fort &¢. Grorne Gusetls of tho 2
1573, Part I, all magistrates of the first elass havo bcmg cumpowered to well I"l"’I“?rt

¥ the District Magistrato in_ bis 1ot
9, thq Government agrees wit a
0 magistrato can scll property undor

under section 624 of the Codo of Criminal Procedure
(True Extract.)
J. GROSE,{M
. ’ . * &Crﬂ .
To the istrict Magixtratn, Malabar. Ag. Chief

y» all other District Magistrates.

Lad. A. Railt.
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