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lEAD—aguin the following paper :— J
G.0., dated 1st September 1885, Mis. No 2306, Judicial.

Lead—the following letter from R. S. BENS({}T, Esq., Acting Registrar of the High
Court of Judicature at Madras, Appellate Side, o the Chiet Sccretary to °
Government, dated Madras, 31st Jullh,‘_ 389, No. 2146 :—

T'am dirccted by the Honorable the J udzes of the High Court to again invite
the attention of His Excellency the Goverjsr in Council to the desirability of
prescribing, in accordance with scetion 838 of “e Civil Procedure Code, 1882, scales
of allowances payable for the subsistence of Ju;gent debtors under arrest.

2. In the High Court’s letter, No. 20°2, dated 12th September 1877, the
necessity for framing rules on this subjec} was suggested, but in their order,
No. 2473, dated 17th October 1877, the Coviinment, while disposing of other points
referred to in the letter, passed this matter by without remark.

3. In the High Court’s letter, No. 899, dated 10th May 1882, the subject was
- again brought before Government, but they cintinued * to believe that it is best that
they should not lay down any scale; but th: it should be left to the court, under
section 339, to fix, for the judgment debtor’s subsistence, such monthly allowance ag” "
it considers suffieient with reference to the cliss to which he belongs.” '

4. Cases which have recently come unler the mnotice of the igh Court have -
caused it to again consider the subject in all 15 bearings, and I am directed to submit ’
in some detail the considerations which kavi led the ITonorable the Judges to the |

. unanimons opinion that it is desirable to agair-ask the Government to prescribe scales .
of subsistence under section 338, and which }ave even caused them to entertain some -
doubts as to the legality of arrest for debt in .he absence of such prescription.

* 5. Under that scction the Local Goverrment may, from time to time, prescribe
scales, graduated according to rank, race wnd nationality, of monthly allowances
payable for the subsistence of Judgment debtyrs.  Section 339 provides_no judgment
debtor shall be arrested in-execution of g4 decree unless and until tho decree-holder
pays into court such sum as, having regard lo the scales so fixed, the judge thinks
sufficient for the subsistence of the debtor from his arrest until he can be brought
before the court. - S A

In paragraph the sceond, section 339 fur her provides when a judgment debtor 18 ¢
committed to jail in cxecution of a deeree, the Gourt shall fix for his subsisten¢e such
monthly sum as he may be eutitled to according to the said scales, or, where no scales ,
have been fixed, such sum as it considers suff cient with reference to the class to which -
1¢ belongs. ' ] ' /

It is clear that in these provisions ther’: is, and was intended to be, a material’
asendment in respeet of- orders for the pafment of subsistence allowance to civil
debtors, us compared with the sum which it yras open to the courts to order under the -
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Civil Procedure Code of 1859, Undér that code (section 276), it was provided that
when a defendant is coremitted to prison in execution of a decree, the court shall fix
whatever monthly allowance it shall think sufficient for his subsistence, nof ezcceding
Jour annas u day, payable by monthly instalments in advance; and, by secetion 277,

" the court might in the case of illnej's, or for other special cause, fix the monthly

allowance at such sum, not exceedingsiv annas a duy, as shall appear necessary, it
being open to the court to revise or alter such special order, from time to time, on due
cause being shown.

6. Notwithstanding these provispns, the High Court has reason to believe that
4 annas a day is still regarded by thd Small Cause Court, Madras, as well as by the
courts up-country, as * the ordinary bitta” for all debtors of whatever race, rank or
nationality, and that, in the abscuce of any prescribed scales under section 338, the
courts ordinarily, if not always, proceal as if no altcration had been made in the law

since 1869. :
)

7. The High Court, however, Iomjns fzom the Superintendent of Prisons, Madras, )

that, in more than one case, he has refuwd the risk of keeping European and East Indian
civil debtors on such allowances, and, 'having represented the matter to Government,
has been authorised, in special cases, tb raise the allowance, charging the excess cost
to the contingent fund. Thus it woulr seem that this officer, with the permission of
Government, allows a rate not sanction«d by the court, which alone is legally empowered
to prescribe the rate (in the absence of :ules duly framed by Government), and further
that the extra allowance is paid, not “e'the execution creditor, as required by law, but
by the State. This practice appears tdthe High Court to be, at the least, anomalous
and unsatisfactory. ]

8. The High Court is, moreover clined to doubt even the legalify of the prescnt
procedure of arresting debtors un< .. \decrces, when the Government has not fixed
a scale. g

It seems to the Court that, on a tric construction of the Act, the Government are
bound to preseribe scales.  No doubt, tie imperative mood is not used in scetion 338.
The language is, ¢ The Government mel preseribe ;7 but, by section 839, it is provided
that no judyment debtor shall be urresteii unless and until the decrce-holder pays into
court such sum as, having regard to th: scales so fixed, the judge thinks sufficient for
the subsistence of the judgment debto jfrom his arrest until he can be brought before
the court. Iere the judge is bound tdhave regard to the scales preseribed. A judge
cannot do his duty, in this respecet, untl Governmnent prescribes scales. The language
used is prohibitive of an arrest until thi subsistence money, having reqard to the scales,
is lodged. The second clause of scetier 339, no doubt, contemplates that scales may
not have been preseribed, but this claute was first used in the Act of 1877, and may
probubly have been inserted under the dca that a judgment debtor might have been
arrested under the Act of 1859 and might be brought before the court under the Act
of 1877 before scales had been fixed uniler that Act.

The Act of 1877 did nof contain a hlause the same as section 338, nor a clause
the same as the first clause of section 35). The Act of 1882 is in section 339 a cbpy
of the same section in the Act of 1877.] The second clause cannot be enforced until
after arrest, and, as there can be no arrest until payment according to the scales, it
would appear that the first and sccond :lauses are inconsistent, and that, to carry out
the object of the Act, scales ought to be preseribed by Government. Although the
language of an Act is apparently, in auy scetion, only permissive and not imperative,
1t has often been held that such language must, from its relation to other language used
imperatively in respect of the same subjict, be read as imperative. The intention, to
be gathered from the Act, is to goverti; ‘mt even taking it that there is only a doubt
whether the Aet is imperative, it certainjy seems highly desirable, in view of this doubt,
that such scales should be fixed. i

9. And even apart from the questic of legality, the Iligh Court considers, on a.
comparison of the provisions of the Acts)of 1859, 1877 and 1882, that the legislature
intended that the former seale of allgwances should be revised and that it was

considercd desirable that such revision sfould be made by the Government.
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10. The High Court would, therefore, suggest thit His Exeellency the Governor
in Couucil should prescribe the scale. noted below, which it beli®ves will be found to
be appropriate and calculated to provide for the se:veral classes of debt{ors referred to

in section 338 :—

ScaLE of subsistence allowance for civil debtors p eserib~1 under section 338, Civil
Procedure Code.
it cliss, 2nd class, 3rd class,

| — -
ust “'XC("&ling
JA8. AS. As.
Europeans, Americans and Eurasians .. . 12 8 ) or diem
Natives .. - - .- e 19 6 34T )

- . . . oy .
Note.—On medical or other gpecial grounds, to be recorded in cach case, the court may order such increased
allowance as nuy to it seem 6t, and the court may, in like manner, froxf time tu tims cancel or modify such order.

Order—dated 1st September 1885, Mis. No, 2306, Judicial.

The foregoing letter will be forwarded to the Inspector-General of Jails, who will
furnish a statement showing the actual rates of absistence aliowance paid to eivil
debtors of all classes and races in the larger jails | \”:his presidency, and submit any
remarks he may wish to offer on the suggestion n e by the High Court.

(True Extract *

(Sit 1)  E. F. WEBSTER,

Chicf Secretury.

aginal, to be returned.

Irap—also the following paper :—

From the Inspector-Genéral of Jails, dated ‘)btacamllud, 30th September 1883,
No. 269. [ : |

Asnstracr.—Submitting statement showing actue,l rates of subsistence allowance paid to
i
)

civil debtors.

Orprr—dated 15th October 1885, No. 2802, T “ial.
The scale suggested by the High Court, viz’f —

' let ct¥ss. 2nd class. 3rd class. .

. : P AS. | As, As,
Furopeans, Americans and Eurasians» e .. 12 8 4
Natives .. . .o . . ‘e 9 6 3

will be adoptod,’subjeét to the conditions mcntémed in their note, and a notification
ivil Procedure Code.

(True Extraq’l.)

Acting Chief Secretary.
To the Hon'ble the Judges of the High Court, with C 4,
» the Chief Judge, Court of Small Causes, Madras. -
s ths Inspector-General of Jails, '
s all District Judges
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THLE INSPECTOR-GENERAL

OF JAILS,

To
THE CHIEF SECRETARY
TO GOVERNMENT.
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