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. GOVERNMENT OF MADRAS. - )
. JUDICIAL DEPARTMENT.
e ' o . - 5 ‘
Reap—the following papér -— S - ,

2 .

From D. FITZPATRICK, Esd, Secretary to the Government of Tndia, Legislative

department, to the Chief Secretary to Government, dated Simla, 3rd July

1884, No. 1444. » ,

1 am directed, with referénce to qertain commun.ications which have been recently
received by the Governmentl.of India, and to which I shall presently refer more
particularly, to invite the attention of His Exqellex_lcy the Governor in Council to the
mode in which court-fees are at present levied in the Mufassal Courts and on the
Original side of the Presidency Town High Courts, and to make the following obser-

" vations. i SR ) _
9. The amount of court-fees Payable by litigants may be fixed with reference to
one or othes or both, of the following matters, viz. :—- | . :

* (a) the amount of labor imposed on the Courts by the litigation ; and

(b) the value at stake in the litigdtion. . ‘

3. The .princigle of ﬁxing the amount of the fees with reference to the work to
be done, besides being obviously fair, has this special and additional advanfage, that it
tends to check unnecessary and vexatious steps being taken by the litigants. ’ :

4. The principle of fixing the amount of the fees with reference to the value of
the subject-matter to be dealt With; though open fo exception on theoretical -grounds
and though difficult to apply to certain particular classes of suits, is one which is
adopted to a_great extent in various classes of business, public and private, and
which it will be generally admitted has much to recommend it. ~ o

'5. In England both principles are found in operation. . :
In the Supreme Court’ the fees are fixed, and not ad valorem; but there is a

higher and a lower scale of fees. The cases In which the lower scale is allowed are
enumerated in Order VI of the tules of the Supreme Court as to court-fees (Wilson’s

" .Judicature Acts, 3rd edition, page 607). Proceedings are. commenced by a writ of

summons, the fee for sealing which is 5s. lower scale and 10s. higher scale. The fee
on entering a cause for trial is £1 lower scale and £2 higher - scale ; and there are
other fees at different’stages (see the table in Wilson, page 639). - .
6. In the County Courts the fees are calculated chiefly on the ad valorem principle
Thus the initial fees are— ‘ : _ S )
_ For every plaint or petition, 1s. in the pound— - \
' when the claim or demand exceeds forty shillings and an ordinary summons
- is to be served by bailiff, an additional feeof £13 =
when the number of defendants exceeds three, an additional fee of 1s. for
"~ each defendant above three: : S
For every hearing, 2s. in the pound.f o
(Pitt-Lewis’ County Court Practice, Part I, Appendix L) ‘

7. In this country, Jboth iq" the Mufassul and on the Original Side of the Presi-

dency High Courts, court-fees are ab present regulated in part by one and in part by
the other principle; bu, while in the Mufassal they are 'ﬁX9d mainly with reference .

]
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to the value of the subject of the litigati ‘e Y o
. . gation, on the Original side of io ‘
B e e e o e other principle. = The natural, hfhglg’rlf ot the
ct-logical, consequence of this is that court-fees are considerabl),r higher in-the .

* Mufassal than on the Original side of the High Courts.

s |
Z ' ; . . - /‘

8. The Governor-General in Council has recently had before him two proposals, ,'

which, however widely they may differ in oth i
‘may diff er respect i ;
that they both tend to an assimilation to a certainlz:rtesl’lth zfv etltll:sMItl;lfl::salln ai%mﬁlg;; ;

Ceurt systems. ! _

9. Tn December 1883, Sir Richard Garth forwarded ' dia
) s to th '
a minute, dated the 24th of!that month, in which, in continsa(t;irgr‘;e:??:;:iofs Ic%ﬁf '

munications, he drew attention to the two following main questions:—

- 1s¢, whether, as a matter of justice to civil suitors, the amount of the t.ax‘;

leviable in the form of court-fees ought not to be considerably reduced ;

. 2ndly, whether (whatever the amount may be) it is not unwise and inconvenient -

| to impose it in its present form: . :
_ The former ‘of these questions, as well as certain other matters touched on in the
:inmlute,. are still under the consideration of the Government, and will be separately
ealt with. The portion of the minute referring to the second question will be found

P PP A

ngeﬂded to this letter. It will be secn from it that Sir R. Garth objects to the heavy °
valorem fee taken in a lump on the institution of a suit in the Mufassal, on the °
ground that it is unfair to make the main charge without any reference to the amount

of work imposed on the Court, and that it is impolitic to do so, inasmuch as, when once -

the money is paid, the litigants have little inducement to keep their proceedings within
bounds or to come to an amicable settlement. B ' o

. e therefore advocates for the Mufassal a larger resort to the High Court system,

which spreads the charges over the successive steps of the litigation. : .

- 10. The communication§ :from the Government of Madras noted in the margin, ,.

No. 82, dated 11th January 1883, and en-

vn the, contrary, advocate the assimilation
to a certain extent of the High Court fees -

closures. _
No. 213, dated 26th Janusry 1883, and en- system to that of the Mufassal, the chief
closures. - o reasons urged being that the present High :

Court system involves a considerable loss

of revenue, and that there are no special geasons why the litigants in the High Court -

should be more tenderly dealt with than litigants elsewhere.

11. The Governor-General in Council a ing 2 in
e ey e pprehends that anything approaching a
complete assimilation of the two systems would be impracticable without an amount

of disturbance of existing arrangements which would be objectionable; but never-

theless it appears to him that any system to be satisfactory ought to give due weight

both to the ad valorem principle and to the principle of payment in proportion to work -

done, and he ‘is disposed to think that there is room for improvement both in the

Mufassal Courts and on the Original side of the ITigh Courts in this respect.

" " 12. In considering the posaibility of adopting Sir R. Garth’s proposal it must be .

remembered that the system of taking the bulk of the court-fees in one lump sum is

the simpler system, and that, haviog regard to the comparative weakness of the

subordinate staff of the Mufaseal Courts, all complications should, as far as possible,
be av01.ded.. The .GovemOI:-General in Council is, however, disposed to think that
something in the direction indicated by Sir R. Garth may be done' safely and with
advantage. 3 o o LT

13. .It might perhaps be possible to shift part of the ad valorem institution-fee,
and add it on to the process-fees when such fees are taken under the existing law and
rules; but this would probably involve the fixing of higher rates of process-fees
for suits of high values than for suits of low values; and it is doubtful whether this
would answer everywhere. It'would not, of course, be neccssary to make the grada-
tions in the process-fees as numerous or as fine as in the institution-fees. Ve might
be content with a more rough-and-ready application of the ad valorem principle; - but
still the matter would be somewhat complicated, and it would be impossible to express
an opinion on it without hearing what judicial officers have to say. . S

C et

. . | . .
.18t Jury.1884, No. 1775, JUDICIAL. - 3

Tt would, moréover, be difficult to form any reliablé estimate of the income which .

might be expected from the enhaneed process-fees‘. . :
'T4. There is, however, one- step towards giving eficct t

" which could probably be adopted without much disturbance of existing arrangements,

and that is, to break up the institution-fee into two or perhaps three parts,” which
would be taken, irrespective of all smaller details of procedure, at certain.marked
stages in the litigation ; or, what would come to much the same thing, to continue to take

@ full fee on the institution as at present, but to refund a certain portion of it in the

R

. desirable to provide, as is done in the Englis

ev
withdrawal of the suit. SV : :

" 15. A system of this latter description was in fact in force under our law down
he present Court-fees Act, and it is believed that it was found well

to the passing of -t
calculated to promote the amicable adjustment of suits. Section 98 of Act VIII of

1859 went so far as to provide for the refund of the whole institution-fee in certain
cases and half in others. Se_ction 26 of Act X of 1862 limited tne refund to half in all

‘cases.

16. This provisio
The reasons given for its’ abolition by Mr. F. Clockerell in the Statement of Objects
and Reasons of that Act and in his speech in Council were, first, that it was necessary
in order to compensate for certain sacrifices of revenue which he was making, and
secondly, that, as the practical result of & suit is commonly very much the same whether
it is settled by a compromise or by & decree passed after the matter has been fought

out in Court, the fee paid ought to be the same.

vent of the litigation terminating at a particular stage by confession, compromise, or

17. The first of these reasons was undoubtedly substantial; and it is manifest that
the re-enactment of the provision in question might occasion a considerable loss of . -

revenue ; but this js a matter fo which the Governor-General in Council would be’
prepared to give favorable consideration if a recurrence to the system of refunds was
generally regarded as desirable. -~ - - ° :

18. Mr. Cockerell’s second reason does ot commend itself to the Governor-

o Sir R. Garth’s views,

n of the Stamp law was abolished by the_i)resent Court-fees Act.

QGeneral in Council. It proceeds, as will be observed, exclusively on the ad valorem .

principle, and leaves out of account altogether the other principle of making the fee

in some measure proportionate to the service. - Moreover, it ignores altogether the
desirability of promoting amicable settlements: R o - :

19. Though, as I have already stated, the Government of India do not desire in
the present communication to enter upon the general question of the reduction of

court-fees, I am to observe ‘that a recurrence to the system of refunds orthe distri-

bution of the institution-fee would afford a considerable amount of relief in those
clagses of suits in which the present rate of court-fees seems to be most complained of,
namely, in suits -instituted by money-lenders against their debtors, and by landlords
against their tenants, merely for the purpose of enforcing payment of, or keeping
alive a claim to, a debt which is not ‘disputed. 1t is certainly a hardship, both to the
creditor and to the debtor, that each time such a suit is instituted the debt should
be swollen by the amount of a"heavy institution-fee ; srd this hardship ‘woald be

eatly reduced if the plan abovo referred to, of spreading ¢+~ institution-fee over the

¥ N i
~

 90. In the event of either of these measures beirg ad 1, it would probably be
h County Conrus, +hat information of the

law should be given to the defendant.  The ordinary form of s 1mons in these .,Courts

. contains the following notice, made conspicuous by ca, ital lette s *— . :
' ArpNT, YOU WILL SAVE HALF

« ¥.B.—IF YOU OWE THE MONEY, AXD WILL CONSENT TO A JTDG
- : _ THE HEARING-FEE" . ‘

" And the mode in which this saving may be effected is carefully explained on the )

_back of the summons (see the form in Pitt-Lewis, Appendix II, Form II). .. =,
Government of Madras, the Governor-

" 91. Turning now to the propos.als' of the . e Govern
General in Council believes that, baving regard to the conditions under which litigation

~* different stages of the suit or refunding a portion of it wher . 'jere is no contest, were
. .adopted. A A TR °
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. proceedings which cause the
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 is conducted on the Original side of the Presidency Toﬁm High Courts, and to 'the
? )

heavy expenses necessarily attending such litigation, it would be generally -admitted

that any attempt to put the High Court fees on a level a i
. . - . ro ~
221 ffe(:)is ;(:;}gll;e ll)r;%ll-lact}cablq t’ but ift need hardly be ;saidptll)mta::;n ngt;uizxt] (t)lflizhcfiri[cl:if:;,

, for. ) e imposition of moderate ad valorem fees on the instituti

:;?e:;geoixn gom%tto trial, would be advantageous, not only because it woutllctlult':t)lxrlxcgis
Shoosaive Inc gtuaﬁ y in the incidence of the court-fees, but also because it would, by
affo abol; s -off, (xlnake 1t easier to grant the concession in respect to Mufassal ct’mrt-
Des abov proposed and any further concessions or reductions which may later on
er consideration. I am accordingly to request that the local Governments

and High Courts concerned will take this matter into consideration, and submit to this,

department, not later than the 15th
. , ter i h of September, :
practicable in the direction indicated by the Mepaed.rasm éaogzmmy pzﬂ?m they mey

' 22. As regards the suggestions for the amendment of the Mufassal system above

;f:ige:ng),éi all1n éo request that they may be carefully considered by all Local Govern-

' ments ma thignk ﬁou’tsr and by such officers and other persons as the Local Govern-
and such Z unk t to consult, and that such remarks upon them as may be recorded,
uggestions as may be made towards the attainment of the objects proposed, -

Inay }"; 1Slilbinitted to this department not later than the 15th of September.

estimated, 2 s‘;{g request that you will at the same time state what, as far as it can be
which m ayv{)z recge the 31035 of revenue- reTsulting from the adoption of the measures
this communicatio:,lm-en ed by His Excellency the Governor in Council in reply to

. 23. Iam to request that you will impress upon the subordinate officers whom ﬁis'

ff"fug}lcy the Govemor.in Council may think fit to consult.that their remarks and
uggestions should be strictly corifined to the subject-matter of the present reference.

ENCLOSURE. ?

Extracr from Minute by SIR RICHARD GARTH, Kt.,‘ Chief Justioe,
December 1883, referred to in paragraph 9.

Caloutts, dated 24th

L 4
I have already endeavoured to chow 4hat the imposition of 8 large instigution-fee too
eotionable practioes.

frequently operates as a denial of justice, and gives rise to very ob‘i ootionsl @ DT ts offoct, with
6 system. V2 .
zxd to prolong litigation

But this is by no means the only or most ordinary mischief o
the generality of suitors, is to prevent suits being settled out of Court,
unnecessarily. } { . that h
When a plaintiff has onoe paid a large jnstitution-fee, he ognmdex:s, nﬁfiis ulm.z;h:zagl):; by :1 oste
1 clal .
has purchased from the Government the xight 802 10 P00 7 Firh o ocs, and b thinks that

. . have t
He knows that, if he goes to trial, he will not “epo pay ! of his opponent.

. . £
he may as well take his chance cf screwing tht:ﬂ 1;8;0 L(:;x ::wise Sapnd o Gomo to 8 Teaso nable -

On the other hand, s defendant, who wo oa !
tl i :al. and to set up some false or shadowy .defence, ause he
e et ot b goe t?o ttl;l'i‘:xl’ o:nscttles the gln.im amicably, he will still have to repay .t.he_

knows that, whether he %?;s,,a,:m’ tho heavy institution-fee, and that he will at least gain time

laintiff, over and above ‘
) . .
d N ow?gtl:: l%nggi‘i?s}fe{; ., which is adopted in thedﬂxgh Court, 18 calculated not only to
avoid this evil, but dire ¥ .+ 3nis to pre vent a suit ‘bcing. unnege;sanly prolonged. On the
Original side of the Cow { Naall fue, only 1is. 12,13 pm‘gon the filing o{ the plaint; a.pd further
fees are imposed, as the 8§ wonuls, 10 sl o way as to'deter both parties from carrying on the

guit beyond what is reall fyi xsary. L }
Soymuoh is oharged :_'-:; n*‘,ve{y every epplication, 8o much upon
:v.irly witness summone. o ' docuinent pr ’

nal. [

This system is manifen)y just, because the heaviest foe is thus oharied at thoso stages of the
(tovernment most trouble and expense. The filing of . the plaint 18
No unnecessary obstacle

an inexpensive matter, and must needs be the first step in every cause.
should therefore be placed in the way of that. But the going to trial, or :
of affidavits, or witnesses, or applications, may or may not be necessary ; and to impose a fee upon
each of these, commensurate with the degree of extra trouble which they cause, or time which
they involve, is only & wholesome check upon noedless proceedings. . .

atSlavit, so much upon
oduced, and so much (the largest fee

d ,’ l ‘__,..v‘ \

N

l'-- °

of all) upon the .

el

J——

18tz Jok 1884, No. 1775, Joprenx. - .5

the matter amicably, here is a direct inducement to do so; or if the production of each witness or

document costs so much in stamp-fees, besides the other ordinary expenses of bringing them into

Court, a &mdept man will think twice before he incurs that cost.
By thus distributing the foes over the various proceedings in the suit, the Government will
only be reverting to the system which prevailed in this country for many years, and which, so

far as I can ascertain, was only discontinued because the levy of the one institution-fee relieved

the Courts_qf a certain amount of trouble. .
' ',". N § L . T

!
i

Ozper—dated 18th July 1884, No. 1775, Judieial. =~ | .

The papers will be communicated to the Honorable the Judges of the High Court
. gll District Judges and the Advocate-General, who will be requested to report at an
early date upon the foregoing proposals.. Attention is drawn to the concluding para-

graph of the letter from the Government of India. - -

2. Replies to this order shquld reach the Government at a-date not later than :

-the 31st August. .
o - (True Extract.)

ey

To the Honorable the Judges of the High Court, with C.L.

,» all District Judges. .
s the Advocate-Gene_ga.l. f L

© e —

B

e el g

R e

. . ©o . - . .
“If & plaintiff or a defendant can save the court-facs and other expenses of a trial by settling

_Chief Secretary.

!
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¢ («) the amount of

- mdvantage, that 1

- f the subject-
i ! nd though difficult to apply to cer

e No./&g"&r__- .
FroM S D , ‘
- D. FITZPATRICK, Esq., " T _,/ PO
Secretary to the Government of Indie, = , o ;* B
- LEGISLATIVE DEPARTMEXT, S : éi;‘“%

Simla, the 37 July, 1884,

. SIR, ! " ‘, ' o ' .
. ) Iax directe(}i, with reference to t Tadi 1 to whi
- been recently received by the Gove at of India, and t0 ¥
e e o Iz byl SRS o

cations which have

certain communi
h I shall pre- .
- 2 .7

er more particularly, to invite 7 Feon &
" to the mode in which court-fees are at present levied in’the Mufassal Courts

and on the Original Side of the Presidency-town High Courts, and to make

the following observations. L - SR

- 2. The anfount of court-fees payible by litigants may be fixed with
reference to one or other, or both, of the following matters, namely —_ PO
labour imposed 0B the Courts by the litigation, and ; >~
ake in the litigation T S B
' gnt of the fees with reference to the ’
fair. has this, snecial and additional |
ious steps - beIng” taken |
’ . )
he fees with rcference to the ’
though ‘open to exception on
tain particular classes of
tent in various classes of business,
admitted has much to recom-

(b the value at st
iple of fixing the amo
besides being obviouslY

tenas 1o caeckuniecessa

2
y 3. The princ
1 iwork to be done

e

ry ind vexat

= Dy the litigants. N

~° 4. The principle of fixing the amount of t
matter to be dealt with,

R

theorctical grou.nds,. a
suits, is one which is adop
public and private, and wh

mend it. : _
5. In England Dboth principles are found in operation. '

. In the Su reme Court the fees are fixed, and not ad valorem; but there .

* is a higher amf a lower scale of fees. The cases in which the lower scale is- -
allowed are enumerated in Order VIvof the 1.{1.1108 of the Supreme Court as to ' / ()
court-fecs (Wilson’s Judicature Acts, 3rd Edition, page 607). Proceedings are
commenced by & writ of summons, the fee for sealing which is 5s. lower scalc
and 10s. higher scale. The fee on entering a cause for trial is £1 lower scale

- gnd £2 higher scale; and there are other fees at different stages (see the Table

" jn Wilson, page 639). - . ‘
' 6. In tho County Courts the fees are calculated chiefly on the ad talorem
the initial fees are— S

principle. Thus
For every plaint or petition, 1s. in the poun . -

or demand exceeds forty shillings and an_ordinary

dditional fee of £1;

when the claim ds
~ BUIIONS is to be served by bailiff, an 2

ted to a great ex
ich it will be generally

d— . |
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when the number of defend s th 4
o for each defendant abo_;:tts;l;:cxcc:ccda three, an additional fee of 1.

. . For every hearing, 2s. in the poynd.

T (tht-Lew.xs’ County Court Practice, Part I, Appendix I.).
Pmé?dc.ng;l[tililfhcggxttr?" bot}g ;n the Mufassal and on the Original Side of the
part by the b IS, ?O;“. -fecs ary gt present regulated in part by one and in
with rgfcrence t(‘)’ruPl'mCllP e’f but, Waile in the Mufassal they are fixed mainly
of the Hich Courtslet;a ue o bt{}‘e flu yjeet of the litigation, on the Original Side
The natural. thoush nfgtlil;it 'X:l almost exclusively on the other principle.
are consi derz’lbly h?"hcr 1 the ilfuf Oglcal, consequence .of. this 1:3 that court-fpes
Courts. . S asial than on the Original Side of the High

jfposalz. "VEICELGI‘;Z?;?I' Gf(rlxelral {n Co 1neil has recently had before him two pro-

D common, ihat‘ tl:eC; ‘{):)tﬁ ymtn‘((i};()nmy differ in other respects, have this much
%M ufassal an 4 High Court systems. a0 -assimilation to a certain extent of the

9. InDecomber, 1853, Sir Richird Garth forwarded to the Government of

iIndia a minute, dated the 24th of tha

. 2 < hat month, in which, i i i -

vious communications, he drew attentign to th;I?ngf{;cﬁg‘;?n?;f;ﬁﬁg;i%fnf li
e :

1t Whleg}iili;lts 2 Itnlfttfir of ju;tiée to civil suitors, the amount of the tax
e form of cpurt-fees ought not to be considerably

*ve .y

reduced ; :

2 ' 2ndly whether (whatever the ai m . s .
b 9 - d C 0 t . . .
venient to impose 1t in its pl%_rslent ;ngf) lt.:'lg'\not unwise and 10con-

-

_ The former of these questions, a5 well™- . - -
: . . stigns, ay well™as certain other matters touched on
in the minute, are still under the contjjc¥ation of the Government, and will be

- ‘ e separatcly .dcalt with. The portior, of the i S
. ~_question will be found appended to tlt_isolmtg.. mllzm‘t"c;ur e{)? rslggnt%mtll;e iiect(})&%
the

—~ - . Sir R. Garth objects to the heavy ¢ walorem fee taken in a lunip on *

«  institution of a suitin the Mufassal, 04 the ground that it is unfair to make the ™

main charge without any reference to the amount of work i mpoeed on the:

—— Co}axt,hual«l}fpnz % As_impnlitia o dowv, luweinwd L 11 isw
paid, the litigants havelittle inducement to k s wey whan_anea tha money 23+ = -
a t to keep their procecdings within bounds

[
! or to come to an amicable scttlement’
{

»

e Ie therefore advocates for the Mufassal a larger resort to the Ili oh Court
c .

system, which spreads Ehe .c]mrgcs oger the successive steps of the litigatjon.
10. The communications froin’the Government of Madras not:{‘
A ;‘;‘::‘;‘la'l“ll’t on tthe contrary, advocﬂe the
b | . b uation to a ai '
"3 High Court feps system to that gf the Mufassal, the chief recz‘xes;tx?;l:nwerz(tf]l)lgi'n?f utll:z '
the present High poux-t system involvesa considerable loss of i'eve:x’me d’ that
there are no special reasors why the litizants in the igh Court sl o alr)l a
tenderly dealt with than litigants clsewkere. ° r¢ should be more

No. 82, dated 11th January, 1883 and enclosures.
No. 213, dated 26th Jauuary, 1853, and enclusures.

11, The Governor Gencral in Counci : C e
) px:oaching a complete assimilation of the t\l‘l.(c)llsyas.lt,g;csll‘c‘%(isl éltli)at any ﬂu'r;g' :;Il).
without an amount of disturbance of existing arrangements ‘;’h}fﬁpmc lltla ;) e
= ochchonable; I_mt ncvcrtl.xeless it appears to ﬁim thatoany svstem lt(f) b;vgziltisf-lc(-)
tory ought to give due weight botli ‘o the ad vclorem i;rinci le and to the
rinciple of payment in proportion to work done, and he "is dis I)osed to think
that {here is room for improvement both in the Mufassal C IZ d ;h
Original Side of the Iligh Courts in this respect. £ al Courts and on the
12. In considering the »ossibility o e , ]
ol Tncomiling (e fostilly of oy SR Gl IOS
. one lump sum is the simpler system, cnd that, having regard to the comparative
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. weakness of the subordinat
- should, as far as possible, be avoided.
however, disposed to think that somethingin the

~ Garth may, be dorie safely and with advantage. .

. of process-fees for suits of high va
_ doubtful whether this would answer everywhere.

" application of the ad valorem principle ;

‘ing arrangements, and that is, to break up

‘the same thing, to continue

(e 2"

R
¢ staff of the YMufassal Courts, all complicationé
The Governor General in Council is,
dircction indicated by Sir R.

_-13. ¥It might. perhaps be possible to shift part of the ad valorem institu-
tion-fee, and add,it on to the proccss-fees when such fees are taken under the

existing law and rules ; but this would probably involve the fising of higher rates
. for suits of low values ;*and it 18

lues than

1t would not, of course, be .
s numerous or as fine
rough-and-ready
but still the matter would be some- °
what complicated, and it would be impossible to express an opinion OXL it with-

necessary to make the gradations in the process-fegs a

as in the institution-fees.

~out hearing what judicial officers have to say. _ :
ble estimate of the income

- It would, moreover, be dificult to formany relia
which might be ex écted from the enhanced process-fecs. - ,
o 14, There is,’ hdwever, one step ffect to Sir R. g}art'h s
views, which could probably e ad ) h dlsf,urbance of exist- .
' the institution-fee into twoor perhaps
‘three phrts, which would be taken, irrespective of all smaller details of -proce-
Xt' or, what would come to much

“dure i ; : s the litization ;
et et lgot t?xk:oa‘ful fee on the institution as ab

n the event of the litigation

present, but to refund a certain portion of it
terminating at a particular stage by confession,
the suit. Sy . . . _

15. *"A System of this- latter description was in fact in force under our
law down toythe passing of the present Court-fees Act, and it is believed

that it ) mote the amicable adjustment of suits.
it was found wet calenlated 19 prg'f:v: ag to provide for the refund of the;

Section 98 of Act VIIL of 1839 went s .
whale ‘inetihltfnx\.fnn mn nm“’ﬂ“‘—f‘"““-““""a-]~i'?1€ in others. * Secthll. 26 Pf ACtX‘
of 1862 limited the refund to half in all cases. -

}  16. This provision of thestampP law ‘msbabohshed by the prescnt Court-
fees Act. The reasons given forits abolition by 2 : s firs
ment of Objects and Reasons of that Act and in his speech 10 C.(-){l'mcu “f'er(",ﬁht’
that it was necessary in order to compansate for ceytain sag;y 01;6;9 s(; itries‘ 2(1)1;116
which he was making, and secondly; that, s tical resu Y 3 decret;

A . H rl
monly very much the same wlicther it 18 settled by 2 @nlpro,mxse or by
passed after the matter has been- foug t, the fea paid ought ‘__to be

ht out in Cour
the same. ~

~17. The first of these reasons.¥was u
fest that the re-enactment of the provision

compromise, oT with

~

ndoubtedly substantial, and it is mani-
m question might occaston & consiler-
General in Couneils

: . isisa ap ich the Governor
able loss of revenue; but this is a_hmatter.to whi e recurrence to tle system

Wf0111;1 be prepared to give favo?rl"ible_ gon.sidbcll':tlo
of refunds was gencrally regarde as desirabits ; :

18. M. (;)ckereu”rs second reason 023 not commenlil ltseclfustigctlhe gfvfﬁ;'.
nor General in Couacil. It proceeds, &3 will bo Obseméi’ e'fhe othéryprinciple
ad valorem principle, and leaves out of -account altogcﬂlcr oo Morcover
of making tho fee in some.mcasure propomon.ate to ‘mbigrsctt'len;cnts ’
it ignores altogether the desirability of promoting amica o Indi;; i
19. Thouech, as I have already stated, the Go;erp(!i?;l‘al lostion of
not desire in the present communication t0 enter upon ‘le. 8 o theqs ~tem Of
the reduction of court-fees, I am to obsorve that a l-ecu:l re‘n‘(%cr\l ¢ -con)si(llcmble
refunds or the distribution of the institu_ﬁ“l)i‘;:{‘;i ‘:?ﬁlh %;13 present - rate of
amount of relicf in those _classes o suils L stitute u
court.focs scoms to be most € omplained of, pamely, 19 suits instituted by money

e

Mr. F. Cockerell in the State-
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lenders against their debtors, and by landlords against their tenants, merely for

the purpose of enforcing payment of; or keeping alive a claim to, a debt which

is not disputed. It is certainly a hardship, both to the creditor and to the

. debtor, that each time such a suit i instituted the debt should be swollen by

‘the amount of a heavy institution-fee; and this hardship would be greatly

reduced if the plan above referred to, of spreading the institution-fce over

the different stages of the suit or refunding a portion of it when there is no

contest, were adopted. )

90. In the event of either of these measures being adopted, it would prob-

ably be desirable to provide, as is dore in the English County Courts, that in-

- formation of the law should be given to the defendant. 'T'he ordinary form of

“ stmmons in those Courts contains the following mnotice, made conspicuous by
capital letters :— , '

* N.B—IF I'(;U OWE THE MONEY, AND WILL CO.\'SIZ)._‘;;I{!}':OE.;I. JUDGMENT, YOU WILL SAVE HALF THE HRAR-

And the mode in which this saving may be effected is carefully explained
~on the back of the summons (sce the form irt Pitt-Lewis, Appendix 1T, Form II).

«. .21, Turning now to the prol'\osals of the Government of Madrag,.thq
. Governor General in Council believes that, having regard to the conditions

.. . . TMigh Courts, and to the heavy expenses necessarily attending such litigation, it .

+ would be generally admitted thatany attempt to put the High Court fees on
a level approaching that of the Mufassal fees would be impracticable; Dbut it
need hardly be said that any step in this direction, as, for example, by the 1mposi-

- tion of moderate ad valorem fees on the institution of a suit and on going to -
- trial, would be advantageous, not only because it would reduce an excessive Inequa-
lity in the incidence of the court-fees, but also because it would, by affording &
set-off, make it easier to grant tlie concession in respect to Mufassal court-fees

- "~

jcome under consideration. - T am acecrdingly to request that the Local Govern®
'ments and High Courts concerngd woill dalnthic matbonindn anncidarating. AN
. - Supmit w uns-veparument, not later than the 15th of September, any proposals;
e PO RN . . .
S 93, As regards the suggestions for the amendment of the Mufassal system
above referred to, I am to request that they may be carefully considered by all

Local Governments and Iigh Courts, and by such officers and other persons a8

the Local Governments may think fit to consult, and that such remarks upon

them as may be recorded, and such suggestions as may be made towards tho

attainment of the objects proposed, may be submitted to this Department not

" later than the 15th of Sceptember. o S
" { am also to request that you will at the same time state what, asfar as it
can be estimated, would be the loss of revenue resulting from the adoption of
the measures which may be recommended by A E ' ' :
in reply to this communication. . . o o L
7 8. am to,requpst that you will impress upon the subordinate officers
whom & & 77¢ G o nmn o fornents IAY think fit to consult that their
tons should be strictly confined to the subject-matter of the

14 é;‘(‘r—‘t"‘ ”~ T
S

\!

remarks and suggestl
present reference. o L
' I have the honotur to be,

R o SIR, ,
! _ ' ' : ) T Your most obedient Servant,

B Secret:z/ to th(;, Government of India.

/
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- - under which litization is conducted on the Original Side of the Presidency-town
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above pr0posed and any further concessions or reductions which may later on .~

_}hey may think practicable in the dircction indicated by the Madras Government2 N
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“time by resisting as long a8 he can.

'Original Side of the Court 3 small fee, oniy
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Extract from Minute by Sie RicrARD GARTH, K, Chief stéicg, Ca
= 1883, referred tosa paragraph J.

* * *

* % . f )
impositi institation-fee too
ab the imposition of a large instil
:ndﬁ;i‘ves rise tg very objectionable practices.
st ordinary mischief of the system. Its effect,
being sottled out of Court, and to prolong

I navE already endeavoured to sho
frequently operates as a denial of justice,

But this is by no means the only . or most
with the generality of suitors, is to prevent suits
htlga‘t‘lroln unnelce.ssfj 1{;]{1 Cevaidal ce, he considers, Dot n}?natl;r?“yéoﬂéﬁt
i P S K o T, U e o o b
utmost. Ile knows that, if he goes to trial, he w1 i x:lg b b e out e inent.

thinks that he may as well take his chance of screw last |
o y defendant, who would be otherwise dlsp?Sed to come to a breasona.b}le
n the other hand, a CeHCT Y d to set up sorse false or gnadowy defence, because he

) 1 to tl'ial an ) N . ¢ .1 t re
sltlement, i tompled 10 80 [l or sl th el 401G e will a6 least goin
the plaintif’f, over and above his claim, the heavy institution-iee, .

arge institution-£

i « the High Court is calculated not only
is adopted 14 t};“;)eingo unnecess;.rily Qrolonged. On .the
js paid oo the filing of the pl:;mt;
i t rties from

and further fees are imposed, as the suib Proc?ed.s, in such a way as to deter both pa
carrying on the suit beyond what1s really nece.Ssary.
So much is charged upon every afﬁ;h“;'i u?::
upon every witness summoned or document Pr )
upon the trial. .

This system is manifestly just, bee

Now, the English system, which t
to avoid this evil,b but directly tends to prevent{ :. sxlu2
. )

h upon every application, 8o much
m‘;id' scI)) much (the largest fee of all)

t fee is thus charged at those stages
' se. The filing of the

of the proceedings which cause the Governmert Fnos1t tgoukl:t:;glne:ggfy ecause. No unneces-
plaint is an inexopensive matter, and must peeds be the tlz:.t But the going to trial, or the
sary obstacle should therefore be P]‘m_‘t?d ‘“Agh‘;::g p;)icati”s.r may or may not be neceslsgn-ﬁr ; %nd
::ei::lf 2 m:lgiugeo(;f :f:ﬁa:flti::sz,zlgex::u;umte with t};e ‘iegfizoﬁcee’:ﬁ;:st;;‘;i’:: di‘: g"sc . they
cause,p o:etimeL thi)ch they fnvolve, i3 ouly “.-h,,!,leso‘r.n efcesetan‘(;p oiher expenses of a trial by
If a plaintiff or 2 defendant can save the u‘::’;g;:t to do g0; oT if the pro
se_ttling the matter amicthiys hcr:c:_s ?nd‘;i;g;ifees, be§ides the otl}er or(iiila?)c'o:txl’ens.es of
E".t“e.ss or docugnentcc OSt: s: :xdénf, man witl think twice be'fore h.e incurs ¢ A G .
ringing them mt<'> ourt, P . er the various proceedings i the suit, the ov:ix'nrlx:.erl\1
By thus distribufing the feesmo::hich prevailed in this country for many years, and which,

will only be reverting to the sySt:]y discontinved because the levy of the one institution-fee
in, was © .

ause the heavies

so far as I can ascertain, .
. ! uble.
relieved the Courts of a certain amou’nt of tro * * * *
Y *® %
[} * *
L]
L ]
1
{ "
. o
[
~
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leutta, dated 24th December, '\'
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