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& Reap—the following papers = , |
[ - R " .
o From Coloncl H. D. CLOETE, Iﬂspec(ﬂr-General of Police, to the Chief Secre-
é\‘\» : . tary to Government, dated Madras, 26th October 1882, No. 5486, .
< Section 46 of Act X of 1882, after pre.s'cribin'g the manner in which arrest is to’
thing in this sectidn gives a right to cause the death of a

I S . be made, declares that. no .
_person who is not accused of an offence punishable with death or trahsportation.

9. Clause b of Section 54 of the samé Act, ‘authorizes a Police Officer o arrest
. any person who attempts to escape from lawful custody ; his power being of course

y the proviso in, Section 46 above quoted.

. -~

B Y Lot T o

limited b |
~ g, T think it is des “rable that the effsct of this change in the law should be
d especially as regards the legality of employing fire-arms in cases

_ distinetly ascertaine
of attemipted escape by gangs of convicts. ’
4. The orders of the Madras Volice ¢y the subject are Nos. 56

(indirectly) 582, annexed to this letter. ;o o
5. TUnder the law that will be in force after 1st January 1883, it will clearly

be quite possible for a working gang of convicts quietly to disperse and make their
escape. 1i they do not attempt to overpower their guard the latter will certainly not .
be justiﬁed in using their fire-arms. o ‘

6. As the orders of the Madras Police ave in course of revision, I have the honor
to request thab the Police orders on this sutject may be referred to the Advocate-
General for his opinion as t0 the extent to which they require to be meodificd so as to
be in accordance with the new Criminal Procedure Code. ‘

9, 568, and

———rm—

J arvs.— Duty of Police in preventing Escape of Convicls

i e

562.
. g On a recent occasion four convicts from a working gang in charga of Police deliberately
i .M, No. 28, 16t Mo¥ 1869, walked off and made their escapo in broad day-
3 e ST T I ght without ihe guard attempting to use their
that they were afraid to fire on the

5. The Tolice Officers excus® themselves by stating

;ﬁonets, lest they should bo tried for murder if they had

2. It is sound -policy to be extremely cautious in r

put it 18 manifest that over-tinidity is equally to ke avoided. Ttis impossible to lay down exact

rales 28 to when Police would be justified, and when not, in firing on prisoners attempting to

escape—aach officer must use his own discretion and judgment on each occasion, but as a genersl
“ale the Polic chould remember (1) That it 18 their duty to prevent cscapes, and (2) To fire
with effaot or use their side arms when satisfied thes escape cannot otherwise be prevented.

"3, In the case in question, the watchmen were Ladly posted, the prisoness had only to
"y © oros8 8 mall open to obtain cover in the neighbouring jungle, and this, the weak point 0 the
o sition, was leit unguarded; but the instant the prisoners were seen making off, a shot should

Eave veon fired in the air a8 & warning to them anl the rost of the Folice on duty, and if when
LE o led on after that to stop, they declined to do 0, they should have been immediately fired on.
| \ a The discharge of one or more‘muskets in the air should everywhere be a signal of an’ esoape.
marched back rapidly into Jail and eyery available Policeman

Working gengs ghould be at once . :
g B% ks of the fugitives, whose pursuit should be systematically carried on under the

gent on the trac X 1 £
dircction of the Qepior Tolice Officer present.
» [ ]

killed any of them.
the use of fire-arms on guch oceasions,
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568.  Jaus—Atlempt to Lrevk. T T

- , -

A plan was recently devised by a large gang of convicts in a Central Jail to make a rush at
C.M., No. 42, 21st August 1369 the Muin Gate at the expiration 6t the hour
o ¢ ' of midday rest within the Jail and so escape.

J'he time chosen was just when another gang would be marching outside again to work.

A - 2. The plot was revealed and frustrated. Dut it is evident that the gang mast have calcu-
lated on being able to get s0 close to the men of the standing guard drawn up at the Pute, as to
be able to grapple with and disarm them beisre they could use their weapons.  Eonvicts will not
face the certainty of a full volley at close querters. i ‘

whance as this. When gangs

3. ) Arrangements must be made in all Jails to prevent such mi Iraw
of convicts ara marched in and out of the gale, the standing guard must on 0o acco unt be < r;“n
up Within reach of them, but must command them from such a distance ss to afford ample time
to deliver & volley before the convicts can cl;se in case of a rush.
ffect

4. The men will of course be instructed that it is their duty to firs at once and with e

in any such case.

3. No chance must be afforded to convicts of gaining po
room.

csession of arms leftin a guard-

—t——

SR1 Jans s ntral Jail ®
. + hi riral Jai
Locently two conviets under sentence 1r dacoity were gent from '.rnchmopoly (/Z) without
to Madura (for trial in_snother case) Guard
log irons. They escaped from the Poilce
and cnse of them was shot during re-capture.

Page 203, TAV.C,, 1873,
. N L A M .)I urih=
The following cxtract from an Order of areriment on the sulject is published for the ¥ 4
4

atir and guidance of Police Uficers. £
_ T
M. 2035.

understood) to reqnire that

Ectract from Q. 0., duted 1712 Scptem ber 1879,
here they deem additional

Tt s no doubt apen t i {1 this should be generally
s ubt open to the Police (and o red in aany g

prisoners handed over to their escort shall ! e Superintendent
ITecaution against eseape to be necessary ; bt here it wag the special d‘f,ty OIf Itislenot Eloing 50 has
of the Jail t5 have leg ironed two ¢ desperato and powerful dacoits. £ o prisoners.
resulted in a most during attempt at escape, lrading to the death of one o

- i + Chief Scerctary to

o BARCLAY, Exq., Government Solicitor, o t}gl Chief Secretary
Government, dated Madras, $.h February 1883, No. 6L.
O’Sullivan, Advocate-

AwsTRACT.—Torwarding the following cpinion of the lon. F.
ral, dated #th February 1833 ; — ) g @ ’

Gene-

O INION. 0g’, T concur
. 33, No. <0%

. With reference to the Order of Government, dated 31?“ q“"u”yt]fth,: C},ief Secretary t(t

in the opivion given by the Inspoctor-Gen rul of Police in ;m Jutter U4 ent, hat the orders of

trovernment, dated the 23th October 1832, No. 5435, Judicial I’f-rr:’“{},., Jaw a8 i

the Madras Tolicn, Nos. 57 2, 358, and 582, sre pot in seeormianes with anted in cousing

1 . 1 M "arT . -
tll:e new Codo of Criniinal Procedura, The result is that the Police are Dt“zn‘; ortation, in effect
the death of & perron, pot accused of an offenre punishable with death Orhr\ tﬁe person arreste
l:rét”»tb“ wrrest of any person ander Sections 46 aud 54 of the Code whell
attempts to avoid urrest or tg escapo from lawial custody.
—_—
\ . :
v ()RDEP ate 0 o - MU '
g r—dated 16th February 1883, No. 452, Judicial. ‘

. .
Communicated to the Inspector-Graneral of Police.

\
- 9
-ty

tho opinioR
ul

b’

The Government ) . . . ) pad with
observe that this opinion must bcfrthe InspcctOY'Geucr

communicaled by the Advocate-Generaz, for the information ¢

1
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! Polies Oficer cannot be too careful of human lifo.

P
U
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on the 26th July last, when he was consulted as to the effect of Section 46 of the Code
of Criminal Procedure, 1882. = This Section 4€'is the opening section of Chanter V
“of arrest, escape, and retaking,” and its last »aragraph is not to be found in any of

the preceding Codes. It is as follows: “ Nothing in this section” which empowers
the Police officer or other person making the arest to use all means necessary to effect

it, “gives a right to cause the death of a per:on who is not accused of an offency
punishable with death or with transportation for life.”” On this the Advocate-General,
after some preliminary remarks, offered the foll-'wing observations ;—

* * *

. «2. Section 92 of the first Code, Aet XXV of 1361, and Section 178 o'f Act X of 1872, the
gocond Code, both in the same words, provide as follovs: “ If a person, against whom a warrant
of arrest is issued, shall forcibly resist the endeavour t arrest him, it shall be lawful for the Police

Officer, or other person executing the warrant, to use «'l such means as may be necessary to effect -

the arrest.” Under this section & Police Officer might hurt, wound, or maim, if necessary to effect

the arrest, or if doing an act intended to hurt, wound, >r maim, in order to effect the arrest, death

was caused, no offence would be committed. He mighs also cause the death of the person foreibly

resisting arrest, subject to the condition that it was ne:essary in order to enable him to effect tho
. arrest. . b ‘

«3. Section 46 of the mew Criminal Procedirs Cols says: “If guch porson foreibly
resist the endeavour to arrest him, or attempts to evsde the arrest, such Police Officer, or other
person, may use all means necessary to effect the arret. Nothing in this section gives a right to

cuuse the death of a person who i3 not accused of an ofeuce punishable with death or trans;;orta-

tion for life.
“4, A Police Officer charged with the duty of eTecting an arrest s, also, I think, within the

protaction of the sections in the Indian Penal Code, providing, for the right of private defonce,
when the person to be arrested bacomes the assailant. Where an assault is committed by the
assailant, and the Police Officer reasonably apprehends that death or grievous hurt would bo the
consequence, as, for instance, where the assailant is arned with a deadly or formidable weapon,
and threatens or attempts to use it, the Police Officer may cause the death of the assailant. - But

- whore no force is used and the porson to bo arrestec. escapes or bolts, or attempts to do so, the

Indian Penal Code gives no protection to the Police (ficer. In such case, if he coramits, what is
primd facie an offence, and particularly, if he causes d:ath, he must rest his justification upon the
y Cude of Criminal Procednro.  Tha Code of Crimiaal ;’rocedure does not expressly authorize the
! causing of deatk in any easo. The new Code scems inforentially to sanction the cansing of death
| where the accusation i3 of an offence punishahls witk death or transportation for life, but only
; where this is nocessary ““to effect tho arrest.” I¢ .ppears to mo that the cases in which it is
i necessnry to oause death, in order to effect the arrest, must be comparatively fow in number in this
. country, and that where the right of private defence does not ariso, by reason of force used, a
_be Lo 2 The ultimate escape of a criminal in most

! parts of this country, if he is sought for with vigilance is, I Lelieve, a rare occurrence.

. «5, Tt would not, in my JUdgn‘mnt, be safe to attempt to lay down a set of propositions
founded upon the words of Section 48 of the new Cede.  The law is not clearly stated therein
with reference to cases likely to arse, and the negative proviso at the end docs not go far to eluci-
date the law. 1ts effect scerus to be that, when the person is not aceused of an offenco punishable
with iJeath or transportation for life there is no right t» cause death ; but where a person’ is aocnsed
of such an offence there ix the right in some cases, thas is, when it is necossary to effect the arrest.

Lie gection seems to me to give & very limited authority {o cause death, and this appears to be the
general effct of criminal legislation in this country. Giving the words used their primary mean-
ing, it may bo said that causing death i3 not 8 means nenessary to effect the arrest, but rather of
proventing it. It would seem; however, that the frariers of the new Criminal Procedure Code
included the eausing death 8% & means necessary to effect the arrest, subject to the proviso: and
that the prior Codes should be, or might he treated, as authorizing the causing of death. Yet it

would, T think, be difficult 1o hold that the prior Codes give this power to cause death, at all
vents, in the case of a person aceused of a {rifling otfones apart from the right of private defence.
Tt will be observed that *he prior Codes provided only for the case of forcibly resisling arrest,

whereas the new Code p1 vides for the case of attempring to evade arrest also.”

3. An attentive consideration of the foregnin g quotation will show the Inspector-
General of Police that he is in error in assuming {Lat, under the existing luw, it will
clearly be quitc possible for a working gang of. convicts quietly o disperse and make
their escape; for, if they do mot attempt to overpower their guurd, the latler will
certainly not be justified in using lheir fire-arms.”s No such opinion hus been enunciated
for the guidance of the Pohce 1n 8 case such as' that supposed.  On the contrary they
arc empowered and specm}iy bound to use all raeans necessary to effect the arrest of

!
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right of * private defence” as define( in the Indian Tenal Code, the guard would not ) { ,/ '
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