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GOVERNMENT OF MADRAS. . 7
JUDICIAL DEPARTMENT. ‘

——

19th November 1381, No. 2391.
Extradition.

‘Reac.l the folloy ing paper :—

From H. J. STOKES, Esq., District Magistrate of Madura, to the Clief Secretary to
Government, dated Madura, 3rd November 1881, No. 840 [ Current No. 3294 ).

With reference to ¢.0., dated 14th March 1872, I have the honor to report that
1 reccived a letter from the Chef de Service, Karikal, on the 26th September 1881,
enclosing a warrant for the arrest and surrender of one Karuppan, of Marudangudi, in
Madura Taluk, who was reported to have committed theft of a cart and bullocks in
Karikal. The prisoner was arrested and brought before me on the 14th Qctober, and
was kept under remand till the 27th October, pending 2 reference to the Chef de

d for a Constable who could identify the prisoner ;

Service for the evidence in the case an:
but as that officer, in his letter,* dated

* (Copy enclosed.) 95th October 1881, and received on the

that his requisition might be complied with without the evidence, I
passed proceedingst under date the 27th

ultimo, and the prisoner was handed over

Karikal on the same day.

as the procedure to be fol-
dated 14th March
dated 19th

96th, replied
+ (Copy enclosed.)

to the Head Constable who came from

9. Reference to Government was not made by me,
lowed in such cases was not known, and as the copy of the G.O,
1872, prescribing the same, for which application was made in my letter,
October, was not received till the 31st ider.

3. 'With reference to paragraph 4 of the Government Order under reference,
1 beg to suggest that the general direction to surrender to the French Authorities all
persons claimed by them as fugitives from justice in respect of offences of a grave
character, given to the Magistrates of Sou:h Arcot, Tanjore, Malabar, and God4vari
may be extended to Madura and such other districts as Government think proper.
Railway communications having been established since the Government Order makes

the extension requisite.

ORDER THEREON, 19th November 1881, No. 2391.

A copy of G.O.; 14th March 1872, No. 359, will be furnished to all District

Magistrates. ‘ ,
9. 'The authority given to the four District Magistrates quoted in paragraph 4
of that order will be extended fo all other District Magistrates, who will be requested
not to lose sight of the instruction given at the close of the paragraph.
(True Extract.)
R. DAVIDSON,
‘ Chief Secretary.

To all District Magistrates.
, the Inspector-General of Police.
', the Government Solicitor. .




Proceedings of the Madras Government, {fude’cz'al .De];an‘m ent, 14th March 1872,
Read again G.0., 26th qyly 1871, No. 1053, :

Read also letter from the Government Stlicitor, Madras, to tha Chiof
to Government, Fort St. George, datug Madras, 9th August 1% 71; %e:re‘fﬁ):
submitting the following opinion of the 4 dyocate-General :— L

OPINIgy,

The question involved in this reference i3 one of considerable importance, and it
appears to me that the Order of Government, gth May 1867, No. 741, which scems
to have been made without reference to thé law officers, is incorrect. That order
lays down correctly that ¢ the case falls withjy the provisions of Act VII of 1854,
but assumes incorrectly, in my opinion, that the procedure laid down in Sections 1
to 15 of that Act is to be pursued in the case of requisitions from the French

Government. ,

2. Act VII of 1854 provides for two (lasses of cases in which the delivery up
of an offender is sought by a foreign Governr. ¢yt —one where no treaty of extradition
exists, the other where there is such a treaty, "In the former case no demand for
extradition is even admissible, unless the peryon is charged with a heinous offence, as
defined in Section 21, or with an offence Which is serious and aggravated, and for
which the person aceused cannot be tricd under Act T of 1849 (Section 22).  Further,
assuming such a charge to be made, tho Giovernment is to be satisfied that a primd
Jacie case of guilt is made oat, thercfore the,Magistrate is not, unless in emergent
cuses (Scetion 19), to take any steps until Lc. has received an order, in writing, from
the Government for inquiring into the truth: of the charge (Section 1); when he has
received this order, he is to make a judicial ir.quiry as to the sufliciency of the evidence
to make out a case of guilt, and if he is not s¢, satisfied, the prisoner is to be discharged
(Section 7). It is only after a consideration of the Magistrate’s report that the Gov-
ernment make the order for extradition, and { hen only if they agree in the view which
he takes of the sufficiency of the evidence (Sexction 14).

3. Scctions 22 and 23 provide for cascs where an Extradition Treaty exist. The
former section extends the cpithet * heinous ©? 50 as to include any offence to which
such treaty applies ’ the latter section enabICS‘Government, by a mcere order in er_ti_ng,v
to carry out the terms of the treaty, where it provides for extradition in different
cases, or in a different manner from that provided for in the Act.

4. Now it appears clear that the treaty of 1815 cannot be dealt with in the
manner provided by Sections 1 to 15.  In the first place, it refers to suits for debts as
well as to prosecutions for offences. In the next place, it renders it obligatory on the
British Government to deliver up all persons against whom judicial proceed-
ings shall be instituted within the French I¢mits for offences committed or for debts
contracted within the said limits, and who shali tgke refuge out of the same, irrespective
of the opinion which the British Government x’nay form as to the existence of the debt,
or the truth of the criminal charge. All that j3"to be established is the pendency of
a judicial inquiry within the French limits in respect of a dcbt said to be contracted,
or an offence said to be committed within its Jimits. Where these facts concur the
obligation to surrender is absolute; that this iy so will appear evident on comparing
the terms of this treaty with those of the treaty between France and -England of
February 1843 (1 Phill. Int. Law, page 427) which contains provisions analogous
to those of Act VII of 1854, It seems to me, therefore, that the case 1s one which
must be provided for in the manner pointed oyt in Section 23 of the last-named Act.

5. It appears to me that this may be done either by a general order of Govern-
ment applicable to all cascs, or by a special erder issued in each case. The general
order might direct that all applications by the French Authorities should be directed
to a particular officer, for instance to the (ollector, that he should call for such
information or documents as were required to satisfy himself that » judicial proceeding

_ had been instituted within French limits for g debt contracted, or for an offence
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committed within the limits, and that the Person against whom sue i
instituted had taken refuge within the Bitish limits, and that upollll {))Ie.(i)f\egegcl)n sg st.wg 9
he should, either wit* or without referen to the Government, hand ove~ atisfied
claimed to the Freach Authorities. Tf #he Government anthorised him t> hand
~without previcds reference, T think his proceedings should be at once communi ated
to Gov..iuuent, so as to afford the officer the further protection of ratifi o oo
act (sce Buron ». Denman, 2 Exch, 167)5_ 0 the Government mioht di1 ot o of his
case should be referred for special orders. In either mode t(,)’f T rect .that cach
must be an order in writing signed by «B¢ of the Secretaries of vagceedmg there
course hitherto adopted in South Arcot Scems to be substantially themment. The
former of the above modes of procedure, but there ig probably no ord oo a8 the
justify it. ' : °F 10 Writing to
6. Asto demands by the British {Government they i :

person once delivered up \gould be dealt With by the usuayl' pg‘;zg&'les: ?cety’ as the
the process of extradition would give 1i%¢ to a claim for redress agq; nt sy faw in
Anuthoritics, not against the Dritish, sin® the latter, as soon ag theg 2ot e French
the person, would deal with him under ‘the same principles as if h}za S Possessed of
1t the French do not object, I sce no re=s01 Why the Government gh “i?lre e oident.
to any sclected officer the power to make demands under the treat . Ifn of delegate
did object, it would probably Le necessy that the demand shoul}&.b the Fronch
proceeding from the Government. | ¢ a formal one

the person

3' (Signed) JOIN D. MAYNE
: Acting Advocate- G’e’neral.

- e— ——

Tth August 1871.

H

ORDER TIERELOY, 14:511 March 1872, No. 359.

These papers were ordered to lie ov I on the supposition that fhe questj igh
s 1on might

be affe . 3o
Vide Proceedings, Judicial Department, 23rd be ag‘fted o e Sslation ndia oh g
¥ the Government of Indig on the

August 1871, No. 1179. ! subject of estmiis
. . et Xtradition.

be disposed of, it appearing that the Bill! before the Governor-Generg’};ey(?oltrxlgy'lnow

the purpose of making Laws and Regu'},ﬂtlrons. does not extend, so far ag 10(11- for

concerned, to the dominions of other thal Native States, : ndia is
9. With the papers transmitted t()1 thPe Advocate-General,

G.0., No. 510, of 14th November 13C1, olitical Department, should

forwz;.rded, but it was inadvertently kept back. In paragraphs 't and 5 01“;‘}712 lb:fn

of the Government of India to Ilis E‘\.:cellency the Governor of the French Seettler

ments, it was remarked— : e-

(1) that by the tacit consent cf both the contract
and English Governments—the clause 12 the Convention of
the extradition of debfors, has been treated as not in force, an
consequently it must be considered null and void ;

9) that, further, although the 9th Article of the Treat

general{y,) the s,ubsequent and uniform hﬁXpO:}lthﬂ of the Articlg, il;ea:{hse UAéf%nces
Declarations of the two (}ovemments, has virtually put an inte Setation t s and
extent upon the word ¢« offences,” so as to limit ity meaning to uences of : e
character, and to exclude from the ope;*auon of the treaty (a) men o glrave
offences, which would not neqcssarﬂy be treated as criminal acts by the lams o‘? bocai}
countries, and (&) political eifences. . ot

3. Paragraph 4 of the Advocate-General's letter must, therefore
the foregoing limitations. e tho ¢ ) )

4. Proceeding to consider the t¥0 a ernative courses for .
suspected nriminalso(in respect of Whom\.theﬁ penflency of a judicialt hie;,l c;?i?enger 1;)f
part of the Frenca: Authorities has beent egzghshled), Suggested by the decr)lcattee
Malsbar. to 810‘52 ;tggngrr:ie?or 1 Council regolyes
.Godévari. trates of thoge o irection to the Maoig.
{ ¢S of those districts which are immgéi

it would seem that

ing powers—the French
March 1815 relating to
d has not been acted on;

be read with

South Arc&:
Tanjore.
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i ; : thori-
1 he several French Establishments tf) su_lren.der to the French Au
a.tely ﬁdjzﬁggxgstgl;igzd by them, as fugitives from justice 10 gespect qf offences .o‘f a
tl?sva }Il)aracter _ All felonies and all crimes described as ¢ hemous_” in the Fugitive
%‘130(130(131 Oﬁendérs Act, No. VII of 1854, would, of course, come within the category
D

her cases of grave offences might easily be suggested; and

orave offences. Ot ; iy g i
Sxfhg;: fcrhere i3 room for doubt, a reference to Government will be requisite before sur

i i ings in eve f surrender should
i . while a report of his proceedings in every case o _shot
ﬁnidxf:aﬁa%?;liiade by the %Iagistrate with a view to his protection by the ratification

of his act, as advised by the Advocate-General.
(True Extract.)

D. F. CARMICHAEL,
Acting Secretary to Government.

?

To the Magistrate of South Arcot.

of Tanjore.

of Malabar. |
of the God4vari District.

” ”
» ”

’ -
Government Solicitor. ) .
. Tnspector-Greneral of Police, with G.0. No. 1033.

Esd. F. R. Bantleman.
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