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| | ' ¢ L 10th February 1881, o, 321
| - Brlls~—Leglslat1ve o

Read the followmv paper -—_'

‘ | v No. 59, . From D. FITZPATRICK, Esq, Secretary to the G'oz'ernment of Indza,
K . . E i Legislative Department, to the Chief Secretary to Government, .dated For

William, 2nd February 1881, No. 114

I am directed to forward, heremth forty copies of the papers noted in the margm,

. and to request’ that His Excellency the

Bill for thet iz)mgzxdmf;ﬁi;’gl:he_h‘w re a’t‘ng to - govemor in Council - will favor -the -

" Tnsolvent Debtors overnment of India in this Department -

_ i Qfa}t;eﬁxent of ‘)I’J""“g and Rea.sons.o.f tlte ebove with an expression of  his op{)mon on
. . _ _ _ _ | i : " " the prowsxons of the Bill, and with: the
. - " opinions of such selected ofﬁcers as His Dxcellency in Councll may thmk ﬁt to consult

on the subject..
"~ 9,. I am also to request that the Bill and Statement may be pubhshed n the

English and in.such other languages as His Excellency in = |
and that the datel of such pubhcatxon may be commumcated E

M o
PR S

- Fort St. George Gazetle in
" Council may deem proper,

,myourrcpy . T
' 8 The reply to thxs letter should be sent m, 1f possxble\by the lst March 1881 S

———————— K

No 03 L ORDER 'mmr:on, 10th February 188] No. 391 . ; :
s dered hat copies of the Bill “for the amendment of the law relatm to InsoI-W ST
e went (I))xebtors in IndrI:x » and the Statement of Objects and Reasons, be fofwarded Hol L i
| Lo o {Ion?fuble the Judges of the High

Tho Advooate-Genem ' ourt and to the officers specified in the =~ - .
T Bmeed qu’ Judge’ Small -Cam ‘margin, with the request t)hat they will . "

: Com}tl i E - - favor the Government with their. ews
:x nivas: ﬁa:)’:shsqquudge, Small Cause Court fx?stzlrll(; plevmons of the BLll by the 26th T

| ' | S also be furmshed to. the Chamber of Commerce for an expresswn E

( o )
ST ' ; ' 3 ' Co Wln
-~ of theu' opuﬁzn on the provisions of the Bill. . o

| geoeeeﬁueeem ev“ooe0000uo« | .
; : < 3. "The Bill and the Statement of Ob]eots aud Reasons wxll be publxshed in the

L\' Qb'\ ¢ Gazetle.™ = _ e
quum(bumg‘ ‘m“‘“ Inrt St Georg ' (True Extract) o f_ ]
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, the Advocate-General, . - - = B I

' ' , T. M. Busteed, Esq., . -.' © o Ywith Bill, &o.

) "+ Srinivasa Rao, Esg . a . S ot ’ ‘.

~*” 'p, P. Hutchins, Esq,, o S
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STATEMENT OF OBIECTS AND REASONGS.
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Tue Indian Insolvent Acts, following the analogy of the law of Bankruptey in England at
the time of the first of these Acts being passec, contained no provision for compelling the pro-
perty of an insolvent, which had been nt-tqched in execution before his adjudication, to be distri-

. buted among the gencral bedy of his creditors.. Thelater English Bankrupt Acts, however, pro-
vide for the distribution amongst the bankrup:ey creditors of the proceeds of the execution if a
petition be filed within fourteen days zi_fﬂ}r Eh% sale ; thus securing, as far as possible, equality
among creditors, a purpose which the Civil ¥ rcedure Code has generally in view ; and one of the

" objects of this Bill is to give tlat eqnality of d.mtnbutxfm, wherever the property attached has .
not actually been distributed amoug the attacling ereditors, o _
The only power which the Tnsolvent Coutt now has to stay proceedings in execution does

" pot arise till the Tusclvent's schedule has been filed, and in the cases where the insolvent, is -
friendly to the execution credxtpr the filing ‘of the schedule is invariably delayed for the”
prixposs of giving him an advantage, - . : o _

- Further, the Code empowers Courts so attach the ~property of o defendant iu
cases where there is reason to believe that he likely to make away with that property in
fraud of the plaintiff. Under the language »f _the old Civil Precedure Code it was held that
property so attached bef{)rg judgment "e’mi n the Official Assignes of the defendant. and
was assets of his estate giving no preferentiai claim to the attachiog creditor, but it has been .
successfully eontended that the effect of the 1ew Code, scction 490, 1s to give to a.ecreditor
attaching before judgment priority over tht assignee, cven though the adjudication were
Vefore judgment obtained by the attaching erdlitor. - _ . -

The third section of the Bill is intended - ;o provide for the rateable distribution of the. -

" insolvent’s property amongst his ereditors in ewcs-where the modern English law would so dis-

" tribute it, instwead of allowing one creditor to sveep away the whole or a large portion of the
agsets. - ' : o o . : g _ :

- From a very early period the Bank“’?i‘\?’ law of England provided that persoms who, by
leaving goods in the }mnds of traders, enabled sher to maintuin a false appearance of wenlth
and thus obtain credit coqld not claim such goids from the nssignee of the bankrupt, and this .

. provision was introduced into this country by he Insolvent Act. There was nothing however
to give similar rights to 'elxecutlog-credltors, 2d therefore this anomaly occurred that, where

" an attachment was laid én goods i the hands »f a person who became insolvent, the custody of

the law touk the goods out of the order and diposition of the bankrupt so that a subsequent
adjudication did not vest the goods in the asignee, but the attaching creditor was not able to
treat the ostensible ownership of the J‘{dgm“"tfl?bt(_)r as giving him any claims. It is uot easy
to sce auny sound basie for this 'dlstumtlon, the injurious influence of which is, to some extent,
obyiated in Logland by the Bills of Sale Act.’ The fourth section is intended to avoid this
. wnowaly. A L : . .
Doswn to a very recent period it was geneully supposed that where moveablo property was
in the posscssion and cstensible ownership o! g partuership a member of which became bank-
rupt, the provisious of the Bauk,rupt Law vestyd such property in the assignee ; it was however
decided in ez parte Dorman L. R. 8 Ch. App. 51, that such was not the effect of the language -
of the Acts upon the ground that it coull not Le the intention of the Statute to give .

" such rights- where -the other partuers were golvent, The Appellate Court however was
of opinion that where the firm is in_ fact Lisolvent the case comes within the mischief
against which the order and disposition chuse is intended to provide, and in this country
it has been decided that the e'x‘xsteuce of an E}b;er.)t Fartner does not prevent the provisions .

" of that clause attaching. _“{9 fifth sectio jg _intended to apply the order and dispusition- .

" clause to such cases as fall within the mischiet which it is iutended to prevent.

Much of the trade of the Presidency-towns is carried on Ly Gum4shtas on behalf of
- ersona residing in remoto parts O_f the Mu’assal, and in many cases if such traders hecame
! S insolvent they might be able, by taking advaniage of the insolvency proceedings in the Pro-
‘ : cedure Code,. to embarass their general tride-creditors who would have much diffienlty in
supervising the proceedings in a Mufassal 'Co}:t.- ‘Ihe sixth section is intended to enable the
VI - creditors of such persons to have the liquidation of their aflairs transferred to a Court with
i j . " machinery better organised for the administralion of bankrupt estates in cuses where such a
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course is deemed Ly the Court to be expedient.

Tt wus found some Years Ago i'} E"‘r{l““d f_-h“" similat Lowers given to Scoteh Courts were spplicd to the detriment of =~
English creditors, auq s mudification of the §c:.wl» l'a'u\! Was euncred to prevent ite application to persons whose crodis
tors were priucipally iu unother purt of the United lsmgc!um, ace 23 & 24 Vi, ¢, 33. i
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' Sums in the ageregate considerable, though. in general, individually small, are fromtime - . o : ' : . : L
. h( to ﬁmle left unclaimed in the hands of the official assignee, and 50 long “f:'l‘,’ “S.gst“ t‘;xn ACto‘x:i A N )
i passed empowering the official assionee after the lapse of six years to distribute the am B _ . _ o ' T
. of such uncl:»imed’dividends rateably among the creditors who had proved the claims. : [ - - . : . GOV_ERNMENT OF INDIA .
: The language of this Act however was so singularly framed that it seems impossible that 4 L ' ' MEN '
' ﬂ\(?re ever could be a distribution made ofl sud? unciasiroed dividends. Yhe seventh section o L I : : : LEGISLA_TIVE DEPART T :
7 1sintended to correct this, - ' L ‘ _:' ' : : R . . , . . \
_ ' \J.PITT KENNEDY.. :
The 23rd January, 1581, ’ S ’, -
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. Exd.R.S.B. - o : : .
, . . . “ )
i y . .
( | . ’ . . ]u- v, - e o Lotk T - l ! ..:
Wb - - - - - . i < - . ”_ ¢ , s: .
; ! P N I
} i H
: ;‘ PR C ' o _ (Stalement of Ohjects and Reasons.) -
é . " [ i o . . . . " - 1 :
i J 4 ' :"_(
.. L i
: L
! - :? '{ .
l f:._- i it
- ' il ' Y
r A
i .
) [ !
R ' "
| k
. . ' 3
. | l . . ) i . . ] . : J
. e : . o ;
.. R N | - . ‘ ) - : . . Governiuent Coutinl tresn,—Nu Y89 L, 0.~ 24-1-80,=1 1), o 3
S ; . ey } . e ) . ] /
: . | I B e
;o .\ | : l ;! ]
. l Lo Y
] } { "
Co _ - ' o : Y
: N X I' . . ! - . ! i . i
S T e T _ P ' . '
‘‘‘‘‘ - . - . ; . k_ - .“'Ir : ‘ B
e < l.’\ % ':'-... N ‘ . v y K
N o . "W\‘:“—“—L [° X P N gk e




zm

f
\
i
1]
-,
§
T
i
|
|
i
]
i

. S e
;- e
e ————— s

s - ———

LN
[

RN o
A -

el Aahatehi

* - adjudged to have cornmitted a

" a vesting order under the s

 tho adjudication of su

~ of such insolvent : .

A
BILL

FOR

jle amendment of the law relating to Insolvent
, : Deltors in India. ~

- WHEREAS it is expedient to amend the law re-
o lating to Insolvent Deltcrs
Preamble, in India; It is enacted as
4 follows :— ‘
1. This Act may be called “ The Insolvent Law
Short title, Amendment Act, 1881.”"

: it extends to the whole of
Tooalextent: B itich India; and -
it shall come into force on the first day of
Commencement.  April 1831,

2. In this Act, unless there be sorijx.ethiug
. repugnant in the suliject or

h@rehhon cliuse, con tgxt,— -

the word “ Insolvent ” means a person of whose

property a receiver has been

, appointed under the Code
of Civil Procedure, section 331, a person upon

whose petition a vesting order has been made under
the seventh section of the eleventh and twelfth of
Victoria, Chapter XXI, entitled an Act to consoli-
date and amend the laws relating to Insolvent
Debtors in India, and a person who has been
n act of insolvency
under the provisious of scction eight or under the
provisions of the ninth section of the same Act :

- the word ““ adjudication *” means the order under

- the said section 351 of tlesail
Code appointing a receiver,
aid serenth section of
nder the said eighth
uth section of the said
o have committed an

- @ Insolvent™

“ Adjudication.”

the said Act, aud an order u
section or. under the said ni
Act adjudging any person t
act of insolvency ; and

the word “assignee” means the person in,
* Aseignee.” whom the property of any
s Insolvent has been vested 1
ch Insolvent. '
3. If, at the time of the adjudication of any
o insolvent, any of his pro-
im‘:ﬁ:ﬁt"d PrOPeTtY of . perty has leen attached in

execution of any decree or
under any order for attachment beforo judgment,

the Court, under whose order such property has
been attached, shall withdraw the attachment and

permit his assionee to take possession of the
same. '

. 1E, before the Court has had notice of sueh
Insolvency, the attached property has been sold,
the proceeds of the sale, after deducting - (le
costs of the attachment and sale aud a] other
necessaty costs incurred - in and ubout the realiza.
tion of such proceeds, shall be paid to the assignee
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Provided, that in case tho Court has not had
notice of the adjudication of such insolvent, before
such proceeds are distributed, the same shall not,
merely on aceount of  such adjudication be re-
ealled from the persous to whom they bave been
paid. : s

When the Court withdraws the aitachment,
it may, if it think fit, divect that the proper and
necessary costs of the attachment and of the pre-
sorvation of the property attached shall be charged
upon the proceeds of such property ; and il such
order, be made, the assiguee shall apply the pro-
ceeds of such salo in Jayment of such coets after
payment of the costs of such sale, but in priority
to payment of all debts of the insolvent payable
out of such procecds.

4, Noproperty which, under the provisions of the

L twenty-third rection of the

A tﬂ"‘::"‘.";‘l‘;‘n‘(‘,‘:i’;;':f]‘t‘l‘: said Act would Le decmed to

: be the property of such in-

golvent, shall be held to ‘have Leen taken out of

his order and disposition Ly reason only that such

property has, before the adjudication of such insol-

vent, been attached in execution of 8 decree eor

wnder any order for an atiachment before judg-
ment. - . '

5. Whenever any persons trading in partner-

Order and dispoxition ship together have, by tie

of Firms whose owner consent and permisgion of

becowes Inselvent, the true owner thereof, in

their possession, order or disposition, goods or.
~ chattels whereof such persons are reputed owners,
. or whereof they have taken upon them the sale,

alteration or disposition as owner, and while they

" have .such possession, order or dispogition, any.

of such persons is, under the provistons of the
said Act, adjudicated an insolvent, or oblains a

- yesting ovder on his petition, such goods and chat-

_tels shall he deemed to Le the property of "such

partnership so as to become vested in the Official

. Assiguee of tho Insolvent Court by the order made

in pursuance of the eaid Act for the purpose ouly,

and so far as may be required, for the purpose of
'~ paying the joint creditors of the said partnership.

6. Whenever any person who earries on trade

Tennsfer of insolven within the loeal limits of

e from  Mufussal the Ordinary Original Civil
¢ Courts. Jurisdiction of any of the.

Tligh Courls at Calcutta, Madras or Bombay
" is,” under the. provisions of section 851 of the
Code of Civil Procedure, declared to be an insol- -

. vent, the Insolvent Court in any of the said towns

" in which he may carry on business at the time
‘'« he is so declared to be an ivsolvent, may, if it

think fit, on the application of any ereditor of

¢ guch trader, ndjudge him to have committed an

= act of insolveney :

such ad jmlication shall have the same force and

" effect as if he had, under the {:rovisions of the

eighth section of the said Act, been adjudicated

. an insolvent- by such Court, at the time when he
" wns declared to be an insolyent under the pro-

yisions of tbe said Code ;,

.

3
1
{
i
I
!

[

e s

Tatwy

@A T

) -8
und all the estate and effects of such insolvent

ghall, unless the said Court otherwise directs,
vest in the Official Assignee of such Court,

" and any person appointed receiver under the pro-

visions of the said Code shall, unless such Court

otherwise directs, thereupon make over to the .

Official Assignee all the property of the insolvent
which may have come to his hands as such
receiver: : o .

© Provided that no such adjudication shall avoid,

"or in any way affect, any dealing of such Receiver

with any of such property before he has notice

. of such adjudication. :
-~ %, Tho assignee of each insolvent estate shall,

on the expiration of six
months from the declaration
of any dividend, file in Court

Distribution of ua-
clained dividends,

" an account upon oath of every dividend remaining -
_in his hands unclaimed, specifying the name of
each creditor to whom each such dividend is due,
“as well as the amount of the debt duc to each
“guch creditor, and sball. publish the ‘same in

the numbers of the local Gazette as are first
and second successively printed next after such
six montbs, and all dividends remaining unclaimed
for a period of six years shall, after the second of

“such advertisements, revert to the general fund of
" each respective estate for re-distribution by the
Official Assignee among the remaining creditors of

such estate. :

All such unclaimed dividends shall remain under -

the control and management of the Oficial Assignes

pending payment and distribution in such manuer,

as shall be prescribed and furnished by any rules to
be made under the powers conferred by section

' seventy-six of the said Act.

Exd.R.8.B.
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From

. GOVERNMENT OF INDIA. ' ' o D, FITZPATRICK Esq., S R ' - i
. LEGISLATIVE DEP ARTMENTo . ‘. . b R N o Sccretary to the Gowrnment of Imlm, : "1 2
. ? . : o _ R o . LeywlalneD(partmen(. -";_
| - -;~ ‘ é/ %///Z /7 /%z'rz// /1/[’/1/' 1
b i !
. o i . ' ;
o e g - V//d’///&’(/ - S
. . 3 : : | ) o -Dated’- s/.?_“/./%[/::m,ther:?ﬂ&a:f 18%.7.
H - - : . . M 1
a L . , " . . . T \5, )
BILL SIR, ’ : 7(2 Lt . - o ‘ r
Fo® R o - Tam dncctcd to forward- he1ew1th h/ 72 copics of the papers Pre el }
‘The amendment of the law relatm" tO o ' ﬂ /{/’ // Locpececliseecn: '//ﬁ/ﬁf; o u&&”y noted in ti o Cenrees <5
Insohcnt Debtors in Indm. ; b fogoltiai i Lablon v oot feas. . in the margin, and to request %7 o0 N
" ' L // ana«//t’?{’ e4—9“""""“{///[ /W /‘Z/Z that ﬂ/&///nﬁ %/n Cli(o}’ll' /m u/4 “.
- | - v -~y ‘.
Ix will favour the Govemment of Indm in th1s Department with an expression of
. ﬂ [ . o : / <<  opinion on the provmons of the B111 and with the opinions of such )
. N : . o ; ' . '} . Se].CCth oﬁlcel‘s (w; ZLS (74 /)7/(’/%1 sy e 4);4'(1 / ' ' '
v T N © may think fit to consult on the subject. . !
) N .", : . ' '; _ » I am also to 1cquest that the Blll and- //a Z s L,,,,,/" may be - ' _
" (Mo Kennedy) M | o Y azgﬁe in English and in such other '
| ' ' o '.Ilanrruaw(yas ’5/” 5" ’/7“’/ “o 6‘“‘“’& may deem proper, and that the dates '
) } | o[ such pubhcatwn may be commumcated in yom' reply. P
. LT J" R
| | .‘ E 3 Thc rcply to thls lettcr should be scnt in, if posuble, by the /’M / e Lo é .
: ! % . _ ~ ".'
L S : g . b e - - . ... Thaye the horour to be, _'i.'
. . . S . R : . ) . " L . : '. . ) . . - y
' o e | : _ Your obedient Servant, 2 i
o N ’ ! .- . ]
"
Vo g

Govt, C. B, Pross, Simla—No. 111 L,'D, —24-6-78.~100.
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